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PREFACE. 


Thb  excellence  of  the  Commentaries  of  Sir  William  Black- 
stone  as  an  elementary  Treatise  on  the  Laws  and  Constitution 
of  England,  has  been  so  long  established,  that  a  knowledge 
of  their  contents  is  usually  deemed  indispensable  as  intro- 
ductory to  the  study  of  legal  works  of  a  more  abstruse  kind. 
But  it  is  not  merely  as  an  elementary  Work  that  the  Com- 
mentaries are  so  justly  esteemed;  they  are  constantly  referred 
to  in  the  Courts  of  Law,  and  whilst  the  general  soundness  of 
the  legal  principles  promulgated  and  expounded  in  them  is 
acknowledged  and  valued  djy  'the  professed  Lawyer,  the 
Statesman  and  the  Magistrate  look  to  them  as  their  -safest 
guide  and  highest  authority**  in  idl  matters  of  constitutional 
doctrine  and  practice. 

The  following  pages  comprise  the  substance  of  the  original 
Text  of  Blackstone,  except  such  parts  as  having  lost  all  con- 
nection with  the  present  state  of  the  law  have  become  ob- 
solete ;  but  so  much  of  the  statement  and  commentary  of  the 
old  law  as  may  be  considered  necessary  to  a  proper  compre- 
hension of  the  new,  has  been  retained,  and  Notes  have  been 
added  of  the  new  statutes  and  alterations  to  the  present  time. 

Some  practical  experience  as  an  attorney,  led  me  to  think 
that  such  a  Book  might  be  of  general  utility.  In  attempting 
the  execution  of  this  task  I  have  not  been  unconscious  of 
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the  presumption,  nor  unmindful  of  the  risk,  attendant  on 
any  alteration  made  by  so  inferior  a  hand,  on  a  Work  which 
is  no  less  conspicuous  for  the  purity  and  elegance  of  its  style, 
than  for  the  extent  and  importance  of  its  subject  The 
language  and  arrangement  of  the  original  have  consequently 
been  retained,  as  much  as  was  possibly  consistent  with  the 
nature  of  the  undertaking. 

I  cannot  anticipate  a  favourable  opinion  from  those  who, 
having  given  to  the  several  subjects  of  the  Commentaries 
particular  attention,  may  deem  them  to  be  here  too  superficially 
treated.  The  design  of  the  Work  is  however  institutional, 
and  the  wish  to  circumscribe  it  within  a  small  compass  has 
rendered  retrenchment  constantly  necessary;  yet  I  beUeve 
that,  excepting  such  parts  as  are  now  become  matter  rather  of 
curious  research  than  useful  reading,  it  will  be  found  to  con- 
tain the  substance  of  every  chapter  of  the  original  The  same 
desire  of  conciseness  has  occasioned  the  Notes  to  be  chiefly 
confined  to  the  numerous  alterations  in  the  law  effected  by  the 
various  Legislative  enactments  since  Sir  William  Blackstone's 
time,  by  which,  more  than  by  the  Judicial  decisions  within 
that  period,  his  Commentaries  have  been  affected. 

The  Work  is  doubtless  not  fi^e  from  errors,  but  I  trust  that 
some  allowance  will  be  made  for  the  extent  and  labour  of  the 
undertaking. 

I  have  to  acknowledge  and  to  express  the  obligation  I  feel 
for  the  assistance  which  I  have  derived  fix)m  the  numerous 
Works  quoted  and  referred  to  in  the  Notes. 

JOHN  B.  BAYLY. 
Temple^  Juh/y  1840. 
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OF  THE  NATURE  OF  LAWS  IN  GENERAL. 


LAW,  in  its  general  and  comprehensive  sense,  signifies  a  Lawiaitsge- 
rule  of  action  which  is  prescribed  by  some  superior,  and  which  ^^^    ^^^' 
ihe  inferior  is  bound  to  obey,  and  is  applied  indiscriminately 
toaD  kinds  of  action,  whether  animate  or  inaminate,  rational 
or  irrational :  thus  we  say  the  laws  of  motion  and  of  mechanics, 
IS  well  as  the  laws  of  nature  and  of  nations. 

But  laws,  in  their  more  confined  sense,  denote  the  rules,  not  in  its  limited 
of  action  in  general,  but  of  human  action  or  conduct,  that  is,  "®"*®' 
the  precepts  by  which  we  are  commanded  to  regulate  our 
behaviour.     Man  must  necessarily  be  subject  to  the  laws  of 
his  Creator,  upon  whom  he  depends  absolutely  for  every  thing ; 
it  is  therefore  necessary  that  he  should  conform  in  all  points 
to  his  Maker's  will,  and  that  will  is  the  law  of  natmre,  which  Natural  law. 
may  be  reduced  to  this  one  paternal  precept,  "  that  man  should 
pursue  his  own   true   and    substantial   happiness;"   for  the 
Creator  has  so  intimately  connected  and  so  inseparably  inter- 
woven the  laws  of  eternal  justice  with  the  happiness  of  each 
individual,  that  the  latter  cannot  be  attained  but  by  observing 
the  former ;  and  if  the  former  be  punctually  obeyed,  it  cannot 
bat  induce  the  latter.     God  has  revealed  to  us  the  law  of  Revealed  law. 
nature,  considered  as  a  rule  of  action,  in  the  Holy  Scriptures, 
^ch  tend,  in  all  their  consequences,  to  man's  felicity ;  and 
upon  these  two  foundations,  the  law  of  nature  and  the  law 
of  revelation,  depend  all  human  laws  (a).     As,  however,  the  Law  of  nations. 
whole  race  of  mankind  form  separate  states,  a  third  law  has 
arisen,  called  the  law  of  nations,  regulating  the  intercourse 


(a)  **  Rnis  enim  et  scopua,  quern  leges  intuere  atque  ad  quern  jussiones  et  sanctiones 
Rial  dingers  debent,  non  alius  est  qtiam  ut  cives  feliciter  degant." — De  Augmeniis 
StiaUianm,  1,  8,  c.  3,  Aph,  5. 
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between  independent  countries  with  each  other,  and  depend- 
mg  upon  mutual  compacts,  in  the  constraction  of  which  we 
have  no  other  rule  to  resort  to  but  the  law  of  nature,  to  which 
all  communities  are  equally  subject  (6).  The  municipal,  or 
civil  law,  though  stricdy  denoting  the  particular  customs  of 
one  single  municipium,  or  free  town,  may  be  also  applied  to 
a  state  or  nation  governed  by  the  same  laws,  being  explained 
by  Justinian  to  be  "  the  law  which  every  nation  has  estab- 
lished for  its  own  government"  Municipal  law,  thus  under- 
stood, is  properly  defined  to  be  "a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  state,  commanding  what  is 
right,  and  prohibiting  what  is  wrong."  How  the  several  forms 
of  government  we  now  see  in  the  world  at  first  actually  began 
is  matter  of  great  uncertainty,  and  has  occasioned  infinite 
disputes.  The  political  writers  of  antiquity  will  not  allow  of 
more  than  three  r^ular  forms  of  government,--  a  monarchy, 
an  aristocracy,  and  a  democracy.  These  three  species  of 
government  have  all  of  them  their  several  perfections  and 
imperfections.  A  monarchy  is  the  most  powerful,  as  uniting 
in  the  hand  of  the  prince  all  the  sinews  of  government;  but 
there  is  danger  of  his  employing  that  strength  to  improvident 
or  oppressive  purposes.  In  an  aristocracy,  which  is  composed, 
or  intended  to  be  composed,  of  the  most  experienced,  there  is 
more  wisdom  to  be  found  than  in  the  other  frames  of  govern- 
ment, but  there  is  less  honesty  than  in  a  republic,  and  less 
strength  than  in  a  monarchy ;  whilst  in  a  democracy,  where 
the  right  of  making  laws  resides  in  the  people  at  large,  public 
virtue  or  goodness  of  intention,  is  more  likely  to  be  found  than 
either  of  the  other  qualities  of  government  Tacitus,  in  his 
Fragments,  treats  of  a  mixed  government  as  one  that,  if 
effected,  could  not  be  lasting  or  secure ;  but  Cicero  declares, 
that  the  best  constituted  republic  is  that  which  is  duly  com- 
pounded of  the  monarchical,  aristocratical,  and  democratical 
estates ;  and,  happily  for  us,  the  British  constitution  has  long 
proved  the  truth  of  this  opinion;  for  with  us,  the  legislature 
of  the  kingdom  is  entrusted  to  three  distinct  powers, — the 
king;  the  lords,  spiritual  and  temporal,  selected  for  their 
piety,  birth,  wisdom,  valour,  or  property;  and  the  commons, 


iff)  It  is  in  the  words  of  Grotius,  "jus  iUud  quod  inter  populos  plures  aut  populomm 
rectores  intercedit,  sive  ab  ips&  natnrlL  profectum,  aut  divinis  constitutum  legibus,  sive 
morilms  et  pacto  tacito  introductum."  It  is  in  this  signification  that  the  term  Dnit 
det  Gou  is  usually  employed  by  tbe  Frencb,  and  the  term  Vdlker-Recht,  by  the  Ger- 
mans.— Maimmg*8  Commentaries  on  the  Law  of  Nations,  p.  2. 
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dioden  by  the  people  from  among  themselves  (c).  As  the  power 
of  making  laws  constitutes  the  supreme  authority^  so  wherever 
the  supreme  authority  in  any  state  resides,  it  is  the  right  of 
that  authority  to  make  laws, — that  is,  in  the  words  of  our 
definition,  to  prescribe  the  rule  of  civil  action*     Every  law   Laws  are 
may  be   said  to  consist  of  several  parts, — one  declaratory 9  directoi^Te- 
whereby  the  rights  to  be  observed  and  the  wrongs  to  be  es-  medial  and 
diewed  are  defined;  another,  directory ^  whereby  the  subject  ^"*  c*«m7. 
IB  enjoined  to  observe  those  rights,  and  to  abstain  fiom  the 
commiasion  of  those  wrongs;  a  third,  remedial^  whereby  a 
method  is  pointed  out  to  recover  a  man's  private  rights,  or 
redress  his  private  wrongs ;  to  which  may  be  added  a  fourth, 
tenned  the  tanctiofii  or  vindicatory  branch  of  the  law,  whereby 
it  is  declared  what  evil  or  penalty  shall  be  incurred  by  such  as 
commit  any  pubUc  wrongs,  and  transgress  or  neglect  their  duty. 

The  things  prohibited  by  the  law  are  such  as  are  mala  in  Difference  be- 
te, and  those  which  are  mala  prohibita^  and  the  difference  ^j^j^^^ 
between  them  consists  in  this, — that  the  former  are  forbidden  the  law  which 
by  God  and  nature,  as  murder,  theft,  and  perjury,  which  con-  ^*Jho^*"  ** 
tract  no  additional  turpitude  fiom  being  declared  unlawfid  by  which  are 
die  inferior  legislature ;  and  the  latter  are  in  themselves  in-  *"     ^^     ^' 
diffsrent,  and  become  either  right  or  wrong,  just  or  unjust 
or  misdemeanors,  according  as  the  municipal  legislator 
proper  far  promoting  the  wel&re  of  society,  and  more 
effisctaally  carrying  on  the  purposes  of  civil  life.    Thus  our 
own  common  law  has  declared  that  the  goods  of  the  wife  do 
instantly  upon  marriage  become  the  property  and  right  of  the 
hmhand :  and  our  statute  law  has  declared  all  monopolies  a 
public  offence ;  yet  that  right  and  this  offence  have  no  found- 
stion  in  nature,  but  are  merely  created  by  the  law  for  the  pur- 
poses of  civil  society.     And  sometimes,  when  the  thing  itself 
has  its  rise  fix>m  the  law  of  nature,  the  particular  circumstances 

(e)  Aristotle  inclines  to  the  opinion  of  those,  who  esteem,  a  mixed  government  the 

best  that  can  be  devised.    Of  this  they  considered  the  Lacedaemonian  constitution  a  good 

T^nmffn ;  the  kings  connecting  it  with  monarchy,  the  senate  with  oligarchy,  and  the 

ephori  and  syssytia  with  democracy. — Arist.  Pol,  I,  2,  cap,  4.    Modern  speculators  on 

this  subject^  wiUi  one  accord  allow  the  consitution  of  Great  Britain,  as  it  stands  at 

pnsenty  to  be  a  much  more  judicious  and  perfect  mixture  of  the  three  powers,  which 

ire  so  contrived  as  to  check  and  counterbalance  each  other,  without  impeding  that 

setkm  of  the  whole  machine  which  is  necessary  to  the  well  being  of  the  people. — 

Bdot^a  HervdoiuSp  voL  I,  299,  n.    The  government  of  England,  (says  Dr.  Paley,)  which 

Im  been  sometimes  called  a  mixed  government,  sometimes  a  limited  monarchy,  is 

bnned  by  a  combination  of  the  three  regular  species  of  government ;  the  monarchy 

Roding  in  the  king ;  the  aristocracy  in  the  house  of  lords ;  and  the  republic  being 

Rpresmted  in  the  house  of  commons. 
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and  mode  of  doing  it  become  right  or  wrong,  as  the  laws  of 
the  land  shall  direct  Thus,  for  instance,  in  civil  duties, 
obedience  to  superiors  is  the  doctrine  of  revealed  as  well  as 
natural  religion ;  but  who  those  superiors  shall  be,  and  in  what 
circumstances  or  to  what  degrees  they  shall  be  obeyed,  it  is 
the  province  of  human  laws  to  determine. 
Interpretation  l^e  fairest  and  mostrational  method  to  interpret  the  will  of  the 
legislator  is  by  exploring  his  intentions  at  the  time  when  the  law 
was  made,  by  signs  the  most  natural  and  probable ;  and  these 
signs  are  either  the  words,  the  context,  the  subject  matter,  the 
effects  and  consequence,  or  the  spirit  and  reason  of  the  law. 
Words  are  to  be  understood  in  their  usual  and  most  known 
signification ;  not  so  much  regarding  the  propriety  of  gram- 
mar as  their  general  and  popular  use ;  and  terms  of  art,  and 
technical  terms,  must  be  taken  according  to  the  acceptation 
of  the  learned  in  each  art,  trade,  and  science :  as  in  the  Act 
of  Settlement,  where  the  crown  is  limited  "  to  the  Princess 
Sophia,  and  the  heirs  of  her  body,  being  Protestants,"  the 
assistance  of  lawyers  must  be  called  in  to  ascertain  the  precise 
meaning  of  the  words  *^  heirs  of  her  body/"  which,  in  a  legal 
sense,  comprise  certain  of  her  lineal  descendants.  If  words 
happen  to  be  still  dubious,  we  may  establish  their  meaning 
from  the  context.  Thus  the  preamble  is  often  called  in  to  help 
the  construction  of  an  act  of  parliament  As  to  the  subject 
matter,  words  are  always  to  be  understood  as  having  a  regard 
thereto ;  for  that  is  always  supposed  to  be  in  the  eye  of  the 
legislator,  and  all  his  expressions  directed  to  that  end.  As  to 
the  effects  and  consequence ;  where  words  bear  either  none, 
or  an  absurd  signification,  if  literally  understood,  a  little  devi- 
ation from  the  received  sense  of  them  becomes  necessary. 
Therefore,  the  law  mentioned  by  PuflFendorf,  that  **  whoever 
drew  blood  in  the  streets  should  be  punished  with  the  utmost 
severity,"  was  held  not  to  extend  to  a  surgeon  who  opened  the 
vein  of  a  person  that  fell  down  in  the  street  with  a  fit  But 
the  most  universal  and  efiectual  way  of  discovering  the  true 
meaning  of  a  law,  when  the  words  are  dubious,  is  by  con- 
sidering the  reason  and  spirit  of  it ;  as  in  an  instance  put  by 
Cicero : — There  was  a  law,  that  those  who  forsook  the  ship  in 
a  storm  should  forfeit  all  property  therein,  and  that  the  ship 
and  lading  should  belong  entirely  to  those  who  staid  in  it 
In  a  dangerous  tempest,  all  the  mariners  forsook  the  ship,  ex- 
cept one  sick  passenger,  who  was  unable  to  get  up  and  escape. 
By  chance,  the  ship  came  safe  to  port  The  sick  man  kept 
possession,  and  claimed  the  benefit  of  the  law ;  here  all  the 
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iearned  agreed  that  he  was  not  within  the  reason  of  the  law, 
which  was  to  give  encouragement  to  such  as  should  venture 
thdr  lives  to  save  the  vessel ;  but  this  is  a  merit  which  he 
could  not  pretend  to,  who  neither  staid  in  the  ship  on  that 
account,  or  omtributed  any  thing  to  its  preservation. 

From   this  method  of  interpreting  laws  by  the  reason  of  Equity. 
them,  arises  what  we  call  equity  y  which  is  defined  by  Grotius 
to  be  "  the  correction  of  that  wherein  the  law,  by  reason  of  its  l>e  -ffiquiutc, 
oniverBBlity,  is  deficient,^  and  which  is,  therefore,  applied  to 


those  cases  which  the  law  does  not  exactly  define  but  leaves 
something  to  the  discretion  of  a  jyst  and  wise  judge. 


SECTION  H 

OF   THE   LAWS  OF   ENGLAND. 

The  niunicipal  law  of  Emrland,  or  the  rule  of  civil  conduct  Municiijal  Uw, 

1      •   1    1  •  rf.    1  .    1  .       1  •       i*  1  •    J       "**''  divisible. 

preacnlKHl  to  the  mhabitants  of  this  kmgdom,  is  of  two  kmds. 

The  lex  nonscripta,  the  unwritten  or  common  law,  and  the  Unwritten  lav 

Uz  scripta,  the  written,  or  statute  law.     The  unwritten  law  J^^J^^  J^^ 

includes  not  only  general  customs,  or  the  common  law  pro-  cular  customs. 

pedy  so  caUed,  but  also  the  particular  customs  of  certain  parts 

of  die  kingdom,  and  those  particular  laws  that  are  by  custom 

observed  only  in  certain  courts  and  jurisdictions.     These  laws 

are  to  be  found  in  the  records  of  our  several  courts  of  justice 

in  books  of  reports  and  judicial  decisions,  and  in  treatises  of 

kamed  sages  of  the  profession,  preserved  and  handed  down  to 

lis  from  the  times  of  highest  antiquity.     They  are  the  laws 

which  gave  rise  and  origin  to  that  collection  of  maxims  and 

customs  which  is  now  known  by  the  name  of  the  common 

law.     But  though  this  is  the  most  likely  foundation  of  them, 

yet  they  are  of  higher  antiquity  than  memory  or  history  can 

reach,  whence  it  is  that  the  goodness  of  a  custom  depends 

upon  its  having  been  used  time  out  of  mind.     The  unwritten 

or  common  law  is  distinguishable  into  three  kinds.     General 

customs,  which  are  the  universal  rule  of  the  whole  kingdom^ 

and  form  the  common  law  in  its  stricter  and  more  usual  sig- 

miication ;  certain  customs,  which  afiect  only  the  inhabitants 

of  particular  districts ;  and  certain  laws,  which  by  custom  are 

used  by  particular  courts. 

General  customs,  or  the  common  law  properly  so  called,  is  General 
tliat  law  by  which  proceedings  and  determinations  in  the  king's  <^**>"*' 
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ordinary  courts  of  justice  are  guided  and  directed.  This  for 
the  most  part  settles  the  course  in  which  lands  descend  by 
inheritance ;  the  manner  and  form  of  acquiring  and  transferring 
property;  the  solemnities  and  obligations  of  contracts;  the 
rules  of  expounding  wills,  deeds,  and  acts  of  parliament ;  the 
respective  remedies  of  civil  injuries ;  the  several  species  of 
temporal  offences,  with  the  manner  and  degree  of  punish- 
ment, and  an  infinite  number  of  minuter  particulars.  These 
customs  or  maxims  are  to  be  known,  and  their  validity  is  to 
be  determined  by  the  judges  of  the  several  courts  of  justice, 
whose  recorded  decisions  arje  the  principal  evidence  of  them. 
It  is  an  established  rule  to  abide  by  former  precedents,  where 
the  same  points  come  again  in  Udgation,  except  where  the 
former  determination  is  evidently  contrary  to  reason  or  to  the 
divine  law,  in  which  case  it  is  declared  not  that  such  a  sen- 
tence was  bad  law,  but  that  it  was  not  law ;  that  is,  that  it  is 
not  the*  established  custom  of  the  realm.  It  is  one  of  the 
characteristic  marks  of  English  liberty  that  our  common  law 
depends  upon  custom,  which  carries  this  internal  evidence  of 
freedom  along  with  it,  that  it  probably  was  introduced  by 
the  voluntary  consent  of  the  people.  As  to  the  customs 
which  affect  only  the  inhabitants  of  particular  districts,  for 
reasons  that  have  been  now  long  forgotten,  some  countiest, 
cities,  towns,  manors,  and  lordships,  were  very  early  indulged 
with  the  privilege  of  abiding  by  their  own  customs  in  contra- 
distinction to  the  rest  of  the  nation  at  large.  These  are  con- 
trary to  the  general  law  of  the  land,  and  good  only  by  special 
usage,  though  some  of  them  are  confirmed  by  act  of  parlia- 

8  Rep.  126,  ment  Such  is  the  custom  of  gavelkind  in  Kent,  and  some 
ro.  Car.  347.  ^^^er  parts  of  the  kingdom,  that  not  the  eldest  son  only,  but 
all  the  sons  shall  succeed  to  their  father's  inheritance  (a),  and 
the  custom  of  borough  English,  that  the  youngest  son  shall 
inherit  the  estate  in  preference  to  all  his  elder  brothers  (i). 
Such,  also,  are  the  particular  customs  of  manors  which  bind 
the  copyhold  and  customary  tenants ;  and  the  custom  of  hold- 
ing inferior  courts,  with  the  right  of  trying  causes  in  cities  and 
trading  towns,  and  many  customs  in  the  city  of  London,  and 

»    .  .  the  custom  of  merchants  allowed  only  amonir  themselves  for 

Proof  of  par-  /./.         i         rm  i.  -i 

ticnlarcustomi.  the  benefit  of  trade.     The  rules  relatmg  to  particular  customs 

(a)  The  Real  Property  Commissioners  have  proposed  the  total  abolition  of  the  tenure 
in  gavelkind.    Third  Rep.  p.  12. 
(6)  And  also  the  custom  of  borough  English.    Third  Rep.  p.  S. 


Particular 
customs. 
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regard  either  the  proof  of  their  existence,  their  legaUty  when 

provedy    or    their   method   of  allowance.     As  to  gavelkind  Co-  Litt.  175. 

and  borough  £Inglish  the  law  takes  particular  notice  of  them, 

and  there  is  no  occasion  to  prove  that  such  customs  exist,  but 

only  that  the  lands  in  question  are  subject  thereto.     All  other  Litt.  s.  265. 

private  customs  must  be  pleaded,  and  their  existence  shewn ; 

but  the  customs  of  London  differ  from  others  in  point  of  trial ; 

fiir  if  the  existence  of  the  custom  be  questioned,  it  shall  not  be 

tried  by  a  jury,  but  by  certificate  from  the  lord  mayor  and 

aUermen,  by  the  mouth  of  their  recorder,  unless  it  be  such  a  Cro.  Car.  516. 

custom  as  the  corporation  is  interested  in  as  the  right  of  taking 

tdl  when  the  law  does  not  permit  them  to  certify  in  their  own  Hob.  85. 

behal£     To  make  a  particular  custom  good,  it  must  have  been  Requisites  of. 

used  immemorially  (c) ;  it  must  have  been  continued  without  Co.  Litt.  113. 

interruption  of  the  right;  it  must  have  been  peaceable  and  id.  lu. 

acquiesced  in,  not  subject  to  contention  or  dispute ;  it  must  be  ibid. 

reoionable ;  it  ought  to  be  certain^  and  not  liable  to  phange ; 

it  must  be  compulsory,  and  not  optional  in  its  observance.  Litt.  s.  212. 

Customs  must  be  consistent  with  each  other ;  one  custom  can-  ^^^^^ 

not  be  set  up  in  opposidon  to  another.    Special  customs  in  dero-  9  ^ep.  58. 

gation  of  the  common  law  must  be  construed  strictly.     Thus, 

the  custom  of  gavelkind  that  an  infant  of  fifteen  years  may  Constmctioii 

convey  away  his  lands  for  ever  by  feoffment  does  not  authorize  »j«l«Uowaiicc 

him  to  make  any  other  kind  of  conveyance,  or  even  to  lease 

them  (oT  seven  years.     And  all  special  customs  must  submit  to  Co.  Cop.  s.  33. 

the  king's  prerogative,  as  if  the  king  purchase  gavelkind  lands 

(e)  By  2  &  3  Wm.  4,  c.  7if  tbe  time  of  prescription  is  shortened  in  certain  cases. 
No  claim,  bv  custom,  prescription,  or  grant,  to  any  right  of  common,  or  other  profit  or 
benefit,  except  tithes,  rent,  and  services,  to  be  taken  and  enjoyed  from  any  land,  shall, 
vkere  such  right  shall  have  been  actually  enjoyed  by  the  person  claiming  it  without 
interruption  for  thirty  years,  be  defeated  by  showing  only  its  commencement ;  and  after 
nity  years'  enjoyment,  the  right  is  absolute,  unless  had  by  agreement  in  writing. 
Claima  to  rights  of  way,  or  other  easement,  or  to  any  watercourse,  or  to  the  use  of 
water,  camaot,  after  twenty  years'  uninterrupted  enjoyment,  be  defeated,  by  showing 
only  their  commencement ;  and  after  forty  years'  enjoyment,  they  are  indefeasible, 
aaless  had  by  consent  in  writing.  A  claim  to  the  use  of  light  enjoyed  twenty  years  is 
indefeasible,  unless  shewn  to  have  been  by  consent  in  writing.  The  before-men- 
tioaed  periods  are  to  be  deemed  those  next  before  suits  for  claims  to  which  such  periods 
idate.  In  actions  on  the  case,  the  plaintiff  may  allege  his  right  generally ;  and  in 
pkas  to  trespass,  and  other  pleadings,  where  a  party  used  to  allege  his  claim  from  time 
inmenioria],  the  periods  mentioned  in  this  act  may  be  alleged,  and  exceptions,  or  other 
fliattera,  must  be  replied  to  specially. 

By  2  &  3  Wm.  4,  c.  100,  the  time  of  prescription  required  in  claims  of  modus  decu 
*^uH,  or  exemption  from,  or  discharge  of  tithes,  is  shortened  in  certain  cases.  See 
Po>t,  book  2,  cap.  3. 
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where  all  the  sons  inherit  equally,  yet  on  his  demise  his  eldest 
son  alone  shall  succeed  to  them.     Those  particular  laws  which 
by  custom  are  adopted,  and  used  only  in  certain  peculiar 
HaleHistCL.  co^rts  and  jurisdictions  are  the  civil  and  canon  laws,  which. 


Co  Litt.  15 

Particular 
laws. 


c  2. 


Ibid. 

Whence  in 
force. 


Civil  law. 


Canon  law. 


though  set  forth  by  authority  in  pandects,  codes,  decrees,  and 
decretals,  may  yet  be  classed  under  the  head  of  the  common 
law,  because  all  the  strength  they  have  obtained  in  England 
has  been  owing  to  their  having  in  some  instances  been  ad- 
mitted and  received  by  immemorial  usage  in  particular  courts, 
or  to  their  having  in  other  cases  been  mtroduced  by  consent  of 
parliament,   and  then   they  owe  their  validity  to  the  leget 
scriptasy  or  statute  law.     By  the  civil  law  absolutely  taken  is 
generally  understood  the  civil  or  municipal  law  of  the  Roman 
empire,  as  comprised  in  the  institutes,  the  code,  and  the  digest 
of  the  emperor  Justinian,  and  the  novel  constitutions  of  him- 
self and  some  of  his  successors.     The  canon  law  is  a  body  of 
Roman  ecclesiastical  law  relative  to  such  matters  over  which 
that  church  has,  or  claims  to  have,  jurisdiction.     There  is  also 
a  kind  of  national  canon  law,  composed  of  legatine  and  pro- 
vincial constitutions,  and  adapted  only  to  the  exigendes  of 
this  church  and  kingdom.     The  legatine  constitutions  were 
ecclesiastical  laws  enacted  in  national  synods,   held  under 
legates  from  the  popes  in  the  reign  of  Henry  3.     The  pro- 
vincial constitutions  are  principally  the  decrees  of  provincial 
synods,  held  under  the  archbishops  of  Canterbury,  from  the 
reign  of  Henry  3,  to  the  reign  of  Henry  5,  and  adopted  by 
the  province  of  York  in  the  reign  of  Henry  6.     At  the  dawn 
of  the  Reformation,  it  was  enacted  by  25  Henry  8,  c   19, 
that  a  review  should  be  had  of  the  canon  law,  and  until  such 
review  should  be  made,  all  canons,  constitutions,  ordinances, 
and  synods  provincial  then  made,  and  not  repugnant  to  the 
law  and  the  king's  prerogative,  should  still  be  used  and  exe- 
cuted; and  as  no  such  review  has  yet  been  perfected  upon 
this  statute,  now  depends  the  authority  of  the  canon  law  in 
Civil  and  canon  England.     There  are  four  species  of  courts  in  which  the  civil 
law  uourta.        jmj  canon  laws  are  permitted  under  different  restrictions  to  be 

used  The  courts  of  the  archbishops  and  bishops,  and  their 
derivative  officers  caUcd  the  ecclesiastical  courts ;  the  militaiy 
coiuts;  the  courts  of  admiralty,  and  the  courts  of  the  two 
universities.  The  courts  of  common  law  have  the  superin- 
tendency  over  these  courts,  and  the  exposition  of  all  acts  of 
parliament  which  concern  either  their  extent  or  the  matters 
depending  before  iheni,  and  have  the  power  to  keep  them 


Bum*!  Eccl. 
Law,  pref. 
vui. 
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within  their  jurisdictioiis ;  to  determine  wherein  they  exceed 
them;  to  restrain  and  prohibit  such  excess;  and  in  case  of 
contumacy,  to  punish  the  officer  who  executes,  and  in  some 
cases  the  judge  who  enforces  the  sentence  so  declared  to  be 
ilkgaL  An  appeal  lies  from  all  these  courts  to  the  king  in  the 
last  resort 

The  written  laws  of  the  kingdom  comprise  the  second  kind  Statute  law. 
of  municipal  law,  and  consist  of  statutes,  acts,  or  edicts  made 
by  the  king  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal  and  commons  in  parliament  assembled. 
The  oldest  of  these  now  extant  is  the  famous  magna  charta  8  Rep.  20. 
as  confirmed  in  parliament,  9  Henry  3.  This  law  is  distin- 
goidied  into  statutes  general  or  special,  public  or  private. 

A  general  or  pubUc  act  is  an  universal  rule  that  regards  the  Public  acts. 
whole  community,  and  of  which  the  courts  of  law  are  bound 
to  take  notice  judicially  and  ex  officio^  without  being  pleaded 
by  the  party  who  claims  an  advantage  under  it     Special  or  Private  actt. 
jNivate  acts  are  rather  exceptions  than  rules,  and  operate  only 
upon  particular  persons  and  private  concerns,  and  of  these  the 
judges  are  not  bound  to  take  notice,  unless  they  are  formally 
shown  and  pleaded.     Thus  the  statute  13  Eliz.  c.  10,  to  pre- 
vent spiritual  persons    from   making  leases  for  more   than 
twenty-one  years,  or  three  lives,  is  a  public  act     But  an  act 
to  enable  a  certain  bishop  to  make  a  lease  to  A.  B.  for  sixty 
jean,  is  a  private  act     Statutes  are  either  declaratory  of  the  Statutes  are 
common  law,  or  remedial  of  some  defects  therein.     Declara-  r^edi^'^  °' 
toiy  in  declaring  what  the  common  law  is  where  an  old  custom 
of  the  kingdom  has  almost  fallen  into  disuse  or  is  disputed ; 
remedial,  in  curing  such  defects  therein  as  arise  from  change 
of  time  or  circumstances,  or  from  unadvised  determinations  of 
judges,  or  other  causes. 

In  the  construction  of  remedial  statutes  the  old  law,  the  Construction  of 
mischief  and  the  remedy  must  be  considered ;  that  is,  how  ■^"t««- 
the  common  law  stood  at  the  making  of  the  act ;  what  the 
mischief  was  for  which  the  common  law  did  not  provide ;  and 
the  remedy  provided  by  parliament     It  is  the  business  of  the 
judges  so  to  construe  the  act  as  to  suppress  the  mischief  and  Co.Litt.ll,42. 
advance  the  remedy.  ^  ^®P'  ^* 

A  statute  which  treats  of  things  or  persons  of  an  inferior 
rank  cannot  by  any  general  words  be  extended  to  those  of  a 
8iiperi(Hr.  So  a  statute  treating  of  deans,  parsons,  and  others 
hating  spiritual  promotion,  is  held  not  to  extend  to  bishops. 
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Common  law 
gWes  place  to 
statute. 

4  Inst.  325. 


4  Inst.  43. 


2  Rep.  46.        though  they  have  spiritual  promotion,  deans  being  the  highest 

persons  named 
Penal  statutes.  Penal  Statutes  must  be  construed  strictly.  Statutes  against 
frauds  are  to  be  liberally  and  beneficially  expounded ;  the  dis- 
tinction between  these  and  penal  statutes  being  that  the  former 
acting  upon  the  offender  by  inflicting  a  penalty,  are  to  be 
taken  strictly;  but  these  acting  upon  the  offence  by  setting 
aside  the  fraudulent  transaction,  are  to  be  construed  Uberally. 

One  part  of  a  statute  must  be  construed  by  another,  that 
the  whole  subject  matter  may  rather  operate  than  be  annulled. 
A  saving  totally  repugnant  to  the  body  of  the  act  is  void 
When  the  common  law  and  a  statute  differ,  the  former  gives 
place  to  the  latter,  and  an  old  statute  gives  place  to  a  new  one. 

If  a  statute  that  repeals  another  is  itself  afterwards  repealed, 
the  old  statute  is  revived  without  any  formal  words  for  that 
purpose. 

Acts  of  parliament  derogatory  from  the  power  of  subsequent 
parliaments  are  not  binding. 

Acts  of  parliament  which  are  impossible  to  be  performed  are 
of  no  validity. 

These  are  the  several  grounds  of  the  laws  of  England  over 
and  above  which  equity  is  frequently  called  in  to  assist  to 
moderate  and  to  explain  them,  and  to  detect  latent  frauds  and 
concealments  which  the  process  of  the  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  such  matters  of 
trust  and  confidence  as  are  binding  in  conscience,  though  not 
cognizable  in  a  court  of  law ;  to  deliver  from  such  dangers  as 
are  owing  to  misfortune  or  oversight,  and  to  give  a  more 
specific  relief,  and  more  adapted  to  the  circumstances  of  the 
case  than  can  always  be  obtained  by  the  generality  of  the  rules 
of  the  common  law.  This  is  the  business  of  our  courts  of 
equity,  which,  however,  are  only  conversant  in  matters  of  pro- 
perty, for  the  freedom  of  our  constitution  will  not  permit  that 
in  criminal  cases  a  power  should  be  lodged  in  any  judge  of 
construing  the  law  otherwise  than  according  to  the  letter. 


Of  equity. 
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SECTION  IIL 

OF  THB  COUNTBDIS  8UBJ]BCT  TO  THE   LAWS  OF  ENGLAND. 

The  kingdom  of  £pgland»  by  the  common  law,  includes  What  inclndcd 
the  temtory  of  England  only,  and  does  not  comprehend  either  i2ir*^thb  th." 
Wales,  (a)  Scotland,  Ireland,  or  any  of  the  Colonies.  realm  of  Eng- 

Wales  had  continued  independent  of  England,  unconquered  ^^'eg_fi^ 
and  uncultivated  in  the  primitive  and  pastoral  state  which  introduction  of 
Caesar  and  Tacitua  ascribe  to  Britain  in  general  for  many  BLumdinto. 
centuries.     Very  early  in  our  history  we  find  their  princes 
dcnng  homage  to  the  crown  of  England,  till  in  the  reign  of 
Edward  1,  the  line  of  their  ancient  princes  being  abolished^ 
the  eldest  son  of  the  King  of  England  became  their  titular 
prince^  and  the  territory  of  Wales  was  annexed  to  the  crown  of  Vangh.  400. 
England. 

By  27  Hen.  8,  c.  26,  and  34  &  35  Hen.  8,  c  26,  Wales  was 
united  to  England,  all  lands  in  Wales  being  made  inheritable 
according  to  the  English  tenures  and  rules  of  descent,  and  the 
laws  of  England  extended  to  that  country.  By  the  latter 
statute  Wales  was  divided  into  twelve  coimties,  and  the  privi- 
lege was  reserved  of  having  courts  of  justice  within  itself^ 
independent  of  the  process  of  Westminster  HalL  (6)  Scotland,  ^^^f^ju 
notwithstanding  the  union  of  the  two  crowns,  on  the  accession  England, 
of  James  1,  in  1603,  continued  a  distinct  kingdom  till  1707, 
when  (6  Ann.)  England  and  Scotland  were  united  into  one 
kingdom  by  the  name  of  Great  Britain,  the  succession  to  the 
monarchy  being  declared  to  be  the  same  as  that  of  England, 
and  it  being  enacted  that  the  United  Elingdom  should  be 
represented  by  one  parliament  Sixteen  Scotch  peers  to 
represent  the  peerage  of  Scotland  in  Parliament,  and  forty-five 
members  to  sit  in  the  House  of  Commons,  (c) 

TTie  articles  of  the  act  of  union  provide  for  the  preservation  Preservation 
of  the  two  churches  of  England  and  Scotland  in  the  state  they  °^^i^ 

(a)  The  distinct  jurisdiction  of  the  principality  of  Wales  was  abolished  in  1830,  by 
11  Geo.  4,  and  1  Wm.  4,  c.  70. 

9)  See  the  last  note.  The  process  of  the  coiuts  of  Westminster-hall  is  now  of  the 
woe  force  in  Wales  as  in  England. 

(e)  By  2  &  3  Wm.  4,  c.  65,  the  number  of  members  for  Scotland  was  increased  to 
fiftj-three. 
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and  the  muni,    were  in  at  the  union,  (d)  and  that  the  municipal  laws  of  Scot- 
SwSand.  lan<l  should  be  still  observed  in  that  country  unless  altered  by 

Parliament,  the  common  law  of  England  is  therefore  of  no  force 
in  Scotland  (e) 
Ireland.  The  inhabitants  of  Ireland  are  mostly  descended  firom  the 

English,  who  conquered  and  colonized  it  in  the  time  of 
Henry  2.  At  the  Conquest  that  country  was  governed  by  the 
Brehon  law,  so  called  from  the  Irish  name  of  judges  who  were 
denominated  Brehons.  In  the  thirteenth  century,  king  John, 
4  Inst.  368.       Henry  3,  and  Edward  1,  successively  ordained  that  Ireland 

should  be  governed  by  the  laws  of  England,  and  in  the  reign 

of  Edward  3,  the  Brehon  law   was   formally   abolished  by 

1  Inst.  Ul.       Parliament  (/)    But  no  acts  of  the  English  |)arliament  even 

now  bind  the  people  of  Ireland  unless  specially  named  or 
Adjacent  included  under  general  words.     The  Isle  of  Wight,  Portland, 

islands.  Thanet,  &C.,  are  comprised  within  some  neighbouring  county. 

Isle  of  Man.      and  are,  therefore,  part  of  the  kingdom  of  England     The  Isle 

of  Man  is  a  distinct  territory  not  governed  by  our  laws,  n(»r 


(d)  The  reformed  church  of  Scotland  was  at  the  Union,  and  still  continues  the  same 
as  it  was  established  by  the  Scottish  parliament  in  1560.  The  reformation  in  that 
country  was  brought  about  almost  solely  by  the  herculean  labours  of  John  Knox,  a 
disciple  and  personal  friend  of  Calvin. 

(e)  Under  the  reign  and  by  the  care  of  Justinian,  the  Roman  civil  jurisprudence 
was  digested  in  the  immortal  works  of  the  Code,  the  Pandects,  and  the  Institutes,  the 
public  reason  of  the  Romans  has  been  silently  but  studiously  transfused  into  the 
domestic  institutions  of  Europe,  and  the  laws  of  Justinian  still  command  the  respect  or 
obecUence  of  independent  nations.  Germany,  Bohemia,  Hungary,  Poland,  and  Scotland^ 
have  received  them  as  common  law  or  reason ;  in  France,  Italy,  &c.,  they  possess  a 
direct  or  indirect  influence,  and  they  were  respected  in  England  from  Stephen  to 
Edward  1,  our  national  Justinian,  (Duck  de  Usd  et  auctoritate  Juris  Civilis,  lib.2,c.  1, 
8 — 15,  Heineccius  Hist.  Juris  Germanici,  c.  3,  4.  No.  55 — 124,  and  the  legal  historians 
of  each  country.)— Gt6&on,  H.  E.  ck,  44,  and  note  (6). 

The  trial  by  jury  was  until  recently  used  only  in  criminal  cases  in  Scotland,  and 
was  first  extended  to  civil  causes  in  certain  cases  in  1818  by  59  Geo.  3,  c.  35.  Scot- 
land is  bound  by  acts  of  the  British  parliament,  unless  expressly  excepted. 

(/)  By  39  &  40  Geo.  3,  c.  ^7t  Great  Britain  and  Ireland  were  from  1st  January, 
1801,  united  into  one  kingdom,  by  the  name  of  ''  the  United  Kindom  of  Great  Britain 
and  Ireland,"  and  it  was  declared  that  the  United  Kingdom  should  be  represented  in 
the  same  parliament ;  that  four  lords  spiritual  by  rotation  of  sessions,  and  twenty-eight 
lords  temporal,  of  Ireland,  elected  for  life  by  the  peers  of  Ireland,  and  one  hundred 
commoners  (by  2  &  3  Wm.  4,  c.  88,  increased  to  one  hundred  and  five)  should  repre- 
sent  Ireland  in  the  British  parliament;  that  the  churches  of  England  and  Ireland 
should  be  united  into  one  Protestant  episcopal  church,  and  that  the  laws  and  customs 
of  the  respective  kingdoms,  and  all  the  courts  of  civil  and  ecclesiastical  jurisdiction, 
should  remain  as  by  law  established,  subject  to  the  regulation  of  parliament. 
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docs  any  act  of  parliament  extend  to  it  unless  it  is  particularly  ^  ^^^-  ^48. 

named.     The  Islands  of  Jersey  and  Guernsey,  Sark,  Aldemey  Jerm,  Gnern- 

and  their  appendages,  are  governed  by  their  own  laws,  which  ^^^  aT™*^* 

are  chiefly  the  ducal  customs  of  Normandy.     The  king's  writ 

or  process  Scorn  the  Courts  of  Westminster  is  there  of  no  force, 

but  his  commission  is.     They  are  not  bound  by  acts  of  par-  4  Intu  286. 

liament  unless  particularly  named.     All  causes  are  originally 

determined  by  their  own  ofiicers,  the  bailifls  and  jurats  of  the 

islands;  but  an  appeal  lies  from  them  to  the  king  in  council  in 

the  last  resort     Besides  these  adjacent  islands  our  more  distant  Colonies. 

cdonies  are  also  subject  to  the  control  of  parliament  when 

qiecially  named,  but  otherwise  they  are  not  bound  by  acts  of 

our  I^islature.     The  common  law  has,  however,  no  authority 

diere.     Our  colonies,  with  respect  to  their  interior  poUty,  are  Interior  polity. 

of  three  sorts.     Provincial  establishments,  the  constitutions  of  o^o*""  colonies 

which  depend  on  the  commissions  issued  by  the  crown  to  the 

go? emors  and  the  instructions  which  accompany  them  under  the 

luthoritj  of  which  provincial  assemblies  are  constituted,  with 

the  power  of  making  local  ordinances  not  repugnant  to  the  laws 

of  fkigland.     Proprietory  governments  granted  out  by  the 

oown  to  individuals  in  the  nature  of  feudatory  piincipaUties, 

and  charter  governments  in  the  nature  of  civil  corporations, 

with  the  power  of  making  bye-laws  for  their  own  interior 

r^ulation,  not  contrary  to  the  laws  of  England,  and  with  such 

ri^^ts  and  authorities  as  are  given  them  in  their  charters  of 

incorpormtion. 

The  form  of  government  in  most  of  them  is  borrowed  from 
that  €t  England.  They  have  a  governor  named  by  the  king 
and  courts  of  justice  of  their  own,  from  whose  decision  an 
appeal  lies  to  the  king  in  council ;  their  general  assemblies, 
wUch  are  their  house  of  commons,  with  their  council  of  state 
being  their  upper  house,  with  the  concurrence  of  the  king  or 
his  representative,  the  governor,  make  laws  suited  to  their  own 
emergencies.  But  by  7  &  8  Wm.  3,  c.  22,  all  laws,  bye-laws, 
usages  and  customs  in  practice  in  any  of  the  colonies  repugnant 
to  any  law  made  in  this  kingdom  relative  thereto,  are  void. 

TTie  kingdom  of  England,  the  direct  and  immediate  subject  The  kingdom 
of  diose  laws  concerning  which  we  are  to  treat  in  the  ensuing  ^  ^ 
Commentaries,  comprehends  not  merely  Wales  and  Berwick, 
but  the  main  or  high  seas,  which  latter,  though  not  subject  to 
our  Gonunon  law,  are  under  the  jurisdiction  of  our  courts  of  ^ 
admiralty.     The   main  sea  begins  at  the  low  water  mark.  Ca  Lkt.  260. 
But  between  the  high  water  maik  and  the  low  water  mark. 
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Finch,  L.  78. 


The  two  di- 
visions  of  the 
territory  of 
England. 


Co.  Litt.  94. 
Parishes. 


H  Inst  647. 
2  Rep.  44. 
Cro.  Eliz.  512. 

The  civil  di- 
vision. 


where  the  sea  ebbs  and  flows,  the  common  law  and  the  admi-' 
ralty  have  a  divided  authority  or  alternate  jurisdiction,  one 
upon  the  water  when  it  is  full  sea,  the  other  upon  the  land 
when  it  is  an  ebb. 

The  territory  of  England  is  liable  to  two  divisions,  the  one 
ecclesiastical,  the  other  civiL 

The  ecclesiastical  division  is  subdivided  into  two  provinces, 
those  of  Canterbury  and  York,  (g)  A  province  is  die  circuit 
of  an  archbishop's  jurisdiction.  Each  province  contains 
numerous  dioceses  or  sees  of  suffiragan  bishops.  Every 
diocese  is  divided  into  archdeaconries,  each  aichdeacomy 
mto  rural  deaneries,  and  every  deanery  into  parishes. 

A  parish  is  that  circuit  of  ground  which  is  committed  to  the 
charge  of  one  parson  or  vicar.  In  the  early  ages  of  Christianity 
parishes  ^ere  unknown  in  England,  or  at  least  signified  what 
a  diocese  does  now. 

We  find  the  distinction  of  parishes  in  the  laws  of  Eong 
Edgar,  about  the  year  970.  Their  boimdaries  were  originally 
ascertained  by  those  of  manors,  whose  lords,  as  Christianity 
extended,  began  to  build  churches  upon  their  own  demesnet 
or  wastes,  to  accommodate  their  tenants  in  one  or  two  adjoining 
lordships ;  and  in  order  to  have  divine  service  regularly  per- 
formed in  them  obliged  all  their  tenants  to  appropriate  their 
tithes  to  the  maintenance  of  the  one  officiating  minister  inite4d 
of  leaving  them  at  liberty  to  distribute  them  among  the  cleigy 
of  the  diocese  in  general  This  tract  of  land,  the  tithes 
whereof  were  so  appropriated,  formed  a  distinct  parish,  which 
accounts  for  the  firequent  intermixture  of  parishes.  But  some 
lands,  either  because  they  were  held  by  irreligious  owners,  or 
were  situate  in  forest  and  desert  places  were  never  united  to 
any  parish,  and,  therefore,  now  continue  extra-parochial ;  and 
their  tithes  are  by  custom  payable  to  the  king  instead  of  the 
bishop,  in  trust  for  the  general  good  of  the  church*  Yet  extra- 
parochial  wastes  and  marsh  lands,  when  improved  and  drained 
are  by  17  G.  2,  c.  37,  to  be  assessed  to  all  parochial  rates  in 
the  parish  next  adjoining.  The  civil  division  of  England  is 
into  counties,  of  counties  into  hundreds,  and  of  hundreds  into 
tithings  or  towns,  which  division,  as  it  now  stands,  seems  to 
owe  its  origin  to  King  Alfired.  (A) 


(g)  The-  secular  jurisdiction  of  the  Archbishop  of  York  in  certain  liberties  in  the 
counties  of  York  and  Nottingham  was  extinguished  by  6  &  7  Wm.  4,  c.  87. 
(A)  That  the  shires  and  hundreds,  with  their  respective  courts,  were  originally 
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Tithings,  towns,  or  vills,  are  of  the  same  signification  in  Tithings. 
law,  and  are  said  to  have  had  each  of  them  originally  a  church 
and  celebration  of  divine  service,  sacraments,  and  burials. 
Tlthings  were  so  called  because  ten  freeholders  with  their  ^rr.c.  1,8.3. 
fiunilies  composed  one  (i).  The  word  town  or  vill  is  indeed, 
bj  the  alterations  of  time  and  language  become  a  generical 
terai,  comprehending  under  it  the  several  species  of  cities, 
Ixvoughs,  and  common  towns. 

A  city  is  a  town  incorporated,  which  is  or  has  been  the  see 
of  a  bishop,  though  the  bishoprick  be  dissolved,  as  at  West- 
minster, still  it  remains  a  city.     A  borough  is  a  town  either  Co-  l->tt.  109. 
coiporate  or  not,  which  sends  burgesses  to  parUament 

As  ten  fiunilies  of  freeholders  made  up  a  town  or  tithing,  so  Hundreds, 
ten  tithings  composed  a  superior  division,  called  a  hundred, 
consisting  often  times  ten  families  (£).  The  hundred  is  governed 


ettibfished  by  the  policy  of  Alfred,  is  asserted  by  a  well  informed  writer  (Ingulf),  who 
fived  al  the  time  of  the  northern  conquest.  There  is,  however,  reason  to  doubt  much, 
if  BOt  die  whole,  of  this  statement.  Alfred  might  improve,  but  he  certainly  could  not 
iivnit,  a  system  which  existed  some  centuries  before  his  reign.  The  division  of  shires 
VM  eommon  to  all  the  northern  nations ;  some  are  known  to  have  existed  in  England 
imdflr  their  present  names  since  the  first  settlement  of  the  Saxons,  and  others  are  men- 
tioned in  the  laws  and  by  the  writers  prior  to  the  first  division  by  Alfred.  The  great 
taeiiaaltty  in  their  measurement,  and  the  great  irregularity  in  their  distribution,  prove 
ftit  diey  were  not  the  uniform  work  of  one  monarch,  but  that  they  owe  their  origin 
to  Gianni  princes,  who  divided  the  country  as  necessity  might  require,  or  policy 
■Bght  foggeet. — Lmgard^i  England,  v.  1,  p.  334. 

This  realm  was  divided  into  shires  and  counties,  and  shires  into  cities,  boroughs,  and 
towns,  by  the  Britons.  King  Alfred's  division  was  but  a  renovation,  or  more  exact 
dcsof^ition  of  the  same. — Co,  IMt.  168,  a. 

(t)  Ingulf  has  also  attributed  to  Alfred  the  institution  of  tithings,  which,  by  the 
very  name,  import  either  a  sub-division  oi  the  hundred,  or  an  association  of  ten  neigh- 
boning  fiunilies.  By  law,  every  freeman  was  to  be  enrolled  in  one  of  these  associa- 
tioDS,  dl  the  members  of  which  were  made  perpetual  bail  for  each  other.  If  one  of 
Ae  number  fled  from  justice,  the  remaining  nine  were  allowed  the  respite  of  a  month 
to  diaeover  the  fugitive;  when,  if  he  were  not  forthcoming,  the  pecuniary  penalty  of 
Us  crime  waa  levied  on  his  goods ;  and  in  case  of  deficiency  on  the  goods  of  the  tithing, 
laless  it  could  be  proved  that  its  members  had  not  connived  at  his  escape. — Leg,  Sax, 
136, 901,  302,  241 ;  Lmgard's  England,  v.  1,  p.  336. 

Thsie  were  territorial  cUvisions  termed  tithings  in  the  reign  of  Athelstane ;  and  as 
&ey  existed,  and  stiU  do  exist,  more  definitely  as  territorial  districts  in  the  western 
eonnties  tiian  in  any  other  part  of  England,  it  may  perhaps  be  supposed  that  they 
originated  from  the  ancient  Trefs  of  the  Britbh  Cantied.  Such  divisions  however,  are 
deariy  to  be  distinguished  from  the  personal  arrajrs. — Palgrave'a  English  CommonweaUk, 
^vi%p.  121. 

(ft)  Bede  says  that  the  kingdom  of  the  South  Saxons,  comprehending  Surrey,  as  well 
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by  an  high  constable  or  bailiff^  and  formerly  there  was  regularly 

held  in  it  the  hundred  court  for  the  trial  of  causes,  though 

SelA  in  For-     now  &Ilen  into  disuse.     la  some  of  the  northern  counties 

hundreds  are  called  wapentakes. 
Counties.  An  indefinite  number  of  hundreds  make  up  a  county  or 

shire.  Shire  is  a  Saxon  word,  signifying  a  division,  but  a 
county  comitatus  is  derived  fi-om  comes  the  count  of  the 
firanks :  that  is,  the  earl  or  alderman  of  the  shire  to  whom  the 
government  of  it  was  intrusted  (/).  This  he  usually  exercised 
by  his  deputy,  still  called  in  Latin  vice  comes,  and  in  English 
the  sherifi^  shrieve,  or  shire  reeve,  signifying  the  officer  of  the 
shire,  upon  whom,  in  process  of  time,  the  civil  administration 
of  it  devolved  (m).  In  some  counties  there  is  an  intermediate 
division  between  the  shire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Sussex,  each  of  them  containing  about  three  or 
four  hundreds  a-piece.  These  had  formerly  their  lathe-reeves 
and  rape-reeves  acting  in  subordination  to  the  shire-reeve. 
Where  a  county  is  divided  into  three  of  these  intermediate 
jurisdictions  they  are  called  trithings,  which  was  anciently 
LL.Edw.  c34.  governed  by  a  tri  thing-reeve.  Trithings  still  subsist  in  York- 
shire, where  they  are  denominated  ridings.  The  number  of 
Counties  pali-  counties  in  England  is  forty,  in  Wales  twelve.  Of  these,  three, 
^^'  Chester,  Durham,  and  Lancaster,  are  called  counties  palatine, 

4  Inst.  204.       ^^  ^^  former  are  so  by  prescription,  the  latter  was  created  by 

Edward  3.  Counties  palatine  are  so  called  apalatio,  because  the 
owners  had  regal  rights  therein,  as  fully  as  the  king  in  his 
palace.  In  the  27th  year  of  Henry  8,  the  powers  of  owners  of 
the  counties  palatine  were  abridged,  though  still  all  writs  issuing 
thereto  are  witnessed  in  their  names  (n),  and  all  forfeitures 
for  treason  by  the  common  law  accrue  to  them ;  but  Durham 


as  Sussext  contained  seven  thousand  families.  The  county  of  Sussex  alone  is  divided 
into  sixty-five  hundreds,  which  comes  at  least  close  enough  to  prove,  that  free  families, 
rather  than  proprietors,  were  the  subject  of  that  numeration.  And  this  is  the  interpre- 
tation of  Du  Cange  and  Muratori  as  to  the  Centense  and  Decanise  of  their  own  ancient 
laws. — HaUanCs  Europe  in  the  Middle  Ages,  7th  ed,  v.  2,  p,  391. 

(f)  Comitatus :  Provincia,  vel  portio  regni  integralis,  ad  majis  commodam  adminis- 
trationem  justitise  et  militise. — Bac.  Hist,  Regn.  H  VIL  Ind,  vocabulorum. 

(m)  Vice  Comes:  Peculiaris  in  quaque  provincia  Majistratus  annuus,  cui  munus  in- 
cumbit  mandata  regia,  vel  circa  justiciam,  vel  circa  militiam  exequendi.— £ac.  Hist.  H. 
VII.  Ind,  vocabulorum. 

(n)  By  1  Wm.  4,  c.  70,  the  exclusive  jurisdiction  of  the  county  palatine  of  Chester 
was  abolished,  and  the  jurisdiction  of  the  Courts  of  Westminster  extended  thereto. 
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is  DOW  the  only  county  palatine  in  the  hands  of  a  subject  (m). 
Tbe  earldom  of  Chester  was  vested  in  the  crown  by  Henry  3, 
and  the  duchy  of  Lancaster  was  united  to  the  crown  by 
Edward  4,  and  Henry  7. 

The  Isle  of  Ely  is  not  a  county  palatine  but  a  royal  franchise.   The  Isle  of 
The  bishop  haying,  by  grant  of  Henry  1,  regal  rights  within  ^^^* 
die  island,  whereby  he  exercises  a  jurisdiction  over  all  causes,  4  Inst.  220. 
as  well  criminal  as  civil  (n).     Counties  corporate  are  certain 
cities  or  towns  with  more  or  less  territoiy  to  which  the  kings 
of  England  have  granted  the  privilege  of  being  counties  of 
themselves,   not  being  comprised  in  any  other  county,  and 
being  governed  by  their  own  sherifis  or  magistrates,   such 
are  London,  York,  Bristol,  Norwich,    Coventry,  and  some 
others,  (o) 


BOOK  THE  FIRST. 

OF   THE    RIGHTS   OF   PERSONS. 


CHAPTER    L 


OF    THE   ABSOLUTE   RIGHTS  OF   INDrVTOUALS. 


As  municipal  law  is  a  rule  of  civil  conduct,  commanding  what   Primary  ob. 
is  ri^t  and  prohibiting  what  is  wrong,  it  follows,   that  the  J®^ 
primary  and  principal  objects  of  the  laws  are  rights  and  wrongs. 

Rights  are  either  tlie  rights  of  persons,  or  rights  which  may  Division  of 
be  acquired  over  external  objects,  which  are  styled  the  rights  of     ^  ^^' 
things. 

Wrongs  are  divisible  into  private  wrongs,  which  being  an 
infringement  merely  of  particular  rights,  concern  individuals 
only,  and  are  called  civil  injuries ;  and  public  wrongs,  which 


(r)  By  6  &  7  Wm.  4,  c.  19)  the  palatine  jurisdiction  of  the  county  palatine  of 
Doriiam,  and  all  regal  rights  in  respect  thereof,  were  separated  from  the  bishoprick  of 
Durham,  and  vested  in  the  Crown. 

(«)  By  6  i^  7  Wm.  4,  c.  87»  the  secular  jurisdiction  of  the  bishop  of  Ely  was  extin- 
guished, and  vested  in  the  Crown. 

(o)  The  others  are  the  cities  of  Canterbury,  Chester,  Exeter,  Gloucester,  Lichfield,  Lin- 
eohi,  and  Worcester,  and  the  towns  of  Poole,  Southampton,  Nottingham,  Kingston- 
upoD-Hull,  and  Newcastle-upon-Tyne. 

c 
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being  a  breach  of  general  and  public  rights,  affect  the  whole 
community,  and  are  called  crimes  and  misdemeanors. 
Rights  of  per-  The  rights  of  persons  which  are  conmianded  to  be  observed 
by  the  municipal  law  are  such  as  are  due  firom  eveiy  citizen, 
called  civil  duties^  and  such  rights  as  belong  to  him.  Persons 
are  divided  by  the  law  into  either  natural  persons,  or  arti- 
ficiaL  Natural  are  such  as  the  God  of  nature  formed  us; 
artificial  are  such  as  are  devised  by  human  laws  for  the  pur- 
poses of  society  and  government,  which  are  called  corporations 
or  bodies  poUtic 

The  rights  of  persons  considered  in  their  natural  capacities 
Absolute  and  are  absolute  and  relative.  Absolute  are  such  as  belong  to  par- 
reative    oties.  ^^^juj.  jjjgQ  ^  individuals;  relative  are  incident  to  them  as 

members  of  society.  Absolute  duties,  which  man  considered 
as  a  mere  individual  is  boimd  to  perform,  are  not,  and  cannot 
.  be  explained  or  enforced  by  any  human  municipal  laws,  for 
the  intent  of  such  laws  being  only  to  regulate  the  behaviour  of 
mankind  as  they  are  members  of  society,  they  have  no  concern 
with  any  other  but  social  duties. 

PuhUc  sobriety  is  a  relative  duty,  and  therefore  enjoined  by 
our  laws;  private  sobriety  is  an  absolute  duty;  but  whether 
performed  or  not,  cannot  be  enforced  by  human  tribunals. 

Civil  libertj.  PoUtical  and  civil  Uberty  is  no  other  than  natural  Uberty,  so 
£ur  restrained  by  human  laws  as  is  necessary  for  the  advantage 

Inst.  1, 3, 1.  of  the  pubUc,  a  definition  which  sufficiently  distinguishes  it 
fi*om  natural  liberty,  or  the  power  of  acting  as  one  thinks  fit 
without  any  restraint  or  controul,  unless  by  die  law  of  nature. 

Assertion  of  '^^  absolute  rights  of  Englishmen,   usually  called   their 

Aerijfhtsof      liberties,  have  been  firom  time  to  time  asserted  in  parliament; 

26°EdJI!T  ^'  ^y  ""8°*  *^^"^  confirmed  in  parliament  by  Henry  3  (a), 
afterwards  by  the  statute  called  confirmatio  cartarumy  whereby 
the  great  charter  is  directed  to  be  allowed  as  the  common  law ; 

2  Inst.  Proem,  next,  by  many  corroborating  statutes,  fix)m  Edward  1,  to 
Henry  4;  then  by  the  petition  of  right  assented  to  by 
Charles  I,  and  the  habeas  corpus  act,  passed  under  Charles  2 ; 
then  the  BiU  of  Rights  of  1688;  and  lastly,  by  the  act  of 
settlement,  12  &  13  William  3,  c.  2,  whereby  the  crown  was 


(a)  The  great  example  was  set  of  combining  a  grant  of  supply  with  a  redress  of 
grievances,  out  of  which  all  reforms  of  the  constitution  have  grown.  In  consequence  of 
this  constitutional  bargain  the  great  charter  was  on  the  11th  February,  1225,  re-issued 
in  parliament,  and  has  ever  since  auspiciously  held  its  place  at  the  head  of  English 
statutes.— MocJbnfo**'*  England,  vol  1,  227. 
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Gmited  to  the  present  royal  family^  and  provisions  were  added 
ht  securing  our  religion,  laws,  and  liberties,  which  the  statute  I^owd.  55. 
declares  to  be   "the  birthright  of  the  people  of  England^" 
according  to  the  ancient  doctrine  of  the  common  law. 

These  rights  may  be  reduced  to  three  primary  articles. 
Tbe  right  of  personal  liberty,  the  right  of  personal  security, 
and  the  right  of  private  property. 

The  right  of  personal  security  consists  in  a  person's  legal  Penonal  se- 
and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  ^'^^  ^' 
his  health,  and  his  reputation.     Life  is  the  immediate  gift  of 
God,  A  right  inherent  by  Nature  in  every  individual ;  and  it 
begins  in  contemplation  of  law  as  soon  as  an  in&nt  is  able  to 
stir  in  the  mother^s  womb.     An  in&nt  in  ventre  sa  mere,  or 
in  the  mother's  womb,  is  supposed  in  law  to  be  bom  for  many 
purposes.     It  is  capable  of  having  a  legacy,  or  a  surrender  of 
a  copyhold  estate  made  to  it,  or  to  have  an  estate  limited  to 
its  use,  and  to  take  afterwards  by  such  Umitation  as  if  it  were 
then  actually  bom  (ft).     Both  the  life  and  limbs  of  a  man  are  lo  &  ii  Win. 
rf  such  value  in  the  estimation  of  the  laws  of  England,  that  ^»  ^*  ^^• 
it  pardons  even  homicide  if  committed  se  defendendo;  and  if  a 
man  through  fear  of  death  or  mayhem  is  prevailed  upon  to 
execute  a  deed  it  may  be  afterwards  avoided.     The  constraint  2  Inst.  483. 
a  man  is  under  in  these  circumstances  is  called  in  law  duress, 
of  which  there  are  two  sorts;  duress  of  imprisonment,  where 
a  man  loses  his  Uberty,  and  duress  per  minas,  where  the 
hardship  is  only  threatened.     Duress  per  minas  is  either  for 
fear  of  loss  of  life  or  limb.     These  rights  of  life  and  member 
can  only  be  determined  by  the  death  of  the  person,  which  was 
faraierly  accounted  to  be  either  a  civil  or  natural  death.     The  Co.  Litt  133. 
civil  death  commenced  if  any  man  was  banished  or  abjured  the 
reahn  by  the  process  of  the  common  law,  or  entered  a  monas- 
tery and  became  a  monk  professed,  in  which  cases  he  was 
dead  in  law,  and  his  next  heir  took  his  estate. 

Natural  life  being  the  immediate  donation  of  the  great 
Creator,  cannot  legally  be  disposed  of  or  destroyed  by  any 
individual,  not  even  by  the  person  himself,  yet  it  may  by  divine 
penniasion  be  forfeited  by  the  breach  of  those  laws  of  society 
which  are  enforced  by  the  sanction  of  capital  pimishments . 

The  statute  of  magna  charta  enacts,  that  ^^  no  freeman  shaL  c.  29. 
be  deprived  of  life  but  by  the  lawftd  judgment  of  his  peers,  or 

(6)  But  the  presumptive  heir  may  enter  and  receive  the  profits  for  his  own  use  till 
tlie  birth  of  the  child.    3  Wils.  526. 

c2 
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by  the  law  of  the  land."  By  5  Edward  3,  c  9,  no  man  shall 
be  forejudged  of  life  or  limb  contrary  to  the  great  charter  and 
the  law  of  the  land ;  and  by  28  Edward  3,  c.  3,  no  man  shall 
be  put  to  death  without  being  brought  to  answer  by  due  pro- 
cess of  law. 

Personal  j^^^t  to  personal  security,  the  law  of  England  regards  the 

personal  liberty  of  individuals,  which  consists  in  the  power  of 
removing  one's  person  to  any  place  whatsoever,  without  re- 
straint, unless  by  due  course  of  law. 

A  writ  of  habeas  corpus  is  provided  by  16  Car.  2,  for  any 
person  restrained  of  his  liberty  by  order  or  decree  of  any 
illegal  court,  or  by  command  of  the  king,  or  warrant  of  the 
privy  council,  to  bring  his  body  before  the  Court  of  King's 
Bench  or  Common  Pleas,  who  shall  determine  whether  the 
cause  of  his  commitment  be  just,  and  thereupon  do  as  to 
justice  shall  appertain;  and  by  31  Car.  2,   c  2,   called  the 

Habeas  Corpus  Habeas  Corpus  Act,  the  methods  of  obtaining  this  vnrit  are 
explained,  so  that  no  Englishman  can  be  detained  in  prison 
except  in  such  cases  in  which  the  law  justifies  such  detidner. 

Duress  of  imprisonment  means  a  compulsion  by  an  illegal 
restraint  of  liberty  of  a  man  until  he  seals  a  bond,  or  the  like^ 
in  which  case  he  may  avoid  the  extorted  bond ;  but  if  he  be 
lawfully  imprisoned,  and  either  to  procure  his  dischaige  or  on 
any  other  fair  account  seals  a  bond  or  a  deed,  this  is  not  by 

2  Inst.  482.       duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it. 

To  make  imprisonment  lawful,  it  must  either  be  by  process 
from  the  courts  of  judicature,  or  by  warrant  from  some  l^al 
officer  having  authority  to  commit  to  prison;  the  warrant 
must  be  in  writing,  under  the  hand  and  seal  of  the  magistrate, 
and  express  the  causes  of  the  commitment,  in  order  to  be 
examined  into,  if  necessary,  by  a  habeas  corpus,  and  if  there  be 

2  Inst  482.       no  cause  expressed,  the  jailer  is  not  bound  to  detain  the  prisoner. 

The  king  may  by  his  prerogative  issue  out  his  writ  ne 
exeat  regno,  and  prohibit  any  of  his  subjects  from  leaving  the 

F.  N.  B.  85.  kingdom  without  license,  which  may  be  necessary  for  the  public 
service  and  safeguard  of  the  commonwealth ;  but  no  power, 
except  parliament,  can  send  any  subject  of  England  out  of  the 
land  against  his  wilL 

Right  of  pro-         ^^  third  absolute  right  inherent  in  every  Englishman  is 

perty.  that  of  property,  which  consists  in  the  free  use,  enjoyment,  and 

disposal  of  all  his  acquisitions,  without  any  controul  or  diminu- 
tion, save  only  by  the  laws  of  the  land. 
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The  laws  of  England  are  in  point  of  honour  and  justice 
extremely  watchful  in  ascertaining  and  protecting  this  right, 
nd  will  not  authorize  the  least  violation  of  it,  not  even  for  the 
geneial  good  of  the  whole  community,  as  if  a  new  road,  for 
instance,  were  to  be  made  through  the  grounds  of  a  private 
posoQ,  thou^  it  might  be  beneficial  to  the  public,  the  law 
pennits  no  man,  nor  set  of  men,  to  do  this  without  consent  of 
tie  owner  of  the  land.  The  legislature  alone  can  compel  the 
iodiyidual  to  acquiesce;  and  when  it  so  interposes,  it  gives 
tie  party  a  fiill  indemnification  for  the  injury  thereby  sus- 
tained. 

Nor  is  this  the  only  instance  in  which  the  law  of  the  land 
hm  postponed  even  public  necessity  to  the  sacred  and  invio- 
liUe  rights  of  private  property,  for  no  subject  of  England  can 
be  constrained  to  pay  any  taxes  but  such  as  are  imposed  by  his 
own  consent,  or  that  of  his  representatives  in  parliament ;  but 
in  Tain  would  these  rights  be  declared  if  the  constitution  had 
prorided  no  other  method  to  secure  their  enjoyment     It  has,  Secured  by 
therefore,  established  other  subordinate  rights  of  the  subject 
to  protect  the  former.     These  are,  the  constitution,  powers,  Parliament, 
ind  privileges  of  parliament ;  the  Umitation  of  the  king's  pre-  By  limitation 
rogative  by  bounds,  so  certain  that  it  cannot  be  exceeded  of  the  king's 
without  the  consent  of  the  people ;  the  right  of  applying  to 
the  courts  of  justice  for  redress;  the  right  of  petitioning  the  The  right  of 
king  or  either  house  of  parhament  for  the  redress  of  griev-  ^^  *  »o*""6- 
iDoes,  and  the  right  of  having  arms  for  self-defence  suitable  to  Right  to  pos- 
oar  condition  and  degree.  ^^'  *™*' 

Hie  emphatical  words  oi  magna  charta  spoken  in  the  per-  c.  29. 
8oa  of  the  king,  who  in  judgment  of  law,  says  Sir  Edward 
Coke,  is  ever  present,  and  repeating  them  in  all  his  courts,  are 
these,  nuUi  vendemus^  nuUi  negabm/usy  aut  differemus  rectum 
til  justiciam.  And  by  2  Edward  3,  c.  8,  and  1 1  Richard  2, 
c.  10,  no  commands  or  letters  shall  be  sent  in  disturbance  of 
the  law,  or  to  disturb  or  delay  common  right,  and  though  such 
commandments  should  come,  the  judges  shall  not  cease  to  do 
right,  which  is  also  made  a  part  of  their  oath;  and  by  18 
Edward  3,  st.  4,  and  by  1  Wm.  &  Maiy,  st  2,  c.  2,  the  pre- 
tended power  of  suspending  or  dispensing  with  laws  by  regal 
anthori^,  without  consent  of  parhament,  is  declared  illegal ; 
■nd  by  16  Car.  2,  c  10,  neither  the  king  or  his  privy  council 
htvc  any  power  to  draw  into  question,  or  dispose  of  the  lands 
w  goods  of  any  person,  but  the  same  must  be  tried  and  deter- 
nuned  in  the  ordinary  courts  of  justice  and  by  course  of  law. 
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To  prevent  any  riot  or  tumult  under  the  pretence  of  peti- 
tioning for  the  redress  of  grievances,  by  13  Car.  2,  st  1,  c.  5, 
no  petition  to  the  king  or  either  hoiuse  of  parliament  for  any 
alteration  in  church  or  state,  can  be  signed  by  above  twenty 
persons,  unless  approved  by  three  justices,  or  the  major  part  of 
the  grand  jury  in  the  country,  and  in  London  by  the  lord 
mayor,  aldermen,  and  conunon  council ;  and  no  petition  can 
be  presented  by  more  than  ten  persons  at  a  time.  But  under 
these  regulations,  by  1  Wm.  and  Mary,  st  2,  c  2,  the  subject 
has  a  right  to  petition ;  and  the  same  statute  empowers  him  to 
have  arms  for  his  defence  suitable  to  his  condition  and  degree, 
and  such  as  are  allowed  by  law. 


CHAPTER   IL 
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vate. 
Public  rdt- 

dODS. 


The  relations     The  relations  of  persons,  as  they  are  members  of  society,  are 

puE^  pri.  either  pubUc  or  private. 

The  most  universal  public  relation  by  which  men  are  con- 
nected together,  is  that  of  government ;  namely,  as  governors 
and  governed,  or  as  magistrates  and  people.  Of  magistrates, 
some  are  supreme  in  whom  the  sovereign  power  of  the  state 
resides,  others  are  subordinate,  deriving  all  their  authority 
from  the  supreme  magistrate,  accountable  to  him  for  their 
conduct,  and  acting  in  an  inferior  secondary  sphexe*. 

In  England  the  supreme  power  is  divided  into  two  branches; 
the  one  legislative,  consisting  of  king,  lords  and  commons,  the 
other,  executive,  consisting  of  the  king  alone. 

Parliaments  or  general  coimcils  are  coeval  with  the  kingdom 
itself;  but  the  constitution  of  parliament  as  it  now  stands  was 
first  marked  out  in  1215,  in  the  great  charter  granted  by  king 
John,  wherein  he  promises  to  summon  all  archbishops,  bishops, 
abbots,  earls  and  greater  barons  personaUy;  and  aU  other 
tenants  in  chief  under  the  crown  by  the  sheriff  and  baili£& ;  to 
meet  at  a  certain  place  to  assess  aids  and  scutages  when 
necessary.  The  parliament  is  summoned  by  the  king's  writ,  or 
letter  issued  out  of  chancery,  by  advice  of  the  privy  council,  at 
least  forty  days  before  it  begins  to  sit     It  is  a  branch  of  the 


Parliaments. 
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wpl  prerogative,  that  no  parliament  can  be  convened  by  its 
am  authority  or  by  the  author!^  of  any  except  the  king  al<Hie. 
Hie  constituent  parts  of  a  parliament  are  the  king,  the  lords 
ipiritiial  and  temporal,  and  conmions  (a).     These  estates  toge-  4  Inst.  1,2. 
ther  fonn  the  great  corporation  or  body  politic  of  the  kingdom,  i  Elix.  c  3. 
of  which  the  king  is  the  head.     At  their  assembling  he  meets  ^^^  ^  ^^c.  1. 
than  either  in  person  or  by  representation,  and  he  alone  has  4  Imt.  6. 
die  power  of  dissolving  them.     To  prevent  any  encroachments 
by  the  legislative  on  the  rights  of  the  executive  power  the  king 
ii  himself  a  part  of  the  parliament;  but  the  share  of  legislation 
wUdi  the  constituti<xi  has  placed  in  the  crown,  consists  in  the 
power  of  rejecting,  rather  than  of  resolving.     The  crown  has 
Dot  any  power  of  doing  wrong,  but  merely  oi  preventing  wrong 
from  being  done.     It  cannot  begin  of  itself  any  alterations  in 
the  established  law ;  but  it  may  approve  or  disapprove  of  the 
alterations  suggested  and  consented  to  by  the  two  houses.     In 
the  legislature  the  people  are  a  check  on  the  nobili^,  and  the 
nobility  upon  the  people,  by  the  mutual  privilege  of  rejecting 
what  the  other  has  resolved,  while  the  king  is  a  check  upon  both. 

The  king  will  be  the  subject  of  the  next,  and  many  subsequent  The  lords  spi- 
chipterB.  Hie  next  in  order  are  the  spiritual  lords.  These  "^ 
cooast  of  two  archbishops  and  twenty-four  bishops.  The  lords 
ipiritual  are  in  the  eye  of  the  law  a  distinct  estate  from  the 
lofds  temporal,  and  are  so  distinguished  in  our  acts  of  parlia- 
■eot;  yet  in  practice  they  are  blended  together  under  the 
€De  name  of  ^die  lords  "  they  intermix  in  their  votes,  and  the 
BMgoritj  of  such  intermixture  joins  both  estates. 

The  lords  temporal  consist  of  all  the  peers  of  the  realm,  (the  and  temponl. 
bishops  not  being  in  strictness  held  to  be  such,  but  merely 
lords  of  pa^fiament)  by  whatever  title  of  nobility  distinguished, 
dokes,  marquises,  earls,  viscounts,  or  barons.  Some  of  these 
at  by  descent  as  do  all  ancient  peers,  some  by  creation  as  do 
all  new  made  ones ;  others,  since  the  union  with  Scodand,  by 
election,  which  is  the  case  of  the  sixteen  peers  who  represent 
the  body  of  the  Scotch  nobility  (6).  The  commons  consist  of  all  The  commons. 
ndi  men  of  property  in  the  kingdom  as  have  not  seats  in  the 
house  of  lords ;  every  one  of  whom  has  a  voice  in  parliament, 
cither  personally  or  by  his  representatives.     In  a  free  state 


(c)  Cmmtia :  Conventus  ordinaoi  AngUm  videlicet,  pnelatorum,  proceram»  et  com- 
gunitatit  regni.  £z  quorum  consilio,  rex  leges  aancit*  pecuniis  in8tru]tur»  et  alia 
Bagni  momenti  trandgit.  £a  comt/ta,  interdum  appellantur  comitia  parlamentaria, 
iatsdnm  parkunentnm.    Bac.  Hist.  Regn,  H,  VIL  Ind.  vocabuhrm, 

9)  And  siiBoe  the  Union  with  Ireland,  the  four  lords  spiritual,  and  twenty^eight 
Ms  temporal,  who  represent  the  Irish  nobility. 
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every  ma  i  who  is  supposed  a  free  agent,  ought  to  be  in  some 
measure  his  own  governor,  and,  therefore,  a  branch  at  least  of  the 
l^islative  power  should  reside  in  the  whole  body  of  the  people. 
In  so  large  a  state  as  ours,  it  is  wisely  contrived  that  the  people 
should  do  that  by  their  representatives  which  it  is  impracti* 
cable  to  perform  in  person ;  representatives  chosen  by  a  num- 
ber of  minute  and  separate  districts,  wherein  all  the  voters  are 
or  easily  may  be  distinguished.  The  counties  are,  therefore, 
represented  by  knights  elected  by  the  proprietors  of  lands. 
The  cities  and  boroughs  by  citizens  and  burgesses,  chosen  by 
the  mercantile  part  or  supposed  trading  interest  of  the  nation(6). 
And  every  member,  though  chosen  by  one  particular  district, 
when  elected  and  returned  serves  for  the  whole  realm. 
The  power  and  The  power  and  jurisdiction  of  parliament,  says  Sir  Edward 
D^Siment!  °  Coke,  is  SO  transcendent  and  absolute  that  it  cannot  be  confined 
4  Init.  14.         either  for  causes  or  persons.     It  has  uncontrollable  power  in 

the  making,  confirming,  enlaiging,  restraining,  abrogating, 
repealing,  revising,  and  expounding  of  laws  concerning  matters 
of  all  possible  denominations,  ecclesiastical,  or  temporal,  civil, 
military,  maritime,  or  criminal,  all  mischiefe  and  grievances, 
operations  and  remedies,  that  transcend  the  ordinaiy  course  of 
the  laws,  are  within  the  reach  of  this  tribimaL  It  can  regulate  or 
new  model  the  succession  to  the  crown,  as  was  done  in  the  reign 
of  Henry  8,  and  Wm.  3.  It  can  alter  the  established  religion 
of  the  land,  as  was  done  in  a  variety  of  instances  in  the  reigns 
of  Henry  8,  and  his  three  children,  and  can  even  change  and 
create  afresh  the  constitution  of  the  kingdom  and  of  pariia- 
6  Add.  ments  themselves ;  as  was  done  by  the  act  of  union,  and  the 

several  statutes  for  triennial  and  septennial  elections.  By  7  &  8 
Wm.  3,  c.  25,  no  one  can  sit  or  vote  in  either  house  unless  he 
be  twenty-one  years  of  age ;  and  by  30  Car.  2,  st  2,  and 
I  Geo.  1,  c.  13,  no  member  can  vote  or  sit  in  either  house  till 
he  has,  in  the  presence  of  the  house,  taken  the  oaths  of  allegiance, 
supremacy,  and  abjuration,  and  subscribed  the  declaration 
against  transubstantiation  (c).  By  12  &  13  Wm.  3,  c.  2,  no  alien, 
even  though  he  be  naturalized,  can  be  a  member  of  parliament 

(5)  EquUes  et  burgenses  parliamenti:  Deputati  communitatis  :  equites  k  populo,  per 
agros,  et  oppida  in  bnrgos  non  erecta,  eliguntur ;  burgenses  ab  oppidis,  eo  privilegio 
k  rege  donatis.    Bac.  Hist.  Regn.  H.  VIL  Ind*  vocabulorum. 

By  2  Wm.  4,  c.  45,  s.  20,  the  right  of  voting  in  counties  is  extended  to  occupiers  as 
well  as  owners  of  land  in  certain  cases,  see  post,  p,  28. 

(c)  By  10  Geo.  4,  c.  7»  the  acts  relating  to  declarations  against  transubstantiation 
were  repealed,  and  Roman  Catholics  empowered  to  sit  and  vote  in  parliament,  on  taking 
the  oath  therein  prescribed. 
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The  law  and  custom  of  parliament  has  its  originij  firom  this  '^®  privileges 
BHiiiiiy  that  whatever  matter  arises  concerning  either  house  °  '^  »«»«««- 
o^ght  to  be  examined^  discussed,  and  adjudged  in  that  house 
to  which  it  relates,  and  not  elsewhere,  the  lords  will  not  suffer 
the  commons  to  interfere  in  settling  the  election  of  a  peer  of 
Scotland ;  the  commons  will  not  allow  the  lords  to  judge  of  the 
electicHi  of  a  buigess,  nor  will  either  house  permit  the  subordinate 
courts  of  law  to  examine  the  merits  of  either  case.     But  the 
maxims  upon  which  they  proceed  together  with  the  method  of 
proceedings  rest  entirely  in  the  breast  of  the  parliament  itself, 
and  are  not  defined  and  ascertained  by  any  particular  stated 
laws.    Hie  iHivil^es  of  parliament  are  likewise  very  large  and 
indefinite,  and,  therefore,  when  in  31   Henry  6,  the  house  of 
loidB  propounded  a  question  to  the  judges  concerning  them,  the 
diief  justice.  Sir  John  Fortescue,  in  the  name  of  his  brethren, 
declared  ^  that  they  ought  not  to  make  answer  to  that  question ; 
far  it  hath  not  been  used  aforetime  that  the  justices  should  in 
my  wise  determine  the  privileges  of  the  high  court  of  parliament 
For  it  is  80  high  and  mighty  in  its  nature,  that  it  may  make 
Isw;  and  that  which  is  law  it  may  make  no  law;  and  the 
determination  and  knowledge  of  that  privilege  belongs  to  the 
lodsof  pariiament,  and  not  to  the  justices"  (dy  By  1  Wm.  &  M. 


M  la  die  late  case  of  StockdaU  v.  Hansard,  an  action  for  a  publication  defaming  the 
pUatUr't  character,  by  imputing  that  he  had  published  an  obscene  libel,  the  defendant 
pinded  that  the  Inspectors  of  Prisons  made  a  report  to  the  secretary  of  state,  in  which 
apraper  books  were  said  to  be  permitted  in  the  prison  of  Newgate, — that  the  court 
of  aldermen  wrote  an  answer  to  that  part  of  the  report,  and  the  Inspectors  replied, 
repeating  the  statements,  and  adding,  that  the  improper  books  were  published  by  the 
pbintiff;  that  all  these  documents  were  printed  by  and  under  orders  from  the  house 
of  eommons,  who  had  come  to  a  resolution  to  publish  and  sell  all  the  papers  they 
■hoold  print  for  the  use  of  the  members,  and  who  also  resolved  that  the  power  of  pub- 
UuDg  such  6f  their  reports,  votes,  and  proceedings,  as  they  thought  conducive  to  the 
public  interest,  is  an  essential  incident  to  the  due  performance  of  the  functions  of  par- 
liament, and  more  especially  to  that  house,  as  the  representative  portion  of  it.  To  this 
plea  the  plaintiff  demurred,  assigning  that  the  known  and  established  laws  of  the  land 
cnnot  be  superseded,  suspended,  or  altered  by  any  resolution  or  order  of  the  house  of 
commons,  and  that  the  house  of  commons  in  parliament  assembled  cannot,  by  any 
resolution  or  order  of  themselves,  create  any  new  privilege  to  themselves,  inconsistent 
vith  the  known  laws  of  the  land;  and  that  if  such  power  be  assumed  by  them,  there 
can  be  no  reasonable  security  for  the  life,  liberty,  property,  or  character  of  the  subjects 
of  this  realm.  The  demurrer  was  argued  in  the  Queen's  Bench,  Easter  Term  and  Trinity 
Tenn,  1839.  Judgment  for  the  plaintiff.  The  four  judges  were  unanimous,  and  delivered 
tbeir  judgments  at  great  length ;  that  of  Mr.  Justice  Coleridge  thus  concludes  : — "  So 
^firom  considering  the  judgment  we  pronounce  as  invading  the  privileges  of  the  house 
0^  coofflone,  I  think,  that  by  setting  them  on  the  foundation  of  reason,  and  limiting 
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Peculiar  pri- 
vil^es  of  the 
lonb. 


SekL  Baron- 
age,  p.  I.e.  1. 
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St  2,  c.  2,  it  is  declared  as  one  of  the  liberties  of  the  people, 
^^  that  the  freedom  of  speech,  and  debates,  and  proceedings  in 
parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament"  And  this  freedom  of  speech 
is  particularly  demanded  of  the  king  in  person,  by  the  speaker 
of  the  house  of  commons,  at  the  opening  of  eveiy  paiiiament 
no  member  of  either  house  can  be  arrested  or  taken  into 
custody  unless  for  some  indictable  offence  without  a  breach  of 
the  privilege  of  parliament  This  freedom  of  the  member^s 
person  is  in  a  peer  for  ever  sacred  and  inviolable,  and  in  a 
commoner  for  forty  days  afler  eveiy  prorogation,  and  forty  days 
before  the  next  appointed  meeting;  which  is  now  in  efiect  as 
long  as  the  parliament  subsists,  it  being  seldom  prorogued  for 
more  than  eighty  days  at  a  time.  As  to  all  other  privileges 
which  obstruct  the  ordinary  course  of  justice  they  are  now 
totally  abolished  (e).  The  claim  of  privilege  has  been  guarded 
with  an  exception  as  to  the  case  of  mdictable  crimes,  no  privUege 
is  allowed  to  the  members  in  any  crime  except  that  in  such 
cases,  immediate  information  must  be  given  to  parliament  of 
the  imprisonment  or  detention  of  any  member,  with  the  leason 
for  which  he  is  detained. 

The  house  of  lords  have  a  right  to  be  attended,  and  con- 
standy  are  by  the  judges  of  the  court  of  Eling's  Bench  and 
Common  Pleas,  and  such  of  the  barons  of  the  Exchequer  as  are 
of  the  degree  of  coif,  or  have  been  made  seijeants  at  law ;  and 
by  the  king's  counsel,  being  Serjeants,  and  the  masteis  of 
chancery,  for  their  advice  in  point  of  law  and  for  the  greater 
dignity  of  their  proceedings. 

Every  peer,  by  license  obtained  fix)m  the  king,  may  make 
another  lord  of  parliament  his  proxy  to  vote  for  him  in  his 
absence.  A  privilege  which  a  member  of  the  other  house 
cannot  have. 

Each  peer  has  also  a  right,  by  leave  of  the  house,  when  a 
vote  passes  contrary  to  his  sentiments  to  enter  his  dissent  on 
the  journals  of  the  house  with  the  reasons  for  it,  which  is  styled 
his  protest 


them  by  the  fences  of  the  law,  we  do  all  that  in  us  lies  to  secure  them  from  invasion, 
and  root  them  in  the  affections  of  the  people."  9  Adol.  &  Ellis,  part  1. 

Ce)  By  2  Wm.  4,  c.  39,  proceedings  against  members  of  parliament  are  to  be  taken  in 
all  cases  by  writ  of  summons,  as  in  ordinary  cases,  except  where  it  is  intended  to  pro- 
ceed according  to  the  provisions  of  6  Geo.  4,  c.  16,  to  make  a  member  of  parliament  a 
bankrupt,  when  another  form  of  process  is  prescribed  by  s.  9,  of  2  Wm.  4,  c.  39. 
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AH  bills  that  may  in  their  consequences  in  any  way  affect 
the  right  of  the  peerage,  are,  by  the  custom  of  parliament,  to 
hsve  their  first  rise  and  beginning  in  the  house  of  peers,  and 
to  soffit  no  changes  or  amendments  in  the  house  of  conunons. 

The  peculiar  laws  and  customs  of  the  house  of  commons  Peculiar  pri- 

lehte  principally  to  the  raising  of  taxes  and  the  elections  of  ^^^^.   ^ 

memberB  to  serve  in  parliament     It  is  the  ancient  indisputable 

privilege  and  right  of  the  house  of  commons  that  all  grants 

of  sabsidies  or  parliamentary  aids  begin  in  their  house  and 

ire  first  bestowed  by  them,   although  their  grants  are  not  4  Inst.  29. 

completely  efiectual  until  they  have  the  assent  of  the  other 

two  branches  of  the  l^islature.     It  has  been  said  that  the 

rwxfa  of  this  exclusive  privil^e  is  that  the  supphes  are  raised 

ufoa  the  body  of  the  people,  and,  therefore,  it  is  proper  that 

thej  akme  should  have  the  right  of  taxing  themselves ;  but  as  a 

laige  share  of  property  equally  taxable  is  in  the  possession  of 

the  house  of  lords,  the  true  reason  seems  to  be  this.     The  lords, 

being  a  permanent  hereditary  body  created  at  pleasure  by  the 

Ud^  are  supposed  more  liable  to  be  influenced  by  the  crown 

than  the  commons,  who  are  nominated  by  the  people,  and  so 

jealous  are  the  commons  of  this  valuable  privilege  that  they  will 

not  permit  the  least  alteration  or  amendment  to  be  made  by  the 

ioids  to  the  mode  of  taxing  the  people  by  a  money  bill  under 

lAkik  appellation  are  included,  all  bills  by  which  money  is 

(Greeted  to  be  raised  upon  the  subject  for  any  purpose  or  in 

any  shape,  either  for  the  exigencies  of  government  and  collected 

from  the  kingdom  in  general,  as  the  land-tax,  or  for  private 

benefit  and  collected  in  any  particular  district,  as  by  turnpikes, 

parish  rates,  and  the  like. 

The  lavro  have  regulated  the  election  of  members  of  parUa-  of  the  election 
mcnt  by  many  salutary  provisions.  By  8  Henry  6,  c  7,  and  of  memben. 
10  Henry  6,  c  2,  and  14  Geo.  3,  c.  58,  the  knights  of  the 
shire  are  chosen  by  people  having  each  fi-eehold  to  the  value 
of  40s.  a  year  within  the  county,  clear  of  all  chaiges  and 
deductions,  except  parliamentary  and  parochial  taxes.  These 
estates  must  be  freehold,  that  is  for  term  of  life  at  the  least  (/) 

(/)  By  the  English  refonn  act,  2  Wm.  4,  c.  45,  8.  18,  any  person  claiming  to  vote 
in  respect  of  a  freehold  for  life  must  be  in  the  actual  occupation  of  it,  except  it  shall 
We  come  to  him  by  marriage,  marriage  settlement,  devise,  or  promotion  to  a  benefice, 
or  to  any  office,  or  except  it  shall  he  of  the  clear  yearly  value  of  not  less  than  10/. 
above  all  rents  and  charges.  The  right  of  voting  in  counties  is  extended  to  copyholders 
for  fife  of  the  yearly  value  of  10/.  above  rents  and  charges,  s.  19-  The  right  of  voting 
in  ooimties  it  extended  to  leaseholders  for  any  term,  originally  created  for  a  period  of 
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No  person  under  twenty-one  is  capable  of  voting,  nor  any 
person  convicted  of  perjury  or  subornation  of  perjury.  No 
person  can  vote  in  right  of  any  freehold  granted  to  him  fiuudu- 
lendy  to  qualify  him  to  vote.  No  person  can  vote  in  respect 
of  an  annuity  or  rent-charge  unless  registered  with  the  clerk 
of  the  peace  twelve  calender  months  before,  (g)     Ordy  one 


not  less  than  sixty  years,  whether  determinable  on  a  life  or  lives,  or  not,  of  the  yearly 
value  of  10/.  above  rents  and  charges,  or  for  the  unexpired  residue,  whatever  it  may 
be,  of  any  term  originally  created  for  a  period  of  not  less  than  twenty  years,  whe- 
ther determinable  on  a  life  or  lives,  or  not,  of  the  clear  yearly  value  of  not  less  than 
50/.  above  all  rents  and  charges,  and  to  every  person  who  shall  occupy  as  tenant  any 
lands  or  tenements  at  the  yearly  rent  of  30/.,  provided  that  no  person  being  only  a  sub- 
lessee, or  the  assignee  of  any  underlease,  shall  have  a  right  to  vote  in  respect  of  any 
such  term  of  sixty  years  or  twenty  years,  unless  he  shall  be  in  the  actual  occupation 
thereof,  s.  20.  No  public  or  parliamentary  tax,  nor  any  church  rate,  county  rate,  or 
parochial  rate,  shall  be  deemed  to  be  any  charge,  &  21.  C!ounty  voters  need  not  be 
assessed  to  the  land-tax,  s.  22.  Trustees  and  mortgagees  to  be  entitled  to  vote  must  be 
in  actual  possession  or  receipt  of  the  rents  and  profits,  s.  23.  No  person  can  vote 
for  a  county  in  respect  of  any  freehold  house,  &c.  occupied  by  himself  which  confers  a 
vote  for  a  borough,  s.  24.  No  person  can  vote  for  a  county  as  a  copyholder,  or  lessee 
or  assignee,  or  as  tenant  of  any  house  or  other  building,  or  of  any  land,  such  bouse  or 
other  building  being  either  separately  or  jointly  with  the  land  occupied  therewith,  of 
such  value  as  according  to  the  provisions  of  this  act  would  confer  on  him,  or  on  any 
other  person,  the  right  of  voting  for  any  city  or  borough,  s.  25.  No  person  can  vote  for 
a  county  unless  duly  registered  according  to  the  provisions  of  this  act,  and  no  person 
can  be  so  registered  in  any  year  as  a  freeholder  or  copyholder  unless  he  shall  have  been 
in  the  actual  possession  or  in  receipt  of  the  rents  and  profits  for  his  own  use  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year ;  and  no  person  can 
be  so  registered  in  any  year  as  such  lessee  or  assignee,  or  as  such  occupier  and  tenant, 
unless  he  shall  have  been  in  the  actual  possession,  or  in  receipt  of  the  rents  and  profits 
for  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  such  year.  Pro- 
vided that  where  any  lands,  &c.,  which  would  otherwise  entitle  the  owner,  holder,  or 
occupier  to  vote,  shall  come  to  any  person  at  any  time  within  such  periods  of  six  or 
twelve  months  by  descent,  succession,  marriage,  marriage  settlement,  devise,  or  pro- 
motion to  any  benefice,  or  to  any  office  such  person  may  be  registered  in  the  lists  then 
next  made  and  vote,  s.  26.  By  s.  62,  the  poll  is  to  commence  at  nine  in  the  morning 
of  the  next  day,  but  two  after  the  day  fixed  for  the  election,  unless  a  Saturday  or 
Sunday,  and  then  on  the  Monday  following,  and  such  polling  is  to  continue  for  two 
successive  days,  only  seven  hours  on  the  first  day  and  eight  hours  on  the  second  day, 
and  not  to  be  kept  open  later  than  four  o'clock  in  the  afternoon  of  the  second  day.  By 
s.  63,  counties  are  to  be  divided  into  districts  for  polling.  By  6  &  7  Wm.  4,  c.  102, 
additional  polling  places  may  be  appointed  upon  petition  from  justices  of  quarter  sessions, 
notices  being  previously  given  as  therein  provided. 

{g)  It  must  be  an  annuity  or  rent-charge  issuing  out  of  a  freehold  estate ;  and  if  it 
accrue  or  devolve  by  operation  of  law  within  a  year  of  the  election,  a  certificate  of  it 
must  be  entered  with  the  clerk  of  the  peace  before  the  day  of  the  election.  3  Geo.  3» 
c.  24 ;  Heyw.  145. — Mr,  Christian's  Note  to  Blackstone's  Commentaries,  vol,  l,p,  173. 
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perBon  can  vote  for  one  house  or  tenement  to  prevent  the 
splitting  of  freeholds.  (A) 

The  right  of  election  in  boroughs  is  various,  depending  on 
the  several  charters,  customs,  and  constitutions  of  the  respective 
places,  (i) 

Persons  to  be  elected  members  of  the  House  of  Commons  Qualifications 
must  not  be  aliens  bom  or  minors;  nor  persons  attainted  of  i2™73Wm3 
treason  or  felony,  nor  any  of  tlie  twelve  judges,  nor  of  the  c.2. 

I  ^^  4  Inst.  47. 

<^KW-  Com.  Journ., 

I^rifis  of  counties  and  mayors,  and  baiUffs  of  borouffhs  are  ^  Nov.  leos ; 
not  eligible  in  their  respective  jurisdictions  as  being  returning  8  Feb.  1620  ;* 
officers,  but  sherifis  of  one  county  are  eligible  to  be  knights  of  '^  ^^'  ^*^^'- 
another.  Hal.  of  Pari. 

No  person  concerned  in  the  management  of  any  duties  or  Com.  Jour., 
taxes  created  since  1692,  except  the  commissioners  of  the  uA^JIril*  1^4! 
treasory,  nor  any  of  the  officers  following,  viz.,  commissioners  22  Mar.  1620;' 
of  prizes,  transports,  sick  and  wounded,  wine  licenses,  navy  yj  ^^^  ^^^' 
and  victualling,  secretaries  or  receivers  of  prizes,  comptrollers  of  s  Ste  Wm.  &. 
the  army  accounts,  agents  for  regiments,  governors  of  planta-  ?!'^',Z*^ 
tions  and  their  deputies,   officers  of  Minorca  or  Gibraltar,  c.  2. 
officers  of  the  excise  and  customs;  clerks  or  deputies  in  the  i2&i3Wm.  3, 
serenil  offices  of  the  treasury,  exchequer,   navy,   victualling  6  Ann,  c.  7. 
adnuralty,  pay  of  the  army  or  navy,  secretaries  of  state,  salt,  ^^J?^*  ^' 
stamps,  appeals,  wine  licenses,  hackney  coaches,  hawkers  and 
pedlars,  nor  any  persons  that  hold  any  new  office  under  the 


(i)  Joint  occapien  in  English  cities  and  boroughs  are  entitled  to  vote  if  the  yearly 
nine  be  of  an  amount  which,  when  divided  by  the  number  of  occupiers,  gives  a  sum  of 
not  less  than  10/.  for  each  occupier ;  2  Wm.  4,  c.  45,  s.  29. 

(t)  By  2  Wm.  4,  c.  45»  s.  27»  the  right  of  voting  in  boroughs  is  to  be  exercised  by 
oceupiera  of  houses  of  the  annual  value  of  10/.  The  voter  must  reside  and  be  rated 
to  the  poor's  rates  twelve  months  next  before  the  31st  of  July»  in  the  year  in  which 
be  ii  registered,  and  must,  hefore  the  20th  of  July,  in  such  year,  pay  all  rates  and 
at>ei»ed  taxes  due  up  to  the  6th  of  April,  then  next  preceding.  The  premises  may  he 
different  ones,  occupied  in  immediate  succession  twelve  months  previous  to  the  3l8t 
of  Jnly,  8.  28.  Joint  occupiers  may  each  vote  if  premises  are  of  sufficient  value  to 
confer  the  right,  reckoning  1C/.  for  each  occupier,  s.  29.  Occupiers  if  not  rated  hy  the 
orerseers  may  demand  to  he  rated,  s.  30.  The  rights  to  vote  of  burgesses  and  freemen 
are  reserved  to  them  if  duly  registered,  but  they  cannot  be  registered  unless  they  reside 
in  the  city  or  borough  or  within  seven  miles  from  the  place  of  the  poll,  s.  32.  Receipt 
of  parochial  relief  is  a  disqualification,  s.  36.  No  inquiry  is  to  be  made  at  the  election, 
except  aa  to  tlie  identity  of  the  voter,  the  continuance  of  his  qualification,  and  whether 
he  has  voted  before  at  the  same  election,  s.  58. 
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crown  created  since   1705,  are  capable  of  being  elected  or 
6  Ann.  c.  7.      sitting  as  members. 

6  Ann.  c  7.  No  person    having  a   pension   under    the  crown   during 

iGeo.i,c.56.    pleasure  for  any  term  of  years  is  capable  of  being  elected  or 

sitting. 

If  any  member  accepts  an  office  under  the  crown  (except  an 

officer  of  the  army  or  navy,  accepting  a  new  commission)  his 
6  Ann.  c  7.     ^^^^  jg  void,  but  he  is  capable  of  being  re-elected. 

Eveiy  knight  of  a  shire  must  have  a  clear  estate  of  fireehold, 
or  copyhold  of  600/L  a  year,  and  eveiy  citizen  and  burgess  of 
300/1  a  year  (j  ),  except  the  eldest  sons  of  peers,  and  of  members 

(j)  By  1  &  2  Vict.  c.  48,  8.  2,  the  acts  of  9  Ann.  c.  5,  and  33  Geo.  2,  c.  20,  are  re- 
pealed ;  and  it  is  enacted,  that  no  person  shall  be  capable  of  being  elected  a  member  for 
any  county,  ridinf(,  part,  or  division  of  a  county,  in  England,  Wales,  or  Ireland,  unless 
he  shall  be  seised  or  entitled  for  his  own  use  and  benefit  to  an  estate,  legal  or  equitable, 
in  lands,  tenements,  or  hereditaments  of  any  tenure  whatever,  situate  within  Great 
Britain  and  Ireland,  or  in  the  rents  and  profits  thereof  for  his  own  life,  or  for  the  life  or 
lives  of  any  other  person  or  persons  then  living,  of  which  term  not  less  than  thirteen 
years  shall  be  at  the  time  of  his  election  unexpired,  such  estate  being  of  the  clear  yearly 
value  of  not  less  than  600/.  above  incumbrances,  or  unless  he  shall  be  possessed  or 
entitled  for  his  own  use  and  benefit  at  law  or  in  equity  for  his  own  life,  or  for  the  life 
or  lives  of  any  other  person  or  persons  then  living,  or  for  any  term  of  years,  either  abso- 
lute or  determinable,  on  his  own  life,  or  on  the  life  or  Uves  of  any  other  person  or  per- 
sons then  living,  of  which  term  not  less  than  thirteen  years  shall  be  at  the  time  of  his 
election  unexpired,  of  or  to  personal  estate  or  effects  of  any  nature  or  kind  whatsoever 
within  Great  Britain  and  Ireland,  or  the  interest,  dividends,  or  annual  proceeds  of  any 
personal  estate  or  effects,  such  personal  estate  or  effects,  interest,  dividends,  or  annual 
proceeds  actually  producing  the  clear  yearly  income  of  not  less  than  600/.  above  all 
incumbrances ;  or  unless  he  shall  possess  more  than  one  of  the  said  several  kinds  of 
qualification,  the  several  qualifications  of  or  to  which  he  shall  be  so  seized,  possessed, 
or  entitled,  being  jointly  of  suflicient  value  to  qualify  a  person  as  a  member  to  serve  in 
parliament  for  any  county  according  to  the  provisions  therein  contained,  although  each 
of  such  qualifications  may,  according  to  the  same  provisions,  be  separately  insuflicient 
for  that  purpose ;  and  the  qualifications  necessary  to  be  elected  a  member  of  any  city, 
borough,  or  cinque  port  in  England,  Wales,  and  Ireland,  are  thereby  declared  to  be  of 
the  same  nature  as  those  above  expressed  with  regard  to  county  members,  except  that 
the  annual  value  thereof  is  limited  to  not  less  than  300/.  per  annum. 

By  ss.  3^4,  candidates  at  elections  are  to  make  the  declaration  therein  contained 
upon  a  reasonable  request  made  to  them  at  the  time  of  their  election  at  any  time  before 
the  meeting  of  parliament,  by  or  on  behalf  of  any  other  candidate,  or  two  or  more 
registered  electors,  having  a  right  to  vote  at  such  election,  such  declaration  to  be  made 
before  the  returning  officer  at  the  election,  or  a  commissioner  lawfully  appointed,  or  any 
justice  of  the  peace.  By  s.  6,  every  member  is  to  deliver  in  at  the  table  of  the  house  of 
commons  a  statement  of  his  qualification,  and  make  the  declaration  therein  contained. 

By  ss  7>  8  &  9»  any  false  declaration  is  to  be  deemed  a  misdemeanor,  and  the  elec- 
tion is  to  be  void  if  the  member  sits  or  votes  before  he  has  complied  with  the  provisions 
of  the  act,  but  the  act  does  not  extend  to  members  of  the  universities,  nor  to  the  eldest 
sons  of  peers. 
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qualified  to  be  knights  of  shires,  and  except  the  members  of  ^J^^-  ^" 
die  two  universities. 

Aa  soon  as  the  parliament  is  summoned  the  Lord  Chancellor  Mode  of  pro- 

or  (if  a  vacancy  happens  during  the  sitting  of  parliament)  the  ^i^c^s. 

Speaker   sends   his   warrant  to  the  derk  of  the  crown  in 

dmnceiy   who  thereupon   issues  out  writs  to  the  sheriff  of 

firerj  county,  for  the  election  of  all  the  members  to  serve  for 

that  county,  and  every  city  and  borough  therein ;  within  three 

ixp  after  the  receipt  of  this  writ,  the  sheriff  sends  precepts 

under  his  seal  to  the  proper  returning  officers  of  the  cities  and 

borou^is,  commanding  them  to  elect  their  members,  and  the 

letnming  oflBceis  then  proceed  to  election  within  eight  days  . 

irain  the  receipt  of  the  precept,  giving  four  days'  notice  of  the 

deetioiiy  and  after  the  election  they  return  the  persons  chosen, 

together  with  the  precept  to  the  sheriff.     But  elections  of 

laii|^  of  the  shire  must  be  proceeded  to  by  the  sherifiEs 

dieiiiadves  in  person  at  the  next  county  court  that  shall  happen 

lAer  the  delivery  of  the  writ(i);  all  soldiers  quartered  in  the 

place  aie  to  remove  at  least  one  day  before  the  election  to  the 

a^tuce  of  two  miles  or  more,  and  not  to  return  till  one  day 

lAer  the  poll  is  ended.     The  occurrence  of  a  riot  may  make  an 

clecdon  void*  No  peer  or  lord  lieutenant  of  a  county  can  legally 

interfere  in  the  election  of  comimoners,  and  the  loid  warden  of 

the  cinque  ports  has  no  right  to  recommend  any  members  there. 

No  officer  of  the  excise,  customs,  stamps  or  other  branches  of 

the  revenue  are  allowed  to  interfere  in  elections  on  pain  of 

Matiiig  lOOiL,  and  being  disabled  fix>m  holding  office.     No 

fttididate  may,  after  the  date  of  the  writs,  or  after  the  vacancy, 

give  any  money  or  entertainment  to  his  electors,  or  promise  to 

giTe  any  in  order  to  his  being  elected  on  pain  of  being 

incapable  to   serve   for  that  place  in   parliament  (/).      The  7  &  8  Wm.  3, 

hnbeiy  act,  2  Geo.  2,  c.  24,  also  provides  against  bribery  ^'  ^' 


(Jt)  By  25  Geo.  3,  c.  24,  the  sheiiffof  every  county  must  indorse  on  the  writ  the  day 
«f  die  month  on  which  he  receives  it,  and  within  two  days  afterwards  most  make  pro- 
HwMtkm  at  the  place  where  the  election  is  to  be  held  of  a  special  connty  court  for  the 
porpoee  of  rach  election  only  on  any  day  but  Sunday,  nor  later  than  the  mxteenth  day 
kam  tfie  day  of  making  such  proclamation,  nor  sooner  than  the  tenth,  and  must  pro- 
ceed to  toch  election  at  such  special  county  court  in  the  same  manner  as  if  the  election 
Wd  been  held  at  the  usual  county  court. 

(0  An  innkeeper  cannot  recover  against  a  candidate  for  provisions  so  furnished  at 
kiiiequett ;  Bibbamt  v.  Criekett,  I  B.  if  P.  264;  Lofthouse  v.  fVkaritm,  I  Cm^.  550, ». 
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and  corruption  in  elections  (m).  At  the  election  the  sheriff 
or  other  returning  officer  must  take  the  usual  oath  against 
bribery,  and  for  the  due  execution  of  his  office.  The 
candidates,  if  required,  must  swear  to  their  qualification  (n), 
and  the  electors  in  counties  to  theirs,  and  both  in  counties  and 
boroughs  the  electors  are  compellable  to  take  the  oath  of 
abjuration  (o),  and  that  against  bribeiy  and  corruption.  The 
election  being  closed,  the  returning  officer  in  boroughs  returns 
his  precept  to  the  sheriff  with  the  persons  elected  by  the 
majority,  and  the  sheriff  returns  the  whole  together  with  the 
writ  for  the  county,  and  the  knights  elected  thereon  to  the 
clerks  of  the  crown  in  chanceiy  before  the  day  of  meeting,  if 
it  be  a  new  parliament  or  within  fourteen  days  after  the 
election,  if  it  be  an  occasional  vacancy  under  a  penalty  of 
500/.  (p) 

The  sheriff  is  liable  to  a  penalty  of  100/L,  and  the  returning 
officer  in  cities  and  boroughs  to  a  penalty  of  40/L  for  a  fiJse 
return,  and  any  person  bribing  the  returning  officer  to  a  penalty 
of  SOOL  But  the  members  returned  are  the  sitting  members 
until  the  house  of  commons  upon  petition  shall  adjudge  the 
return  to  be  illegal  (q). 
Method  of  The  Speaker  of  the  house  of  lords,  whose  office    it  is  to 

makuigUws.      preside  there  and  manage  the  formality  of  business,  is  the 

Lord  Chancellor  or  keeper  of  the  king's  great  seal,  or  any 
other  appointed  by  the  king's  commission;  the  Speaker  of 
the  house  of  commons  is  chosen  by  the  house,  but  must 
be  approved  of  by  the  king,  and  in  this  respect  the  usage 
of  the  two    houses   differs,   that  the    Speaker  of  the   house 


(m)  In  an  action  for  bribery  under  the  statute  the  voter  is  a  competent  witneM. 
Dover  v.  Maestaer,  5  Esp.  92. 

(n)  This  oath  is  no  longer  necessary,  but  the  declaration  contained  in  1  &  2  Vict 
c.  43,  which  repealed  the  act  of  9  Ann.  c.  5. 

(o)  Roman  Catholics  are  relieved  from  this  oath,  and  another  form  of  oath  is  substi- 
tuted for  them  by  10  Geo.  4,  c.  7,  s.  5. 

ip)  By  2  Wm.  4,  c.  45,  s.  76,  any  sheriff,  returning  officer/barrister,  overseer,  or  any 
person  wilfully  disobeying  or  contravening  the  provisions  of  the  act  is  liable  to  be  sued 
in  an  action  of  debt  for  500/.,  and  the  jury  may  find  a  verdict  for  the  full  sum,  or  for 
less,  with  full  costs,  but  such  action  must  be  brought  by  an  elector  or  candidate. 

(q)  By  the  recent  act,  2  Vict.  c.  38,  at  the  beginning  of  every  session  the  Speaker  is 
to  appoint  a  general  committee,  to  whom  all  election  petitions  are  to  be  referred,  who 
are  empowered  to  send  for  and  examine  persons,  papers,  and  records,  and  are  to  decide 
and  report  their  decision  to  the  house.  All  questions  are  to  be  decided  by  a  majority  of 
the  committee.    Provisions  are  made  respecting  costs,  &c. 
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d  commcms  cannot  give  his  opinion  or  argue  any  question  in 
the  house ;  but  the  Speaker  of  the  house  of  lords,  if  a  lord 
of  parliament,  may.  In  each  house  the  act  of  the  majority 
binds  the  whole. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  5^^«  °^  P*~- 
a  pnTate  nature,  it  is  first  necessaiy  to  prefer  a  petition,* which  bills. 
must  be  presented  by  a  member,  and  which  sets  forth  the 
grievance  desired  to  be  remedied.  This  petition  (when 
fixuided  on  &cts  that  may  be  in  their  nature  disputed),  is 
lefenned  to  a  committee  of  members  who  examine  the  matter 
alleged,  and  report  it  to  the  house,  and  then  (or  otherwise  upon 
the  mere  petition)  leave  is  given  to  bring  in  the  bilL  In 
pnUic  matters  the  bill  is  brought  in  upon  motion  made  to  the 
house  without  petiticm.  The  persons  directed  to  bring  in  the 
bill  present  it  to  the  house  drawn  out  on  paper.  In  the  house 
of  lords  if  the  bill  begins  there,  it  is  (when  of  a  private  nature) 
referred  to  two  of  the  judges  to  examine  and  report  the  state 
of  the  fiK^tB  alleged,  to  see  that  all  necessary  parties  consent, 
and  to  settle  all  points  of  technical  propriety. 

It  is  then  read  a  first  time,  and  at  a  convenient  distance  a 
aeoond  time,  and  after  each  reading  the  Speaker  opens  to  the 
boose  the  substance  of  the  bill,  and  puts  the  question  whether 
it  diall  proceed  any  ftrther.  The  introduction  of  the  bill  may 
be  originally  opposed  as  the  bill  itself  may  at  either  of  the 
readingB;  and  if  the  opposition  succeeds  the  bill  must  be 
dropped  for  that  sesnon,  as  it  must  also  if  opposed  with  success 
m  any  of  the  subsequent  stages.  After  the  second  reading  it 
v  committed,  that  is,  referred  to  a  committee ;  which  is  either 
leleGted  by  the  house  in  matters  of  small  importance,  or  upon  a 
bin  of  consequence,  the  house  resolves  itself  into  a  committee  of 
die  whole  house. 

A  committee  of  the  whole  house  is  composed  of  every 
flaeaiber,  and  to  form  it  the  Speaker  quits  the  chair  (another 
member  being  appointed  chairman)  and  may  then  sit  and  debate 
IB  a  private  member.  In  these  committees  the  bill  is  debated 
dnse  by  clause,  amendments  made,  the  blanks  filled  up,  and 
nmecimes  the  bill  entirely  new  modelled.  After  it  has  gone 
dnoQ^  the  committee  the  chairman  reports  it  to  the  house 
vidisiich  amendments  as  the  committee  have  made ;  and  then 
die  house  reconsiders  the  whde  bill  again,  and  the  question  is 
lepeatedly  put  upon  every  clause  and  amendment  When  the 
boose  has  agreed  or  disagreed  to  the  amendments  of  the 
"■nmitt^,  and  aometimes  added  new  amendments  of  its  own, 
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Noy.  84.  the  bill  is  engrossed  and  then  read  a  third  time.    The  Speaker 

then  again  opens  the  contents ;  and  puts  the  question  whether 
the  bill  shall  pass.  If  this  is  agreed  to,  the  title  to  it  is  then 
settled,  when  one  of  the  members  carries  it  up  to  the  bar  of  the 
house  of  peers  and  delivers  it  to  their  Speaker  who  comes 
down  from  his  woolsack  to  receive  it 

It  then  passes  through  the  same  forms  as  in  the  other  house, 
and  if  rejected  it  passes  in  silence  to  prevent  altercations.     But 
if  agreed  to,  the  lords  send  a  message  by  two   Masters  in 
Chancery  (or  upon  matters  of  high  importance  by  two  Judges) 
that  they  have  agreed  to  the  bill,  which  remains  with  the  lords 
if  they  have  made  no  amendment  to  it     If  any  amendments 
are  made  they  are  sent  down  with  the  bill  to  receive  the 
concurrence  of  the  conunons.     If  the  commons  disagree  thereto 
a  conference  usually  follows  between  members  deputed  from 
each  house  who  adjust  the  difference ;   but  if  both   houses 
remain  inflexible,  the  bill  is  dropped.     If  the  commons  agree 
to  the  amendments  the  bill  is  sent  back  to  the  lords  widi  a 
message  to  that  effect     When  both  houses  have  done  with  any 
bill  it  is  deposited  in  the  house  of  peers  to  wait  the  royal  assent, 
except  in  the  case  of  a  bill  of  supply ;  which  after  receiving  the 
concurrence  of  the   lords    is    sent    back  to  the    house    of 
commons. 
Com.  Jotinu,        The  royal  assent  may  be  given  either  in  person,  when  the 
24  July,  1660.  ^ng  comes  to  the  house  of  peers,  or  by  33  Henry  8,  c  21,  by 
letters  patent  under  the  great  seal     And  when  the  bill  has 
received  the  royal  assent  in  either  of  these  ways,  it  is  then,  and 
not  before,  a  statute  or  act  of  parliament 
1  Wm.  &  M.         An  act  of  parliament  thus  made,  cannot  be  superseded, 
***  '  ^'  '         altered  or  repealed  but  by  the  authority  of  pariiament 
Adjournment         An    adjournment  of  parliament  is  a  continuance  of  the 
of  parliament    gession  from  one  day  to  another.     This  is  done  by  the  authority 
of  each  house  separately  every  day;   and  some  times  for  a 
fortnight  or  more  together;   as  at  Christmas  or   Easter.     A 
A  prorogation,  prorogation,  which  is  the  continuance  of  the  parliament  from 
one  session  to  another,  as  an  adjournment  is  from  day  to  day, 
is  effected  by  the  royal  authority  expressed  either  by  the  Lord 
Chancellor  in  the  royal  presence,  or  by  commission  from  the 
crown,  or    by    proclamation.     Both  houses  are  neoessarily 
prorogued  at  the  same  time,  it  not  being  a  prorogation  of  either 
the  house  of  lords  or  commons  in  particular,  but  of  the  parliar 
ment     The   session  is  not  at  an  end   until  a  prorogation; 
HaT^'fP  1     ^^^^  unless  some  act  be  passed  or  some  judgment  given  it 
38.  is  no  session. 
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A  dissolution  is  the  civil  death  of  the  parliament,  and  may  Diwolution  of 
be  eflFected  by  the  king's  wiD,  expressed  either  in  person  or 
by  rep^pesentation,  or  by  demise  of  the  crown,  but  by  7  &  8 
Wm.  3,  c.  15,  and  6  Ann.  c.  7,  the  parUament  continues  six 
months  after  the  death  of  any  king  or  queen,  unless  sooner 
prorogued  or  dissolved  by  the  successor. 

A  parliament  will  expire  by  length  of  time  at  the  end  of 
eveiy  seventh  year  if  not  sooner  dissolved,  by  the  royal  pre- 
rogative, this  being  the  utmost  extent  of  time  that  the  same 
pidiament  is  allowed  to  sit  by  1  George  1,  st  2,  c.  38. 


CHAPTER  in. 
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The  supreme  executive  power  of  these  kingdoms  is  vested  in  The  supreme 
the  kimr  or  queen.  executive 

The  crown  is  by  common  law  and  constitutional  custom 
hereditary ;  but  in  a  manner  peculiar  to  itself;  and  the  right 
of  inheritance  may  be  changed  or  limited  by  parliament  The  The  royal  in- 
particular  mode  of  inheritance  corresponds  with  the  feodal  path  J*®"*"***' 
of  descents,  chalked  out  by  the  common  law,  in  the  succession 
to  landed  estates ;  yet  widi  some  exceptions.  Like  estates,  the 
crown  will  descend  lineally  to  the  issue  of  the  reigning  monarch ; 
and  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  strictly  adhered  to.  The 
crown  on  fidlure  of  t^e  male  line,  descends  to  the  issue 
female.  But  by  right  of  primc^niture,  to  the  eldest  daughter 
onfy,  and  her  issue ;  and  not  as  in  common  inheritances  to  all 
the  daughters  at  once ;  the  evident  necessity  of  a  sole  succession 
to  the  throne  having  occasioned  the  royal  law  of  descents  to 
depart  from  the  common  law  in  this  respect 

Again,  the  doctrine  of  representation  prevails  in  the  descent 
of  the  crown,  as  it  does  in  other  inheritances,  the  Uneal  descend- 
ants of  any  person  deceased  stand  in  the  same  place  as  their 
ancestor,  if  living  would  have  done.  And  on  failiure  of  Uneal 
descendants,  the  crown  goes  to  the  next  collateral  relations  of 
the  late  king,  provided  they  are  lineally  descended  from  the 
blood  royal,  that  Ls  from  tliat  royal  stock  which  originally 
acqmied  the  crown.     But  there  is  no  objection  (as  in  the  case 

d2 
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of  common  descents)  to  the  succession  of  a  brother  or  uncle  or 
other  collateral  relation  of  the  half  blood  (a) ;  that  is,  where  the 
relationship  proceeds  not  from  the  same  couple  of  ancestors 
(which  constitutes  a  kinsman  of  the  whole  blood)  but  from  a 
single  ancestor  only ;  as  when  two  persons  are  derived  from 
the  same  fiither  and  not  from  the  same  mother,  or  vice  vena  : 
provided  only  that  the  one  ancestor,  from  whom  both  are 
descended,  be  that  from  whose  veins  the  blood  royal  is  com- 
municated to  each. 

The  doctrine  of  hereditary  right  does  not  imply  an  inde- 
feasible right  to  the  throne.  It  is  in  the  power  of  parliament 
to  defeat  it,  to  exclude  the  immediate  heir,  and  vest  the 
inheritance  in  any  one  else.  But  however  the  crown  may  be 
limited  or  transferred,  it  still  retains  its  descendible  quality,  and 
becomes  hereditary  in  the  wearer  of  it  And  hence  in  our  law 
the  king  is  said  never  to  die  in  his  political  capacity ;  because, 
immediately  upon  his  natural  deadi,  the  king  survives  in  his 
successor. 
Settlement  of  King  Egbert,  and  afterwards  William  the  Conqueror,  were 
l^^"^^  successively  constituted  the  ancestors  or  common  stocks  of 
this  descent  At  the  Revolution  in  1688,  the  representative 
body  of  the  nation  selected  the  next  protestant  heirs  of 
Charles  1,  to  fill  the  vacant  throne  in  the  ancient  hereditary 
order  of  succession ;  with  a  temporary  exception  and  preference 
to  Wm.  3.  It  was  towards  the  end  of  the  reign  of  Wm.  3,  on 
the  impending  failure  of  the  protestant  line  of  Charles  I, 
(whereby  the  throne  might  a  second  time  have  become  vacant) 
that  the  king  and  parliament  again  exerted  their  power  of 
Again  in  1701.  limiting  and  appointing  the  succession.  They  had  previously 
by  1  Wm.  &  M.  St  2,  c  2,  excluded  every  person  who  should 
be  a  catholic,  or  should  marry  a  catholic.  To  act,  therefore, 
consistently  with  themselves,  and  at  the  same  time  to  pay  as 
much  regard  to  the  old  hereditary  line  as  their  former  resolutions 
would  admit,  they  extended  the  settlement  of  the  crown  to  the 
Princess  Sophia,  the  grand-daughter  of  James  1,  and  the 
nearest  of  the  ancient  blood  royal  who  was  not  incapacitated 
by  professing  the  popish  religion.  On  her,  therefore,  and  the 
heirs  of  her  body,  being  protestants,  the  crown  was  settled  by 
12  &  13  Wm.  3,  c  2.  The  inheritance  thus  limited  descended 
firom  the  Princess  Sophia  to  her  son  and  heir,  Geo.  1,  from 


(a)  Altered  by  3  &  4  Wm.  4,  c.  106,  8. 9,  the  brother,  or  other  relation  of  the  half 
blood,  now  succeeds,  in  the  order  mentioned  in  the  statute.    See  post,  book  2,  cap.  14. 


OF  THE  king's  ROTAL   FAMILY.  37 

him  to  Geo.  2,  and  then  to  his  grandson  Geo.  3  (6).  The  title  to 
the  crown  is  still  hereditaiy,  though  not  so  absolutely  hereditary 
as  fiyrmerly ;  and  the  common  stock  or  ancestor  from  whom 
the  descent  must  be  derived  is  also  diflTerent  Formerly  the 
common  stock  was  King  Egbert,  then  William  the  Conqueror ; 
afterwards,  in  James  the  First's  time,  the  two  common  stocks 
united,  and  so  contmued  till  the  vacancy  of  the  throne  in 
1688.  Now,  it  is  the  Princess  Sophia.  Formerly,  the  descent 
was  absolute,  and  the  crown  went  to  the  next  heir  without  any 
restriction:  but  now  the  inheritance  is  conditional;  being 
limited  to  such  heirs  only  of  the  body  of  the  Princess  Sophia 
as  are  protestant  members  of  the  church  of  England,  and  are 
married  to  protestants. 


CHAPTER  IV. 

OF   THE  king's   ROYAL   FAMILY. 

The  first  and  most  considerable  branch  of  the  king's  royal  The  royal 

fimily  r^arded  by  the  laws  of  England,  is  the  queen  consort,  ^<^^^y' 

or  queen  dowager  (a).    The  queen  rey^n^,  regnantj  or  sovereign  Queen  regnant. 

is  die  who  holds  the  crown  in  her  own  right,  and  who  has  the 

tame  powers  and  prerogatives  as  the  king  (6).     Her  husband  is 

her  subject,  and  may  be  guilty  of  high  treason  against   her.  Queen  consort. 

A  queen  consort  is  the  wife  of  the  reigning  king ;  and  she,  by 

virtae  of  her  marriage,  is  participant  of  prerogatives  above  other  Finch,  L.  86. 

wiHoen.     She  is  a  public  person,  exempt  and  distinct  from  the 

kii^ ;  and  not  like  other  married  women,  so  closely  connected 

«  to  have  lost  all  legal  or  separate   existence   whilst   the 

mttiiage  continues.     She  is  of  ability  to  purchase  lands,  and 

to  ccHiYey  them,  to  make  leases,  to  grant  copyholds,  and  do 

odier  acts  of  ownership,    without    the    concurrence    of  her  4  Rep.  23. 

hnsbapd.     She  may  take  a  grant  from  the  king.     She   has 

tepoiate  courts  and  officers  distinct  from  the  king's,  and  her 

attorney  and  solicitor  general  are  entitled  to  a  place  within  the 

bir  of  the  courts  together  with  the  king's  counsel     She  may  ^^  ^^7^  ^   ^°* 


9)  And  subsequently  to  Geo.  4,  Wm.  4,  and  Vietoria,  the  sons  and  granddaughter 
of  Geo.  3. 

'A  His  rojral  highness  Prince  Albert,  her  Majesty's  consort,  has  now  precedence  next 
to  her  Majesty,  except  where  otherwise  provided  by  act  of  parliament. 

{h)  As  in  the  case  of  her  present  Majesty  Queen  Victoria. 
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sue  and  be  sued  alone,  without  joining  her  husband.     She 

may  have  a  separate  property  in  goods  as  well  as  lands,  and  has 

Fmch.  L.         a  right  to  dispose  of  them  by  will     In  short  she  is  in  all  l^al 

86^Co.  Litt      proceedings  looked  upon  as  a  feme  sole.     She  has  also  some 

exemptions,  she  pays  no  toll ;  nor  is  she  liable  to  amercement 

Co.LitLi33.    in  any  court     But,   in  general,   unless  where  the  law  has 

rmcn,  i..  ioo.  exprcssly  declared  her  exempted,  she  is  in  this  respect  upon 

the  same  footing  as  other  persons,  being  to  all  intents  the 

king's  subject     Yet  in  point  of  security  of  her  life  and  person, 

she  is  put  on  the  same  footing  with  the  king ;  and  it  is  equally 

Queen  dow-       treason  to  compass  or  imagine  her  death.     A  queen  dowager 

is  the  widow  of  the  king,  and  enjoys  most  of  the  privileges 

belonging  to  her  as  queen  consort     No  man  can  marry  her 

without  a  special  license  firom  the  king  on  pain  of  forfeiting 

Co°i!tt^*3i       ^  lands  and  goods.     But  she,  though  an  alien  bom,  shall  be 

entitled  to  dower,  which  no  other  alien  is.     A  queen  dowager 

when  married  again  to  a  subject,  does  not  lose  her  regal  dignity 

as    peeresses  dowager  do  their  peerage   when  they   marry 

Prince  and        commoners.     The  Prince  of  Wales  or  heir  apparent  to  the 

Wale«,  and       crown,  and  his  consort  and  the  princess  royal  or  eldest  daughter 

Princess  royal  of  the  king,  are   peculiarly  regarded  by  the  laws.     By  25 

Edw.  3,  to  compass  or  conspire  the  death  of  the  former,  or  to 

violate  the  chastity  of  either  of  the  latter,  are  as  much  high 

treason  as  to  conspire  the  death  of  the  king  or  violate  the 

chastity  of  the  queen. 

The  heir  apparent  to  the  crown  is  usually  made  Prince  of 
Wales  and  Earl  of  Chester,  by  special  creation  and  investiture ; 
8  Rep.  1.         but  being  the  king's  eldest  son,  he  is  by  inheritance  duke  of 
294^95  °*        Cornwall  without  any  new  creation. 

The  rest  of  the  royal  femily  may  be  considered  in  two 
different  lights  according  to  the  different  senses  in  which  the 
The  royal         term  is  used.   The  larger  sense  includes  all  those  who  are  by  any 
y*  possibility  inheritable  to  the  crown,  such  before  the  Revolution 

were  all  die  descendants  of  William  the  Conqueror.  Since  the 
Revolution  and  act  of  settlement,  it  means  the  protestant  issue 
of  the  Princess  Sophia,  now  comparatively  few  in  number. 
The  more  confined  sense  includes  only  those  who  are  in  a 
certain  degree  of  propinquity  to  the  reigning  prince,  but  after 
that  degree  is  past,  they  fall  into  the  rank  of  ordinary  subjects, 
and  are  seldom  considered  any  &rther  unless  called  to  the 
succession  on  failure  of  the  nearer  lines.  By  31  Hen.  8,  c.  10, 
no  person,  except  the  king's  children,  can  sit  at  the  side  of  the 
cloth  of  estate  in  the  parliament  chamber ;  and  certmn  great 
officers  therein  named  have  precedence  above  all  dukes,  except 
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the  king^s  son,  brother,  uncle,  nephew,  or  brothers,  or  sister's 

80Q.    When  these  d^rees  are  past,  peers  or  others  of  the 

blood  royal  are  entitled  to  no  place  or  precedence,  except  what 

belcHigs  to  them  by  their  personal  rank  or  dignity.     But  under 

the  description  of  die  king's  children,  his  grandsons  are  included.  ^  I<^t.  362. 

Bj  12  Greo.  3,  c.  11,  no  descendant  of  the  body  of  Greo.  2, 

(other  than  the  issue  of  princesses  married  into  foreign  fiunilies) 

can  marry  without  the  previous  consent  of  the  king.     Any 

marriage  contracted  without  such  consent  is  void.     But  such 

of  these  descendants  as  are   above  twenty-five  may,   after  a 

twelvemonth's  notice  given  to  the  king's  privy  council,  marry 

without  the   consent  of  the   crown,   unless  both  houses  of 

parliament  before  the  expiration  of  the  year,   declare  their 

disapprobation  thereof 


CHAPTER  V. 


OF    THE   COUNCILS  BELONGING   TO  THE  KING. 


The  four  councils  which  the  law  has  assigned  to  the  king  are ;  The  king's 
the  parliament,  the  peers  of  the  realm;  the  judges;  and  the  Col^Litt'.  no. 
privy  counciL     Privy  counsellors  are   made    by  the    king's  7  Rep.  34. 
nomination  without  either  patent  or  grant ;  and  on  taking  the   |2  Riep.  96. 
Deceasary  oaths,  they  become  privy  counsellors  during  the  life  i  inst.  no. 
rf  the  king,  who  chooses  them,  but  subject  to  removal  at  his  ^  J"**'  ^^' 
discretion.     Any  natural  bom  subject  of  England  is  capable  ,jn     ^ 
of  being  a  member  of  the  privy  coimcil,  taking  the  proper  council, 
oaths  for  security  of  the  government,  and  the  test  for  security 
of  the  church  (a). 

The  duties  of  the  privy  council  are  to  advise  the  king,  to  4  in,t.  54. 
inquire  into  all  offences  against  his  government,  and  to  commit 
the  offenders  to  custody,  in  order  to  take  their  trial  in  some  of 
the  courts  of  law.  But  their  jurisdiction  is  only  to  inquire,  and 
not  to  punish,  and  the  persons  so  committed  are  entitled  to 
their  habeas  carpus  by  16  Car.  2,  c.  10,  as  much  as  if  committed 
by  an  ordinary  justice  of  the  peace.  That  statute  abolished 
the  court  of  star  chamber  and  the  court  of  requests,  both  of 
which  consisted  of  privy  coimsellors ;  but  in  plantation  and 

(«)  By  9  Geo.  4,  c.  17,  and  2  Wm.  4,  c.  7,  a  declaration  was  substituted  in  lieu  of  the 
noimental  test. 
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admiralty  causes^  which  arise  out  of  the  jurisdictioii  of  the 
3  P.  Wms.  108.  kingdom ;  and  in  matters  of  lunacy  or  idiotcy^  although  involving 
questions  of  extensive  property^  the  privy  council  continues  to 
have  cogpizaiice,  being  the  court  of  appeal  in  such  cases^ 
When  a  question  arises  in  any  of  the  colonies  concerning  the 
extent  of  their  charters,  &c.,  the  king,  in  his  council,  exercises 
original  jurisdiction  therein ;  indeed,  fix)m  all  the  dominions  of 
the  crown,  excepting  Great  Britain  and  Ireland,  an  appeUaU 
jurisdiction  in  the  last  resort  is  vested  in  this  tribunal ;  which 
usually  exercises  its  judicial  authority  in  a  committee  of  the 
whole  privy  coimcil,  who  hear  the  allegations  and  proofi,  and 
make  their  report  to  the  king  by  whom  the  judgment  is  finally 
given  (6). 

The  dissolution  of  the  privy  council  depends  upon  the  king% 
pleasure,  and  he  may,  whenever  he  thinks  proper,  dischaige 
any  particular  member  or  the  whole  of  it,  and  appoint  anothiw. 
By  the  common  law  it  was  dissolved  ipso  facto,  by  the  king's 
demise.  But  by  6  Ann.  c.  7,  it  continues  for  six  months  after 
the  demise  of  the  crown,  unless  sooner  determined  by  the 
successor. 


CHAPTER  VL 

OF   THE   king's  DUTIES. 


The  king's  The  principal  duty  of  the  king  is  to  govern  his  people  accord- 
ing to  law.  The  power  of  kings  should  be  neither  fi^e  nor 
unlimited.  This  is  not  only  consonant  to  the  principles  of 
nature,  of  Uberty  of  reason,  and  of  society,  but  has  always  been 
esteemed  an  express  part  of  the  common  law  of  England,  even 
when  prerogative  was  at  the  highest  It  is  declared  by  12  & 
13  Wm.  3,  c.  2,  "  That  the  laws  of  England  are  the  birth- 
right of  the  people,  that  all  the  kings  and  queens  who  shall 

(6)  By  3  &  4  Wm.  4,  c.  41,  certain  persons  are  constituted  a  judicial  committee  of 
the  privy  council,  and  all  appeals  from  vice-admiralty  courts  or  any  other  court  in  the 
queen's  dominions,  or  elsewhere  abroad,  which  used  to  be  made  to  the  High  Court  of 
Admiralty,  or  to  the  lords  commisioners,  in  prize  cases,  must  now  be  made  to  the  queen 
in  council  and  not  to  the  said  Court  of  Admiralty,  or  to  such  commissioners.  All  appeals 
are  referred  to  such  committee  to  report  thereon,  and  the  queen  may  refer  any  other 
matters  to  the  committee  to  advise  upon ;  who  may  examine  witnesses  viv4  voce,  or 
receive  evidence  upon  written  depositions,  or  direct  an  issue  to  try  any  fact;  and  the 
committee  have  similar  powers  of  enforcing  their  judgments,  decrees,  and  orders  to  those 
now  exercised  by  the  Courts  at  Chancery  and  Queen's  Bench. 
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mend  the  throne  of  this  realm  ought  to  administer  the 
govemment  of  the  same  according  to  the  laws ;  and  that  all 
their  oflScers  and  ministers  ought  to  serve  them  according  to 
the  same:  and  all  the  laws  and  statutes  of  the  realm  for 
securing  the  established  religion,  and  the  rights  and  liberties 
of  the  people,  and  all  other  laws  and  statutes  of  the  same  are 
ratified  and  confirmed  accordingly."  The  king  is  bound  to 
eiecate  these  duties  by  the  terms  of  the  original  contract 
between  him  and  his  people  as  couched  in  the  coronation 
oidL  But  the  duty  of  protection  is  as  much  incimibent  upon 
die  sovereign  before  coronation  as  after,  in  the  same  manner 
18  allegiance  to  him  becomes  the  duty  of  the  subject  immediately 
OQ  the  descent  of  the  crown,  before  he  has  taken  the  oath  of 
aflegiance.  In  the  king's  part  of  the  contract  are  expressed 
all  die  duties  that  a  monarch  can  owe  to  his  people,  viz.  to 
gofvem  according  to  law ;  to  execute  judgment  in  mercy ;  and 
to  maintain  the  established  religion.  And  by  the  act  of  union, 
5  Ann.  c  8,  it  is  provided,  that  every  king  at  his  accession  shall 
take  and  subscribe  an  oath  to  preserve  the  protestant  religion 
and  {vesbyterian  church  government  in  Scotland,  and  at  his 
coronation  a  similar  oath  to  preserve  the  settlement  of  the 
chorch  of  England  and  Ireland 


CHAPTER  Vn. 


OF  THE  king's  PREBOQATIVE. 


Br  the  word  prerogative  is  understood  the  special  pre-eminence  Of  the  kiiig*i 

which  the  king  has  above  all  other  persons  and  put  of  the  P"^"«***^«- 

onfinaiy  course  of  the  common  law,  in  right  of  his  regal  dignity. 

IVerpgatives  are  either  direct  or  incidental.     The  direct  are 

nch  poeitiYe   substantial  parts  of  the  royal  character  and 

anthori^,  as  are  rooted  in  and  spring  from  the  king's  political 

penoQ,  considered  merely  by  itself,  without  reference  to  any 

other  extrinsic  circumstance ;  as  the  right  of  sending  ambas- 

flidon^  of  creating  peers,  and  of  making  war  or  peace.     But 

ndi  pieiogatives  as  are  incidental  bear  a  relation  to  something 

dae  dkdnct  from  the  king's  person,  and  are  exceptions  in  his 

favor  to  those  general  rules  which  are  established  for  the  rest 

of  the  c(»nmnnity;  such  as  that  no  rosts  shall  be  recovered 

against  him,  that  he  cannot  be  a  joint  tenant ;  and  that  his 

debt  shall  be  preferred  before  a  debt  of  any  of  his  subjects. 
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Of  the  royal 
dignity.  And 
see  24  Geo.  2, 
c.  14. 
5  Geo.  3,  c.  27. 


Finch,  L.  83. 


Finch,  L.255. 


Finch,  L.  82. 
Co.  Litt.  90. 


Finch.  L.  82. 
Co.  Litt.  43. 
2  Inst,  proem. 
3. 


Political  per- 
petuity ot  the 
king. 

Prerogative 
powers. 


These  substantive  or  direct  prerogatives  may  again  be 
divided  into  such  as  regard  the  royal  character^  the  royal 
authority y  and  the  royal  income. 

The  law  ascribes  to  the  king  the  attribute  of  sovereignty  or 
pre-eminence.  By  24  Hen.  8,  c.  12  &  25  Hen.  8,  c.  28,  the 
king  is  declared  to  be  supreme  head  of  the  realm  in  matters 
ecclesiastical  and  civil. 

No  suit  or  action  can  be  brought  agamst  him  in  civil  matters, 
because  no  court  can  have  jurisdiction  over  him.  All  juris- 
diction impUes  superiority  of  power :  authority  to  try  and 
to  redress,  but  in  the  case  of  the  king,  no  court  can  have  either 
the  one  or  the  other.  For  the  same  reason  the  person  of  the 
king  is  sacred  though  his  measures  be  tyrannical;  for  no 
jurisdiction  can  try  or  condemn  him.  If,  however,  any  penion 
has  in  point  of  property  a  just  demand  upon  him,  the  chancellor 
will,  upon  petition,  administer  right  as  a  matter  of  grace, 
though  not  upon  compulsion.  And  with  regard  to  personal 
wrongs,  as  the  king  cannot  misuse  his  power  without  the  ad-* 
vice  of  evil  counsellors,  or  ministers,  these  men  may  be  punished 
by  parliamentary  impeachments,  if  they  assist  the  crown  in 
contradiction  to  the  laws.  Yet,  the  supposition  of  law  is,  that 
neither  the  king  nor  parliament  collectively  taken  can  do  any 
wrong ;  since  in  such  cases  the  law  cannot  furnish  any  remedy. 
In  the  king  there  can  be  no  negligence,  or  laches  and,  there- 
fore,  no  delay  will  bar  his  right,  nullum  tempus  occurrit  regi^  has 
been  a  standing  maxim.  In  the  king  there  can  be  no  stain  ox 
corruption  of  blood ;  for  if  the  heir  to  the  crown  were  attainted 
of  treason  or  felony,  and  afterwards  the  crown  should  descend 
to  him,  this  would  purge  the  attainder  ipso  facto.  Nor  can  the 
king  in  judgment  of  law  as  king,  ever  be  a  minor ;  his  grants, 
and  assents  to  acts  of  parliament  are  good,  though  he  has  not 
attained  twenty-one. 

The  law  ascribes  to  the  king  in  his  political  capaci^  an 
absolute  perpetuity:  immediately  upon  the  decease  of  the 
reigning  prince,  the  imperial  dignity,  by  act  of  law  is  vested  at 
once  in  his  heir,  who  is  eo  instanti  king.  In  the  exertion  oi 
lawful  prerogative,  according  to  the  forms  of  the  constitution, 
the  king  is  absolute,  there  is  no  legal  authority  that  can  either 
delay  or  resist  him.  He  may  reject  bills,  make  treaties,  coin 
money,  create  peers,  pardon  offences  as  he  pleases:  unless 
where  the  constitution  has  expressly,  or  by  evident  consequence, 
laid  down  some  exception  or  boundary.  But  if  such  prerogative 
be  exerted  in  an  unconstitutional  manner,  and  the  consequence 
of  that  exertion  be  the  grievance  or  dishonour  of  the  kingdom, 
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parliament  may  call  the  advisers  of  the  crown  to  a  just  and 
severe  account 

The  kingy  as  the  delegate  or  representative  of  his  people.  Power  to  vp- 

has  the  sole  power  of  sending  and  receiving  ambassadors.     It  £^Jg^ 

B  also  his  prerogative  to  make  treaties,  leagues,  and  alliances  To  make 

with  foreign  states  and  princes.      The   kimr  has  the   sole  E^**®?- 

.  ^   -       I  .  ^    J  T    ^T  1  To  make  war 

prerogative  of  making  war  and  peace.     In  order  to  make  war,  and  peace. 

it  is  necessaiy  that  it  be  publicly  and  duly  proclaimed.     But  as 

the  delay  of  making  war  may  sometimes  be   detrimental  to 

individuals  who  have  suffered  by  depredations  from  foreign 

potentates,  it  is  provided  by  4  Hen.  6,  c.  7,  that  if  any  subjects  of 

the  leahn  are  oppressed  in  time  of  truce  by  any  foreigners,  letters  Letten  of 

of  marque  and  reprisal  may  be  granted  to  those  aggrieved.         »a«^«e. 

Passports  or  licenses  from  the  king's  ambassadors  for  safe 
conduct  abroad,  are  also  granted  on  application  in  time  of  peace. 

Hie  rights  and  privileges  of  ambassadors  are  determined  by  The  rights  of 
Ae  law  of  nature  and  nations,  and  not  by  any  municipal  ^        ^^"* 
constitutions.     It  has    been    much    disputed  whether    this  Puff.  1^8*0.9, 
exemption  of  ambassadors    extends  to  all  crimes    as    well  "j'^if"^^^* 
natural  as  positive.     With  us  it  has  been  held,  that  if  an  175. 
ambassador  commits  any  offence  against  the  law  of  nature,  he 
dull  lose  his  privilege.     The  general  practice  however,  of  this  4  Inst.  153. 
ooontry,  as  well  as  of  the  rest  of  Europe,  seems  now  to  pursue 
the  sentiments  of  Grotius,  that  the  security  of  ambassadors  is  De  jure  B.  and 
of  more  importance  than  the  pimishment  of  a  particular  crime.     '     '  '  ' 
h  respect  to  civil  suits,  all  the  foreign  jurists  agree  that  neither 
an  ambassador  nor  any  of  his  train  or  comites  can  be  prosecuted 
fcr  any  debt  or  contract  in  the  courts  of  that  kingdom  wherein 
he  is  sent  to  reside. 

In  domestic  affairs,  the  king  has  the  prerogative  of  rejecting  The  king's 
aich  provisions  in  parliament  as   he  judges  improper  to  be  domMHc'^"* 
passed.     He  is  not  bound  by  any  act  of  parliament,  unless  he  affairs, 
be  named  therein,  except  where  such  act  is  expressly  made  for 
the  preservation  of  public  rights  and  the  suppression  of  public 
wrongs,  and  does  not  interfere  with  the  established  rights  of 
die  crown.     But  he  may  take  the  benefit  of  any  act,  though 
he  be  not  specially  named. 

Tlie  king  is  the  generalissimo,  or  the  first  in  military  com-  Power  of  rais- 
mand,  and  has  the  sole  power  of  raising  and  regulating  fleets  a^^™**^'  ^^ 
and  annies.  He  has  also  the  prerogative  of  appointing  ports 
and  havensy  as  declared  by  1  Eliz.  c.  11,  and  13  &  14  Car.  2, 
&  11,  8.  14.  The  erection  of  beacons,  lighthouses  and  sea 
vaaASf  is  also  a  branch  of  the  royal  prerogative,  but  which  is 
QsoaDy  vested  by  letters  patent  in  the  lord  high  admiral.     By 
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8  Eliz.  c.  13,  &  omilar  power  is  given  to  the  corporation  of  the 

Trinity  House  (a).     To  this  branch  of  the  prerogative  may  also 

be  referred  the  power  vested  in  the  crown  by  12  Car.  2,  c.  4, 

and  29  Geo.  2,  c.  16,  of  prohibiting  the  exportation  of  arms  or 

ammunition,  and  the  right  of  confining  the  subject  to  stay 

within  the  reahn  or  of  recalling  him  when  abroad. 

Asthefountim      The  king  is  the  fountain  of  justice,  and  general  conservator 

of  the  peace  of  the  kingdom;  not  the  author  or  original,  but 

the  distributor  of  justice,  the  steward  of  the  public  to  dispense 

Bract  1, 3.      ^^  ^  whom  it  is  due.     He  is  not  the  spring,  but  the  reservoir, 

Tr.  1,  c.  9.       from  whence  right  and  equity  are  conducted,  by  a  thousand 

channels,  to  every  individual     He  alone  has  the  ri^t  of 

erecting  courts  of  judicature,  all  jurisdictions  of  courts  are  either 

mediately  or  immediately  derived    fix)m    the    crown,  their 

proceedings  run  in  the  king's  name,  they  pass  imder  his  seal, 

and  are  executed  by  his  officers  the  judges. 

The  king  the        In  criminal  proceedings  or  prosecutions  for  offences  the  king 

ootor?  '^'"^*     ^  ^^  public  prosecutor.     All  oiSences  are  either  against  the 

king^s  peace  or  his  crown  and  dignity,  and  are  so  laid  in  the 

indictment,  for  though  in  their  consequences  they  generally 

seem  (except  in  the  case  of  treason  and  a  very  few  others)  to 

be  rather  oiSences  agdnst  the  kingdom  than  the  king,  yet  as 

the  public,  which  is  an  invisible  body,  has  delegated  all  its 

power  and  rights  with  regard  to  the  execution  of  the  laws  to 

one  visible  magistrate,  all  affironts  to  that  power  and  breaches 

of  those  rights  are  immediately  oiSences  against  him  to  whcHn 

they  are  so  delegated ;  he  is,  dierefore,  the  proper  person  to 

prosecute  for  all  public  offences  and  breaches  of  the  peace, 

being  the  person  injured  in  the  eye  of  the  law,  and  hence 

arises  another  branch  of  the  prerogative,  that  of  pardoning 

offences,  for  it  is  reasonable  that  he  only  who  is  injured  should 

have  the  power  of  forgiving. 

The  legal  A  consequence  of  this  prerogative  is  the  legal  ubiquity  of 

ubiquHy  of  the  ^^  y^ .  ^j^^^  '^  ^^  ^y^  ^£  ^^  jj^^^  jg  ^IwAjs  present  in 

Fortesq.  c.  8.  all  his  courts,  ready  to  undertake  prosecutions  or  pronounce 
2  iMt.  186.       judgment  for  the  benefit  and  protection  of  the  subject,  and 

fix)m  this  ubiquity  it  follows  that  the  king  can  never  be  non- 
Co.  litt.  139.     suit,  for  a  nonsuit  is  the  desertion-  of  the  suit  or  action  by  the 

non-appearance  of  the  plaintiff  in  court;  for  the  same  reason 


(a)  By  6  &  7  Wm.  4,  c.  79»  all  lighthouses  upon  the  coasts  of  England,  and  other  places 
adjoining  or  near  thereto,  and  the  tolls  payable  in  respect  thereof,  were  vested  in  the 
master,  wardens,  and  assistants  of  the  corporation  of  the  Trinity  House,  and  the  light- 
houses upon  the  coasts  of  Scotland  and  Ireland  were  placed  under  their  supervision. 
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tbo,  in  the  fiiniis  of  legal  proceedings^  the  king  is  not  said  to 

appear  by  his  attorney  as  other  men  do^  being  in  contem-  ^ch,  L.  si. 

{dadon  of  law  always  present 

ITie  prerogative  of  issuing  proclamations  is  vested  in  the  Prockmatioiis. 
long  alone,  and  these  are  binding  upon  the  subject,  where 
they  do  not  either  contradict  the  old  laws  or  tend  to  establish 
new  onest,  but  only  enforce  the  execution  of  such  laws  as  4Blod.i77,i79. 
are  already  in  being. 

TTie  king  is  the  foimtain  of  honor,  of  office,  and  of  privi-  The  king  tke 
lege,  having  the  sole  power  of  conferring  dignities  and  honors,  hc^ur.  ^ 
All  degrees  of  nobility,  of  knighthood,  and  other  titles,  are 
received  by  immediate  grant  from  the  crown,  either  expressed 
m  writing  by  writs  or  letters  patent,  as  in  the  creation  of  peers 
and  baronets,  or  by  corporal  investiture,  as  in  the  creation  of  a 
ample  knight     The  king  has  also  the  prerogative  of  erecting 
and  disposing  of  offices.     All  honors  in   their  original  had 
duties  or  offices  annexed  to  them ;  an  earl  conies  was  the  con- 
servator or  governor  of  a  county,  and  a  knight  miles  was  bound 
to  attend  the  king  in  his  wars.     The  king  may  create  new 
offices  as  well  as  new  titles,  but  he  cannot  create  new  offices 
widi  new  fiees  annexed  to  them,  nor  annex  new  fees  to  old 
offices.     He  may  also  grant  place  or  precedence  to  any  of  his  2  Inst.  533. 
aobjects,  convert  aliens  to  denizens,  and  erect  corporations. 

The  king  is  the  arbiter  of  domestic  commerce,  and  has  the  And  the  arbi. 
prerogative  of  establishing  public  markets  and  fairs,  with  their  ^^  ^^  domettic 
tolfa^  and  of  regulating  weights  and  measures,  the  standard  of  2  Intt  220. 
which  was  originally  kept  at  Winchester,   and  of  coining  2  imt.  557. 
money. 

Tlie  king  is  by  the  laws  of  England  the  head  and  supreme  The  king  the 
governor  of  the  national  church,  and  in  virtue  of  this  au-  church, 
diori^  he  convenes,  prorogues,  restrains,  regulates,  and  dis- 
solves all  ecclesiastical  synods  or  conventions. 
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revenue. 


The  kii^s  fiscal  prerogatives  are  vested  in  him  for  the  sup-  Of  theking*i 
port  of  bis  dignity  and  power,  being  a  portion  which  each 
nigect  contributes  of  his  propertjr  for  the  security  of  the  re- 
iBiinder.     Tliis  revenue  is  either  ordinary  or  extraordinary. 
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Ordinary  and 
cxtraormnary. 
The  ordinary 
revenue. 

17Edw.2, 

c.  14. 

F.  N.  B.  32. 


2  Inst.  64. 


Queen  Anne*8 
Bounty. 

5  Ann.  c.  24. 

6  Ann.  c.  27. 

1  Geo.  I.  0.10. 
3  Geo.  I,c.l0. 


Fines,  &c. 


Royal  fidi. 
Plowd.  315. 

Shipwrecks. 


Plowd.  166. 


OF   THE   RING  S  REVENUE. 

The  king*s  ordinary  revenue  is  such  as  has  subsisted  imme- 
morially,  or  has  been  granted  by  parliament  in  exchange  for 
the  same.  The  custody  of  the  temporaUties  of  bishops,  or  the 
lay  revenues  arising  firom  archbishops'  and  bishops'  sees  during 
vacancy,  are  the  rights  of  the  king,  who,  as  head  of  the  church, 
is  considered  the  founder ;  but  this  revenue  is  now  merely 
nominal,  as  new  bishops  when  consecrated  receive  the  tem- 
poralities of  their  sees  entire  and  untouched.  The  king  is  also 
entitled  to  all  the  tithes  arising  from  extra  parochial  places, 
but  which  are  held  under  an  implied  trust,  to  distribute 
them  for  the  good  of  the  clergy  in  general  Another  branch 
of  revenue  consists  in  the  first  fruits  and  tenths  of  all  spi- 
ritual preferments  in  the  kingdom.  But  by  2  Ann.  c  11,  aU 
the  revenue  of  first  fruits  and  tenths  is  vested  in  trustees,  to 
form  a  perpetual  frmd  for  the  augmentation  of  poor  lividgs, 
called  queen  Anne's  bounty,  which  is  regulated  by  subsequent 
statutes  (a). 

The  demesne  lands  of  the  crown,  which  afforded  a  further 
revenue,  have  been  almost  entirely  granted  away  to  private 
subjects. 

The  profits  arising  from  the  king's  ordinaiy  courts  of  justice 
consisting  of  fines,  forfeitures  upon  recognizances,  and  amerce- 
ments, form  another  branch  of  the  royal  revenue,  but  these 
have  been  almost  all  granted  out  to  private  persons,  or  appro- 
priated to  certain  uses. 

A  further  branch  of  revenue  is  the  right  to  royal  fish,  which 
are  whale  and  sturgeon. 

Another  is  that  of  shipwrecks.  By  3  Edw.  1,  c.  4,  the 
sheriff  of  the  county  is  to  keep  the  goods  thrown  on  the  land 
a  year  and  a  day,  that  if  any  man  can  prove  a  property  in 
them,  either  in  his  own  right,  or  by  right  of  representation, 
they  shall  be  restored  to  him.  If  no  such  property  be  proved, 
they  shall  belong  to  the  king.  If  the  goods  are  of  a  perish- 
able nature,  the  sheriff  may  sell  them,  and  the  money  is  liable 
in  their  stead.  By  27  Edw.  3,  c.  13,  if  any  ship  be  lost  on 
the  shore,  and  the  goods  come  to  land,  they  shall  be  pre- 
sently deUvered  to  the  merchants,  paying  only  a  reasonable 


(a)  By  1  &  2  Vict.  c.  20,  for  the  consolidation  of  the  offices  of  first  fruits,  tenths, 
and  queen  Anne's  bounty,  certain  offices  attached  thereto  were  abolished,  and  alterations 
made  in  the  mode  of  collection.  The  bishop  of  Ripon  was  constituted  governor,  and 
it  was  provided,  that  an  account  of  all  receipts  and  disbursements  should  be  annually 
laid  before  parliament 
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reward  to  those  that  saved  and  preserved  them,  which  is 
called  salvage.  By  12  Ann.  st  2,  c.  18,  and  4  Geo.  1,  c  12, 
aD  head  officera  and  others  near  the  sea  shall,  upon  applicar 
tioD,  summon  as  many  hands  as  are  necessary,  and  send  them 
to  die  reUef  of  any  ship  in  distress,  on  forfeiture  of  100^,  and 
in  case  of  assistance  given,  salvage  shall  be  paid  by  the 
owners  (i).  All  persons  that  secrete  any  goods  shall  forfeit 
their  treble  value ;  and  it  is  felony  to  do  any  act  whereby  a 
riiip  is  lost  or  destroyed.  By  26  Geo.  2,  c  19,  plundering 
any  vessel,  either  in  distress  or  wrecked,  and  whether  any 
Ihring  creature  be  on  board  or  not,  or  preventing  the  escape 
of  any  person  that  endeavours  to  save  his  Ufe,  or  puttmg  out 
fiJae  h^ts  in  order  to  bring  any  vessel  into  danger,  are  de- 
dared  to  be  capital  felonies,  and  pilfering  any  goods  cast 
adioce  is  declared  to  be  larceny. 

Hie  right  of  mines  has  its  original  fix)m  the  king's  preroga-  ]£nes. 
dve  of  coinage  in  order  to  supply  him  with  materials.  The 
nunefl^  which  are  properly  royal,  and  to  which  the  king  is 
entitled  when  found,  are  only  those  of  silver  and  gold.  By 
1  W.  &  M.  sess.  1,  c.  30,  and  5  W.  &  M.  c.  6,  the  king  is 
entitled  to  all  gold  and  silver  which  may  be  extracted  from  any 
minefl^  payhog  for  the  same  a  price  stated  in  the  act 

The  revenue  of  treasure  trove  (derived  from  the  French  Treagure. 
word  trtmvery  to  find)  is  where  any  money  or  coin,  gold,  silver, 
plate,  or  buUion,  is  found  hidden  in  the  earth,  or  other  private 
place,  the  owner  thereof  being  unknown,  when  it  belongs  to  the 

ling^  but  if  it  be  found  in  the  sea,  or  upon  the  earth,  it  be-  Britt.  c.  17. 

longs  to  the  finder,  if  no  ovmer  appears.  ■^"**^^  ^  ^'^'^' 

Waifi  are  goods  stolen  and  waived,  or  thrown  away  by  the  Waifs. 

thief  in  his  flight     These  are  given  to  the  king  by  the  law. 

But  if  the  party  robbed  uses  diligence  to  foUow  and  apprehend 

Ae  thie^  or  to  convict  him  afterwards,  or  to  procure  evidence 

to  convict  him,  he  ^all  have  his  goods  again«     Waived  goods  Finch,  L.  212. 

do  not  belong  to  the  king  until  seized  by  somebody  for  his 


and  the  goods  of  a  foreign  merchant,  though  stolen  and  ^^;,p^*  *  ^ 
thrown  away  in  flight,  cannot  be  waifi.  i,  3,  Bolstr.  19. 


(&)  By  1  &  2  Geo.  4,  c.  76,  s.  7,  if  the  salvors  and  owners  cannot  agree  respecting 
dM  amonnt  of  salvage,  or  the  value,  the  matter  in  difference  is  to  he  determined  by 
ikree  juaticea  residing  near  the  place,  and  if  they  cannot  agree,  they  may  nominate  any 
Aiid  pcraon  conversant  in  maritime  affairs,  who  shall  ascertain  the  amount  of  salvage 
«r  vahie  within  forty-eight  hours,  and  such  justices  and  third  person  have  power  to 
caaine  the  parties  and  their  witnesses  upon  oath. 
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Estrays.  Efltrajs  are  such  aaimals  as  are  found  wandering  in  any 

manor  without  owner,  when  the  law  gives  them  to  the  king  as 
the  lord  paramount  of  the  soil,  but  they  now  usually  belong  to 
the  lord  of  the  manor  by  grant  firom  the  crown. 

The  king  has  the  revenues  of  royal  fish,  shipwrecks,  trea- 
sure trove,  waifi,  and  estrays,  as  well  for  the  reasons  before 
named,  as  because  they  are  bona  vacantiih  or  goods  in  which 
no  one  else  can  claim  a  property. 

Forfeitures.  A  fiuther  branch  of  the  king's  ordinary  revenue  consists  in 

forfeitures  of  lands  and  goods  for  ofiences  (c).  Another  species 
of  forfeiture  arises  fix)m  the  misfortune  rather  than  the  crime 

Deodands.  of  the  owner,  and  is  called  a  deodanJU  By  this  is  meant  what- 
ever personal  chattel  is  the  immediate  occasion  of  the  death  of 
any  reasonable  creature,  which  is  forfeited  to  the  king,  to  be 

Fleta,i,i,c.?5.  distributed  in  alms.     No  deodand  is  due  where  an  infimt 

under  the  age  of  discretion  is  killed  by  a  fidl  from  a  cart  or 

3  Inst  57.         horse,  or  the  like,  not  being  in  motion.     If  an  adult  fells  finom 

Bract.  1,3,  (^5.  thence  and  is  killed,  the  thing  is  forfeited.  But  if  any  animal 
of  his  own  motion  kill  an  infimt,  or  an  adult,  or  if  a  cart  run 
over  him,  they  shall  be  forfeited  as  deodands.  It  matters  not 
whether  the  owner  were  concerned  in  the  killing  or  not  In 
all  indictments  for  homicide,  the  instrument  of  death,  and  the 
value,  are  presented  and  found  by  the  grand  jury  (as  that  the 
stroke  was  given  by  a  certain  penknife,  value  sixpence) ;  that 
the  king  or  his  grantee  may  claim  the  deodand ;  for  it  is  no 
deodand  unless  it  be  presented  as  such  by  a  jury  of  twelve 

3  Inst.  67.        men.     Deodands  and  forfeitures  in  general,  as  well  as  wredo^ 

treasure  trove,  royal  fish,  mines,  waifi,  and  estrays,  have  been 
mostly  granted  out  to  lords  of  manors  or  other  Uberties(cr). 

Eicheau.  Another  branch  of  this  revenue  arises  from  escheats  of  lands 

which  happen  upon  the  defect  of  heirs  to  succeed  to  the  in- 
heritance, when  they  in  general  revert  to  the  king,  who  is  in 
the  eye  of  the  law  the  original  proprietor  of  all  the  lands  in  the 
kingdom  (&). 

Idiots.  The  last  branch  of  the  king's  ordinary  revenue  arises  finran 

the  custody  of  idiots.  An  idiot  is  one  that  has  no  under- 
standing froxa  his  nativity,  and  therefore  by  law  the  custody 
of  him  and  his  lands  belongs  to  the  king  as  the  general  con- 
servator of  his  people,    in   order  to  prevent  the  idiot  fix>m 

(e)  See  post,  book  2,  cap.  IS,  and  book  4,  cap.  29. 

(4)  By  3  &  4  Wm.  4,  c.  99>  the  more  speedy  return  of  deodands  is  provided  for. 

(e)  See  post,  book  2,  cap.  15. 
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fttdog  Hi  etiaie^  and  redudiig  himself  and  his  heirs  to 
poverty  and  distress. 

A  lunatic,  or  non  compos  mentis^  is  one  who  has  had  under-  Lunatics. 
Mmdingy  but  by  disease,  grie^  or  other  accident,  has  lost  the  £dw.  2, 20! 
IK  of  his  reason,  yet  has  lucid  intervals.     By  17  £dw.  2, 
1 10,  the  king  shall  provide  for  the  custody  and  sustentation 
[    of  lunatics,  and  preserve  their  lands  and  the  profits  of  them 
far  their  use  when  they  come  to  their  right  mind,  and  the 
bsg  shall  take  nothing  to  his  own  use ;  and  if  the  parties  die 
JDflicfa  estate,  the  residue  shall  go  to  their  executors  or  admi- 
akntora.     The  legislature,  to  prevent  the  abuses  incident  to  14  Geo.  a,  c. 
die  private  custody  of  lunatics,  has  interposed  its  authority  by  19  Geo.  3,  c 
cntain  statutes  for  regulating  private  madhouses  (/).     The  i^* 
nethod  of  proving  a  person  non  compos  is  very  similar  to 
diit  of  proving  him  an  idiot     The  lord  chancellor,  to  whom, 
ij  Epedal  authori^  finom  the  king,  the  custody  of  idiots  and 
lauticB  is  entrusted,  upon  petition  or  information,  grants  a  3P.Wmg.i08. 
cunmisKion  in  the  nature  of  the  writ  <Ie  lunatico  inquirendo,  to 
bquiie  into  the  party's  state  of  mind ;  and  if  he  be  found  non 
empoiy  he  usually  conunits  the  care  of  his  person,  with  a  suit- 
ihle  allowance  for  his  maintenance,  to  the  next  of  kin,  or 
aoMe  friend,  who  is  then  called  his  committee.     To  prevent  Ibid.  esa. 
misler  practices,  the  heir  is  seldom  permitted  to  be  the  com- 
mittee of  the  person,  because  it  is  his  interest  that  the  party 
flhoold  die ;  but  he  is  generally  made  the  manager  or  committee 
of  the  estate,  which  it  his  interest  to  keep  in  good  condition, 
icooantable,  however,  to  the  court  of  chancery  and  to  the 
mm  compos  himself  if  he  recovers,  or  otherwise  to  his  adminis- 
trators (^). 
Fortunately  for  the  liberty  of  the  subject,  the   hereditary 


if)  And  by  2  &  3  Wm.  4,  c.  107,  regulating  the  care  and  treatment  of  insane  persons. 
And  by  the  act  3  &  4  Wm.  4,  c.  36,  "  to  diminish  the  inconvenience  and  expense  of 
commissions  in  the  nature  of  writs  de  lunatico  inquirendo,  and  to  provide  for  the  better 
cut  and  treatment  of  idiots,  lunatics,  and  persons  of  unsound  mind,  under  which,  to 
isft  expense,  a  commission  may  be  directed  to  one  commissioner  only,  if  necessary." 

(f )  As  to  the  proof  of  insanity,  the  imputation  being  contrary  to  the  presumption  of 
adequate  intellect,  the  defect  should  be  established  by  positive  evidence,  and  not  by 
BKre  probable  or  conjectural  proof ;  Co,  Lit,  246,  b.  note  1.  As  to  idiotcy,  or  congenital 
Vint  of  intellect,  the  result  of  the  modern  case  of  Bagster  v.  Newton  establishes,  that  in 
^pestions  of  this  nature  all  the  circumstances  of  age,  society,  education,  and  conduct,  are 
to  be  proved  and  taken  into  consideration  by  the  jury,  who,  if  they  think  the  party 
incompetent  to  manage  his  own  affairs,  will,  as  in  that  case,  in  general  find  him  to  have 
been  of  iHiiDimi/ mt'iid. — Chitiy's  Medical  Jurisprudence,  353. 
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The  malt  tax. 


landed  revenue  before  mentioned  by  a  series  of  improvident 
management  is  sunk  almost  to  nothing,  and  the  casual  pfofitB 
arising  from  the  other  branches  of  the  census  regalis  are  almost 
all  of  them  alienated  from  the  crown,  in  order  to  supply  the 
deficiencies,  of  which  we  are  now  obliged  to  have  recourse  to 
new  methods  of  raising  money  unknown  to  our  early  anceston^ 
which  methods  constitute  the  king's  extraordinary  revenue. 

These  extraordinary  grants  are  called  by  the  synonymoos 
names  of  aids^  subsidies  and  supplies,  and  are  granted  by  the 
commons  in  parliament,  who,  when  they  have  voted  a  supply, 
resolve  themselves  into  a  committee  of  ways  and  means,  to 
consider  the  ways  and  means  of  raising  it  In  this  committee, 
every  member  (though  it  is  considered  the  peculiar  province 
of  the  chancellor  of  ^e  exchequer)  may  propose  such  scheme 
of  taxation  as  he  thinks  best  for  the  public 

The  taxes  are  either  annual  or  perpetual  The  annual 
taxes  are  those  upon  land  and  malt  The  land-tax  superseded 
tenths  and  fifteenths,  which  were  temporary  aids  issuing  out  of 
personal  property  and  all  the  former  methods  of  rating  either 
property  or  persons.  The  other  ancient  levies  were  in  the 
nature  of  a  modem  land-tax,  for  we  may  trace  up  the 
of  that  charge  as  high  as  the  introduction  of  our 
tenures;  when  tenants  of  knight's  fees  finding  personal  attend- 
ance on  the  king  in  his  army  burthensome,  compounded  for  it 
by  a  pecuniary  satis&ction,  and  which  at  last  came  to  be 
levied  by  assessments  under  the  name  of  scutages.  Of  Ae 
same  nature  with  scutages  upon  knight's  fees  were  the  assess- 
ments of  hydage  upon  lands,  and  of  taUiage  upon  cities  and 
burghs.  But  they  all  fell  into  disuse  upon  the  introduction  of 
sub^dies.  These  were  a  tax,  not  immediately  imposed  upon 
property,  but  upon  persons  in  respect  of  their  reputed  estates. 
After  the  Restoration,  the  ancient  method  of  granting  subsidies 
fell  into  disuse,  but  occasional  assessments  were  granted  as  Ae 
national  emergencies  required*  These  assessments,  the  subddies 
which  preceded  them,  and  the  more  ancient  scutage,hydage,aDd 
taUiage,  were  in  &ct  a  land-tax,  and  the  assessments  mite 
sometimes  called  sa  In  1692,  a  new  assessment  was  made 
throughout  the  kingdom,  according  to  which,  fix>m  1693,  the 
land-tax  has  continued  an  annual  charge  upon  the  subject 
The  method  of  raising  it  is  by  chaiging  a  particular  sum  upon 
each  county,  which  is  assessed  and  raised  upon  individuals  by 
commissioners  appointed  in  the  act 

The  malt  tax  is  a  sum  granted  annually  by  parliament  since 
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1691,  and  raised,  under  the  managcmeut  of  the  commissioners 
of  excise,  by  a  duty  on  malt  and  on  cider  and  perry. 

Tie  perpetual  taxes  are  the  customs,  the  excise  duty,  the  Perpetual 
post-office  duty,  the  duties  on  stamps,   houses  (A)  and  win-  ^^^ 
dowi^  male  servants,  licenses  to  hackney  coaches,  and  offices 
and  pensions. 

The  customs  consist  of  duties  or  subsidies,  paid  by  mer-  The  customs, 
chants,  at  the  quays,  upon  all  imported  as  well  as  exported 
oommodities,  by  authority  of  parliament;  unless,  when  for 
ptrticular  national  reasons,  certain  rewards,  bounties,  or  draw- 
backs, are  allowed  for  certain  exports  or  imports.  Those  of 
tonnage  and  poundage  were  at  first  granted  only  for  a  stated 
term  of  years,  for  the  defence  of  the  reahn  and  the  keeping  and 
nt^uard  of  the  seas;  but  by  9  Ann.  c.  6;  I  Geo.  1,  c  12, 
and3  Gea  1,  c  7,  they  were  made  perpetual,  and  mortgaged  for 
die  debt  of  the  public  (t). 

The  excise  duty  is  an  inland  imposition  paid  upon  the  con-  p>e  «»cise 
aaoptioQ  of  the  commodity  or  upon   the  retail  sale.     Its 


establishment  was  in  1643,  and  in  the  twelfth  year  of 

Chaiies  2,  some  part  of  it  was  given  to  the  crown  by  way  of 

purchase  for  the  feodal  tenures  and  other  oppressive  parts  of 

die  hereditary  revenue,  such  as  purveyance  and  pre-emption. 

Bnoidks   and    other   spirits   are    excised   at  the  distillery; 

{Minted  silks  and  linens  at  the  printers;  starch  and  hair  powder 

It  the  makers ;  gold  and  silver  wire  at  the  wire  drawers;  plate 

in  the  hands  of  the  vendor,  who  pays  yearly  for  a  license  to 

idlit;  lands  and  goods  sold  by  auction,  for  which  a  pound 

ate  is  payable  by  the  auctioneer,  who  is  also  charged  with  an 

nyraal  du^  for  his  license;  and  coaches  and  other  wheel 

canij^^es,  for  which  the  occupier  is  excised ;  coffee  and  tea, 

rfM?r^>M^  and  cocoa  paste,  for  which  the  duty  is  p^d  by  the 

ftCailer ;  sweet  wines,  paper  and  pasteboard  when  made,  and 

igttn  if  stained  or  printed ;  malt  as  before  mentioned ;  vinegars, 

nd  the  manu&cture  of  glass ;  for  all  which  the  duty  is  paid  by 

die  manu&cturer ;  hops,  for  which  the  grower  is  answerable  ; 

candles  and  soap,  which  are  paid  for  at  the  makers;   malt 

fiquon  brewed  for  sale,  which  arc  excised  at  the  brewery;  cider 

wad  peny  at  the  vendors,  and  leather  and  skins  at  the  tanners. 

The  post-office,  or  duty  for  the  carriage  of  letters,  com-  "^e  post 
menced  in  1643,  and  in  1657  a  regular  post  office  was  erected  by 


W  Bf  4  &  5  Wm.  4,  c.  19,  the  duties  on  dwelling-houses  were  repealed, 
(i)  See  3  &  4  Wm.  4,  c.  52,  "  An  Act  for  the  General  Regulation  of  the  Customs. 
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Cromwell  upon  nearly  the  same  model  as  has  been  ever  since 
adopted.  After  the  Restoration,  a  similar  ofiice  was  established 
by  12  Car.  2,  c.  35  («> 

The  stamp  duties  (k)  arc  a  tax  imposed  upon  all  parchment 
and  paper  whereon  any  legal  proceedings  or  private  instru- 
ments are  written ;  and  upon  licenses  for  retailing  wines  and 
letting  horses  to  hire(/),  on  cards  and  dice,  and  on  news- 
papers, advertisements,  and  apprentice  fees,  if  50L  or  upwards. 

The  duty  upon  houses  and  windows  is  laid  upon  all  houses 
(except  cottages)  by  7  Wm.  3,  c.  18  (m),  and  a  tax  upon  all 
windows  exceccing  nine  in  one  house,  since  extended  to  all 
windows  exceeding  six. 

The  duty  upon  male  servants  was  imposed  by  17  Grea  3, 
c.  39,  and  19  Geo.  3,  c.  59,  and  is,  with  the  two  preceding  duties, 
under  the  management  of  the  commissioners  of  the  land  and 
window  tax. 

The  revenue  arising  from  the  duty  imposed  on  licenses  to 
hackney  coaches  in  London  and  the  parts  adjacent  is  governed 
by  commissioners  of  its  own  (n) 

The  duty  upon  offices  and  pensions  consists  in  an  annual 
payment  of  1*.  in  the  pound  imposed  on  all  pensions  payable 
by  the  crown,  exceeding  lOOl.  a-year,  by  31  Geo.  2,  c.  22,  and 
which  is  under  the  direction  of  the  commissioners  of  the  land 
tax. 

After  the  Revolution,  when  our  connexions  with  Europe 
introduced  a  new  system  of  foreign  politics,  and  the  expenses 
of  the  kingdom,  by  continental  wars,  increased  to  an  unusual 
degree,  it  became  the  policy  of  the  nation  to  borrow  largely 


(t)  The  act  of  7  Wm.  4  and  1  Vict.  c.  34,  regulates  the  sending  and  receiving  of 
letters  and  packets  hy  the  post,  free  from  the  duty  of  postage,  hy  members  of  parlia- 
ment, and  certain  officers  therein  mentioned,  from  class  1  to  class  10.  But  see  now  the 
late  act,  2  &  3  Vict.  c.  52,  for  the  further  regulation  of  the  duties  on  postage,  until  5th 
•October,  1840,  and  for  authorising  the  estabUshment  of  a  general  and  uniform  postage, 
at  a  reduced  rate,  under  the  regulation  of  the  commissioners  of  the  treasury. 

(k)  By  5  Geo.  4,  c.  41,  certain  duties  on  law  proceedings  in  the  courts  in  Great 
Britain  and  Ireland  were  repealed. 

(/)  By  6  &  7  Wm.  4,  c.  45,  the  collection  and  management  of  the  duties  on  hones 
let  for  hire,  and  on  Ucenses  relating  thereto,  were  transferred  from  the  commissioners 
of  stamps  and  taxes  to  the  commissioners  of  excise. 

(m)  The  duties  on  dwelling-houses  were  repealed  by  4  &  5  Wm.  4,  c.  19. 

(n)  Now,  by  the  commissioners  of  stamps ;  see  1  &  2  Wm.  4,  c.  22.  And  see  1  &  2^ 
Vict.  c.  79»  for  the  better  regulation  of  hackney  carriages,  and  of  metropolitan  stage 
carriages,  and  of  waggons,  carts,  and  drays,  used  in  and  near  the  metropolis,  and  of 
the  drirers  and  attendants  thereof. 
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for  the  current  service  of  the  state,  and  to  lay  no  more  taxes 

upon  the  subject  than  sufficed  to  pay  the  interest  of  the  sums 

borrowed :  by  this  means,  converting  tlie  principal  debt  into  a 

new  species  of  property,  transferrable  fix)m  one  man  to  another 

at  any  time  and  in  any  quantity.     This  laid  the  foundation  of 

what  is  called  the  national  debt,  to  pay  the  interest  of  which, 

widi  certain  annuities,  and  the  chai^gcs  of  management,  the 

extraordinary   revenues   enumerated,   are   in   the   first  place 

mortgaged  and  made  perpetual  by  parliament     These  several 

taxes  formed  originally  separate  funds  or  securities  for  the  sums 

advanced  on  each  tax.     But  they  afterwards  became  blended 

together,  the  faith  of  parliament  'being  added  for  the  security 

of  the  whole.     Now  there  are  only  three  of  such  funds :  the 

aggregaie  fund,  the  general  fund,  and  the  South  sea  fund,  the 

last  being  the  produce  of  the  taxes  raised  to  pay  the  interest  of 

the  sums  advanced  by  that  company.     The  surplusses  of  these 

ibiids,  above  the  interest,  and  annuities  charged  thereon,  are 

carried  together,  and  charged  with  the  payment  to  the  crown 

of  900,000/L  per  annum  for  the  support  of  the  civil  list     The  The  civil  litt. 

expenses  defrayed  by  the  civil  list  arc  the  expenses  of  the 

lojal  household  (o),  the  revenues  allotted  to  the  judges  pre- 

Tious  to  1758,  salaries  to  officers  of  state,  and  the  king's  servants, 

the  appointments  of  foreign  ambassadors,  the  maintenance  of 

the  queen  and  royal  family,  the  king's  private  expenses  or  privy 

pone,  secret  service  money,  pensions,  and  other  bounties. 


CHAPTER  IX. 


OF  SUBORDINATE  MAGISTRATES. 


The  magistrates  and  officers,  who  have  a  jurisdiction  and  of  subordinate 
aothori^  dispersedly  throughout  the  kingdom,  are,  principally,  magistrate. 
dieriffi,  coroners,  justices  of  the  peace,  constables,  surveyors  of 
Ughways,  and  overseers  of  the  poor. 

Hie  sheriff  is  an  officer  of  great  antiquity,  the  name  being  The  sheriff. 
compounded  of  two  Saxon  words,  shire  and  reve^  the  reeve 


(o)  The  dvil  list  now  forms  no  part  of  the  sum  ndsed  for  the  queen's  household ;  by 
lie  2  Wm.  4,  c.  25,  s.  3,  510,000/.  per  annum  is  to  be  paid  out  of  the  consolidated  fund 
^tbatporpoee. 
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bailiff  or  officer  of  the  shire.  He  is  called  in  Latin  vice  come8(a), 
as  being  the  deputy  of  the  earl  or  comes,  to  whom  the  custody 
of  the  shire  was  committed  at  the  first  division  of  this  kii^cxn 
into  counties.     But  in  process  of  time,  the  business  of  the 
DftltonOff.        county  devolving  wholly  on  the  sheriff,  that  officer,   thoi^ 
^"^  ^'  '     still  called  vice  comes,  became,  as  he  now  is,  entirely  inde- 
pendent of  the  earl,  the  king,  by  his  letters  patent,  committiiig 
custodiam  comitattu  to  the  sheriff  alone.   Sheriff  were  formeily 
chosen  by  the  inhabitants  of  the  several  counties ;  but  now, 
the  judges,  with  the  great  officers  and  privy  counselloro,  meet 
in  die  exchequer  on  the  morrow  of  St   Martin,  when  tbi6 
judges  propose  three  persons  to  be  reported  to  the  king,  who 
afterwards  appoints  one  of  them.     In  Westmoreland,    the 
sheriff  is  hereditary ;  and  London  has  the  inheritance  of  the 
3  Rep.  72.        shrievalty  of  Middlesex  vested  in  their  body  by    charter. 
To  continoe  in  Shcrifis  are  to  continue  in  office  one  year,  but  no  longer,  and 
1  Richd.  2,       ^o  sheriff  can  be  compelled  to  serve  a  second  time  within 
%'  \h. , ,  .      three  years.     The  power  and  duty  of  a  sheriff  are  either  as  a 

Judicial  diiti6s.   .-I  mm  /••i-i«%  .•        •!«» 

judge,  as  the  keeper  of  the  kmg  s  peace,  as  a  ministerial  officer 

of  the  superior  courts  of  justice,  or  as  the  king's  biuliff.     In 

his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of 

Dilt.  c  4.        40^,  value  and  under  in  his  cotmty  court,  and  he  has  also  a 

judicial  power  in  some  other  civil  cases:  he  is  to  decide  the 

elections  of  knights  of  the  shire  and  of  coroners  and  verder(»8^ 

to  judge  of  the  qualification  of  voters,   and  to  return  such 

members  as  he  shall  determine  to  be  duly  elected* 

M^'estcrial  As  the  keeper  of  the  king's  peace  he  is  the  first  man  in  the 

duties.  county,  and  superior  in  rank  to  any  nobleman  during  office* 

237,  He  may  apprehend  and  commit  to  prison  all  persons  who 

break  the  peace  or  attempt  to  break  it,  and  may  bind  any  one 

in  a  recognizance  to  keep  the  peace.     He  may,  and  is  bound 

ex  officio,  to  pursue  and  take  all  traitors,  murderers,  felons  and 

other  misdoers,  and  commit  them  to  gaol  He  is  also  to  defend 

his  county  against  any  of  the  king's  enemies  when  they  come 

into  the  land,  and  for  which  purpose,  and  for  keeping  the 

peace  and  pursuing  felons,  he  may  command  the  people  of  his 

The  posse         county  to  attend  him,  which  is  called  the  posse  comitatuSf  or 

comitatus.         power  of  the  county,  and  this  summons  every  person  above 


(a)  That  which  we  call  comUatum,  the  Romans,  more  Latinely,  called  connUaiwM, 
Whom  the  Saxons  afterwards  called  sMreve,  or  earle,  the  Romans  called  eoHsnL  The 
sheriff  was  deputy  of  the  consul,  or  earle,  and  therefore  the  Romans  called  him  viee- 
coiutU,  as  we  at  this  day  call  him  vice-uxmes, — Co,  Litt.  168  (a). 
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flbeo,  under  the  degree  of  a  peer,  is  bound  to  attend.     Yet  ^>^^'  c*  ^^* 
k  is  foiUdden  to  hold  any  pleas  or  to  tiy  any  criminal  ofience.  LwabEiren. 
Nor  may  he  act  as  a  justice  of  the  peace  during  his  office.  ^  'q^  ^^  17, 
hi  his  ministerial  capaci^  the  sheriff  executes  all  process  Mmisterial 
iniiig  fiom  the  kill's  courts  of  justice.    In  civil  causes  he  dutiea. 
nncs  the  writ,  arrests  and  takes  bail,  he  summons  and  returns 
die  jmy,  and  sees  to  the  execution  of  bis  judgment     In 
criniiDal  matters  he  arrests  and  imprisons,  returns  the  juiy,  has 
Ae  costody  of  the  delinquents,  and  executes  the  sentence  of  the 
court  though  it  extend  to  deatL    As  the  king's  bailiff  he  must  CooMnrator  of 
Kbe  to  the  king's  use  all  lands  devolved  to  the  crown  by  j^^^'JSS^ 
ittunder  or  escheat  within  his  baiUwick  or  coun^,  levy  all 
finei  and  forfeitures,  seiaSe  and  keep   all  waifi^  wrecks  and  ^^^  ^  ^• 
fttays,  and  collect  the  king's  rents  if  commanded  by  process 
fioD  the  exchequer  (i). 
To  execute  these  dudes  the  sheriff  has  under  him  an  under-  Inferior  officers 

dhoifl^  baili£b  and  gaolers,  who  must  neither  buy,  sell,  nor  ^™*"*"^ 

fam  their  offices,  on  forfeiture  of  500iL 
The  undersheriff  performs  the  duties  of  the  office,  a  few  Under  sheriff. 

eicepted,  when  the  personal  presence  of  the  sheriff  is  necessary; 

but  00  undersheriff  may  stay  in  office  more  than  one  year  Mt.  c.9. 

ooder  a  penalty  of  200iL  or  practise  as  an  attorney. 
Bsiliffs  or  sheriffi  officers  are  either  bailifis  of  hundreds,  or  Baili£fs. 

ipedal  baili£&     Bailiffi  of  hundreds  are  officers  appointed  over 

those  districts  by  the  sheriff  to  collect  fines  therein  (c),  to  sum- 

noD  juries  and  to  attend  the  judges  and  justices  at  the  assizes 

nd  quarter  sesaons ;  special  bailifis  are  appointed  by  the  sheriff 

to  execute  writs  and  process,  and  are  bound  in  an  obligation 

widi  sureties  for  the  due  execution  of  their  office. 
Saders  are  also  the  servants  of  the  sheriff,  who  is  responsible  Gaolers. 

ir  dieir  conduct     If  they  suffer  any  person  conmutted  to 

(I)  By  3  &  4  Wm.  4,  c.  99>  it  is  not  now  necessary  for  any  sheriff  in  England  or 
Valet  to  sue  out  a  patent  The  appointment  of  sheriff  is  notified  in  the  London 
(kzette,  and  a  warrant,  signed  by  the  clerk  of  the  council,  transmitted  to  the 
penoQ  nominated  sheriff;  a  duplicate  of  such  warrant  being  transmitted  to  and  en- 
Rifled  by  the  clerk  of  the  peace  of  the  county.  The  sheriff  is  to  appoint  an  under- 
ihcriff  in  writings  and  to  transmit  a  duplicate  of  such  appointment  to  the  clerk  of  the 
peMe»  who  is  to  file  it.  The  sheriff  and  under-sheriff  are  to  take  the  usual  oath  before 
the  Barons  of  the  Exchequer,  or  a  justice  of  the  peace  for  the  county.  The  act  provides 
bt  iht  more  effectual  return  and  recovery  of  fines,  issues,  forfeited  recognizances, 
penalties,  and  deodands ;  but  the  sheriffs  are  not  now  chargeable  with  quit-rents,  pre- 
iaei,  and  post-fines,  which  are  received  by  the  Commissioners  of  Woods  and  Forests 
•ad  the  Receiver-General  of  Alienation  Fines. 

(e)  See  the  last  note. 
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Dalt.  c  18.  their  custody  to  escape,  the  sheriff  must  answer  it  to  the  king^ 
9  Edw.  t,  8t.  2.  if  it  be  a  criminal  matter ;  or,  in  a  civil  case,  to  the  party  injured. 
2  Edw.  3,  c.  4.  ^^^  tQ  this  end  the  sheriflF  must  have  lands  sufficient  mthin 

4  E«dw.  3y  c.  9.     ,  .11*  J  1  •  1 

6  Edw.  3,  c.  4.  the  coimty,  to  answer  the  king  and  his  people. 

13  &  14  Car.  2,      ^j^g  coroner  is  also  a  very  ancient  officer.     He  is  called 

c  21    8  7 

Coroners.         coroner,  coronatofy  because  he  has  to  do  with  pleas  of  the  crown. 
4  iSIt  27*1       ^"^  ^^  ^^^  ^^^  *^  chief  justice  of  the  kmg's  bench  is  the 
4  Rep.  57.        principal  coroner  in  the  kingdom,  and  may  act  as  such  in  any 
2  iMt^SM^^'    part  of  the  realm.     But  there  are  also  particular  coroners  for 
F.  N.  B.  163,  every  county.     The  coroner  is  chosen  by  all  the  freeholders  in 
Judicial  duties   ^^  county  court,  and  holds  his  office  for  life,  unless  removed 
of  the  coroner,   for  extoition,  neglect,  or  misbehaviour,  or  at  his  own  desire  for 
2^'t^'i75^  ^-  other  causes  (d).   He  ought  to  have  an  estate  sufficient  to  answer 
any  fines  that  may  be  set  upon  him  for  misbehaviour,  and  if  he 
has  not  enough  his  fine  may  be  levied  on  the  county.     The 
duties  of  the  coroner  arc  principally  judicial     They  are  mostly 
ascertained  by  4  Edw.  1,  de  officio  coronatorisy  and  consist  first 
in  inquiry  when  any  person  is  slain,  or  dies  suddenly,  or  in  prison 
concerning  the  manner  of  his  death.     And  this  must  be  super 
4  Inst  271.       visuin  corporis  ;  for  if  the  body  be  not  found  the  coroner  can- 
not sit     He  must  also  sit  at  the  very  place  where  the  death 
happened,  and  his  inquiry  is  made  by  a  jury  from  the  neigh- 
bouring towns  over  whom  he  is  to  preside  (e).     K  any  be  found 

■-  111 !■  _     ■       _  _  I  I 

(d)  By  the  Municipal  Corporations  Act,  5  &  6  Wm.  4,  c.  76,  s.  62,  coroners  for 
boroughs  in  which  separate  courts  of  quarter  sessions  are  holden  are  to  be  chosen  by 
the  councils  of  such  boroughs ;  and  by  section  63,  coroners  so  chosen  are  to  make 
annual  returns  to  the  secretaries  of  state  of  the  inquests  holden  by  them  during  the 
year  ending  the  31st  December  immediately  preceding. 

(0  By  6  &  7  Wm.  4,  c.  89,  the  coroner  is  empowered  to  summon  the  medical  prac- 
titioner who  attended  the  deceased  in  his  last  illness,  if  legally  qualified  ;  and  if  not  so 
attended,  to  stunmon  any  legally  qualified  medical  practitioner  in  actual  practice,  and 
to  direct  a  post  mortem  examination.  A  majority  of  the  jury  may  require  the  coroner 
to  summon  additional  medical  evidence  if  the  first  be  not  satisfactory ;  but  no  fee  to 
medical  witnesses  is  allowed  if  the  examination  of  medical  witnesses  was  instituted 
without  an  order  from  the  coroner.  A  penalty  of  5/.  may  be  imposed  by  two  justices 
on  any  medical  practitioner  neglecting  to  attend  when  summoned. 

By  6  &  7  Wm.  4  and  1  Vict.  c.  68,  so  much  of  6  &  7  Wm.  4,  c.  89>  as  directed 
the  coroner  to  make  an  order  on  the  churchwardens  and  overseers  of  the  parish  for,  and 
as  authorized  the  payment  out  of  the  poor  rates  of  fees  to  medical  witnesses,  was  re- 
pealed, and  it  was  enacted,  that  the  coroner  shall  pay  such  fees,  and  be  reimbursed  the 
same,  and  all  other  legal  payments ;  if  coroner  for  a  county,  out  of.  the  county  rates,  and 
if  for  a  borough,  out  of  the  borough  funds,  laying  his  account  before  the  justices  at  the 
quarter  sessions  or  town  council. 

By  6  &  7  Wm.  4,  c.  86,  s.  25,  the  coroner  must  inform  the  registrar  of  births  and 
deaths,  of  the  finding  of  the  jury  on  every  inquest,  and  the  registrar  must  make  the 
entry  accordingly. 
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goil^  by  this  inquest,  of  murder  or  homicide,  he  is  to  commit 
tfaem  to  prison  for  fiirther  trial,  and  is  to  enquire  concerning 
tlieir  lands,  goods,  and  chattels,  which  are  forfeited  thereby ; 
iMit  whether  it  be  homicide  or  not  he  must  inquire  whether 
any  deodand  has  accrued  to  the  king  or  lord  of  the  franchise 
by  this  death,  and  must  certify  the  whole  of  this  inquisition, 
imder  his  own  seal  and  seals  of  the  jurors  (/),  together  with 
the  evidence  therein  to  the  court  of  king's  bench,  or  the  next 
assizes.  He  is  also  to  inquire  concerning  shipwrecks,  and  certify 
idiether  wreck  or  not,  and  who  is  in  possession  of  the  goods, 
and  concerning  treasure-trove,  who  were  the  finders.  The 
ministerial  office  of  the  coroner  is  as  the  sherifTs  substitute ;  but 
only  when  just  exception  can  be  taken  to  the  sheriff  himsel£ 

The  next  species  of  subordinate  magistrates,  are  justices  of  Justices  of  the 
4e  peace,  the  principal  of  whom  is  the  ctistos  rotulorumf  or  P®***- 
keeper  of  the  records  of  the  coun^.     Justices  of  the  peace 
vere  only  called  conservators,  warders  or  keepers  of  the  peace 
till  the  34  Edw.  3,  c  1,  gave  them  the  power  of  trying  Lamb,  23. 
tiaoiea. 

These  justices  are  appointed  by  the  king's  commission  under  How  appoint- 
the  great  scaL     This  appoints  them  all  jointly  and  severally  to  j^^  43 
keep  the  peace,  and  any  two  or  more  of  them  to  inquire  of  ibid,  35. 
and  determine  felonies  and  other  misdemeanors.     Some  par- 
ticular justices  are  directed  to  be  always  included,  and  no 
baanesB  to  be  done  without  their  presence,  the  words  of  the 
commission  running  thus,  "  quorum  aliquem  vestrumy  A.  B. 
CL2).&c.,  unvm  cMse  volumus^  whence  the  persons  so  named  are 
osiially  called  justices  of  the  quorum.  Formerly  it  was  customary 
to  appoint  only  a  select  number,  eminent  for  their  skill,  to  be 
of  the  j^nortfiiiy  but  now  the  practice  is  to  name  all  of  them  over 
apdn  in  the  quorum  clause,  except  some  inconsiderable  person 
fir  the  sake  of  propriety.     When  any  justice  intends  to  act 


(/)  By  7  Geo.  4,  c.  64,  s.  4,  every  coroner  upon  any  inquisition  before  him  taken, 
vfaweby  any  person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an  accessary  to 
before  the  lietct,  shall  put  into  writing  the  evidence  given  to  the  jury  before  him, 
much  thereof  as  shall  be  material,  and  shall  have  authority  to  bind  by  recogni- 
aU  such  persons  as  know  or  declare  any  thing  material  touching  the  said 
to  appear  at  the  next  court  of  oyer  and  terminer  or  gaol  delivery,  at  which 
dbs  trial  is  to  be,  then  and  there  to  prosecute  or  give  evidence  against  the  party 
and  every  such  coroner  shall  certify  and  subscribe  the  same  evidence,  and  all 
reeognisances  and  also  the  inquisition  before  him  taken,  and  shall  deliver  the 
wmt  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  before  or  at  the  open- 
iigitf  the  court. 
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under  this  commiasion  he  sues  out  awrit  ot  dedimui  potesttUem 
from  the  clerk  of  the  crown  in  chancery,  empowering  certain 
persons  to  administer  the  usual  oaths  to  him,  which  done  he  is 

18^  2  c  20'  ^*  ^^^  to  act  By  5  Gea  2,  c.  18,  every  justice^  except  as 
therein  excepted,  must  have  100£  a-year  clear  of  all  deductions^ 
and  if  he  acts  without  such  qualification  he  shall  forfeit  100/L, 

5  Geo.  2,ci8.  and  of  this  he  must  make  oath(^),  and  no  practising  attorney, 
soUcitor,  or  proctor  can  act  as  a  justice  of  the  peace. 

The  office  of  a       The  office  of  justice,  which  is  confirmed  by  the  king,  subsists 

^Tkiok  c.  8       during  his  pleasure,  and  is  determinable  in  six  months  after 

the  demise  of  the  crown,  unless  continued  by  a  new  comnusnon 
firom  the  successor  (A).  But  if  the  same  justice  is  put  in  conunis- 
sion  by  the  successor  he  is  not  obliged  to  sue  out  a  new  dedimm 

I  Geo.  3,  C.13.  or  to  swear  to  his  qualification  afiresh,  nor  by  reason  of  any 
new  commission  to  take  the  oaths  more  than  once  in  the  same 

^^•3,<5.9.    reign.     The  office  is  aslo  determinable  by  express  writ  under 

the  great  seal,  discharging  any  particular  person,  or  by  writ  of 
supersedeasy  superseding  the  commission ;  or  by  a  new  commis- 

1  Mar.  8t.  1,      8101^9  which  virtually  discharges  the  former  justices  not  included 

c*  ®-  therein,  or  by  accession  to  the  office  of  sheriff. 

Thepowera  and       The  powcr,  office,  and  duty  of  a  justice  of  the  peace  depend 

tice.^^  ^  ^^^^  ^^  ^  commission  and  on  various  statutes.  His  commisnon 
empowers  him  to  conserve  the  peace  in  suppressing  riots  and 
affitiys,  in  taking  securities  for  the  peace,  and  in  apprehending 
and  committing  felons  and  other  criminals.  It  also  empowers 
any  two  or  more  to  hear  and  determine  all  felonies  and  other 
ofiences(t)which  is  the  ground  of  their  jurisdiction  at  sessions(/)L 

7  Jac  1,  c.  5.    Many  statutes  protect  justices  in  the  execution  of  their  office, 


(^)  The  qualification  may  consist  of  freehold,  copyhold,  or  leasehold.  The  eldest 
sons  of  peers  and  of  gentlemen  qualified  to  be  knights  of  shires  and  the  heads  of  col- 
leges and  corporation  justices  may  act  without  such  qualification. 

(A)  Which  it  usually  is. 

(t)  By  3  Geo.  4,  c.  43,  in  cases  where  two  or  more  justices  are  authorized  to  determint 
any  complaint,  one  justice  is  competent  to  hear  the  original  information  or  complaint^ 
and  to  issue  the  summons  or  warrant,  requiring  the  parties  to  appear  before  two  or 
more  justices,  and  after  examination  upon  oath  and  adjudication  thereon  by  two  jus- 
tices, the  subsequent  proceedings  to  enforce  obedience  thereto,  may  be  by  either  of  the 
said  justices.  Where  an  act  of  parhamcnt  empowers  two  justices  to  execute  a  judicial 
act.  they  must  meet  and  execute  it  together ;  Rex  v.  Forrest,  3  T.  R,  3S.  lu  allowing 
a  rate,  which  is  merely  a  ministerial  act,  two  justices  may  act  separately;  3  T.  12.  380$ 
and  6  East,  75. 

(J)  By  7  Wm.  4  and  I  Vict.  c.  19»  the  recorder  or  other  person  presiding  in  quarter 
sessions  in  corporate  cities  and  towns,  is  empowered  to  form  a  second  court,  and  i^point 
a  barrister  of  five  years'  standing  to  preside,  subject  to  certain  preliminaries,  and  justicee 
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sod  among  other  things,  prohibit  their  being  sued  for  any  2iJaci,c.  12. 
arerd^ts  without  notice  beforehand,  and  stop  all  suits  begun  q.  44,^*   ' 
OD  tender,  made  of  sufficient  amends.     But  all  persons  who 
leoover  a  verdict  against  a  justice,  for  any  wilful  or  malicious 
injuiy,  are  entitled  to  double  costs  (yl). 

Constables  are  of  two  sorts,  high  constables,  and  petty  con-  Constables. 
8table8(2).     The  former  were  first  instituted  by  Edw.  L     They 
are  appcnnted  at  the  court  leets  of  the  firanchise,  or  hundred 
over  which  they  preside,  or  in  de&ult  of  that  by  the  justices  at 
quarter  sessions,  and  are  removeable  by  the  same  authority  that 
appoints  them.     The  petty  constables  are  inferior  officers  in  Salk.  150. 
efeiy  town  and  parish,  subordinate  to  the  high  constable  of 
die  hundred,  and  intended  to  assist  him,  first  instituted  about 
die  reign  of  Edw.  3.     They  have  two  offices  united  in  them, 
die  one,  that  of  head  borough,  tithing  man  or  borsholder,  who 
oe  as  ancient  as  the  time  of  Alfi^,  and  that  of  constable 
merely.     The  ancient  headboroughs,  tithing  men,  and  bors- 
boUen  were  formerly  made  use  of  to  serve  as  petty  constables, 
diou^notsogenerally,but  that  in  many  places  they  still  continue 
disdnct  officers  fix)m  the  constable.     They  are  all  chosen  by 
the  jmy  at  the  court  leet,  or  if  no  court  leet  be  held,  are  ap- 
pointed by  two  justices  of  the  peace.     The  principal  duty  of  14  &  15  Car.2, 
•B  constables  is  to  keep  watch  and  ward  in  their  jiuisdictions.  ^'  ^^* 
Waid,  guard,  or  custodia  is  chiefly  applied  to  the  day  time,  in 
Older  to  apprehend  rioters  and  robbers  in  the  highways,  the 


of  tlie  peace  for  countieSy  ridings,  or  divisions,  are  empowered  to  divide  their  respective 
courts  in  certain  cases. 

(Jt)  The  action  most  be  commenced  within  six  months  after  the  injury  compluned  of; 
M  Geo.  2,  c.  24. 

(0  By  the  late  act  2  &  3  Vict.  c.  93,  the  establishment  of  county  and  district  con- 
ibdiles  is  authorized  by  the  authority  of  justices  of  the  peace,  who  are  to  report  to  the 
ieoeiaiy  of  state  the  necessity  for  such  appointment.  The  justices  are  to  appoint  one 
er  aoce  chief  constable  by  whom  the  petty  constables  aie  to  be  appointed.  The  rules 
kg  tbdr  gOYemment  are  to  be  approved  by  the  secretary  of  state.  The  expenses  are  to 
ie  defrayed  out  of  the  county  rate.  The  constables  under  local  and  other  acts  are  to  be 
fcfontinned  where  this  act  comes  into  operation ;  but  the  act  does  not  for  two  years 
dfect  tiie  ^>pointment  and  payment  of  constables  in  any  town,  parish,  or  place  where 
Ihe  populatioa  is  more  than  ten  thousand.  To  say  nothing  of  the  enormous  expense 
vladi  must  be  entailed  on  landowners  by  the  provisions  of  this  act,  where  adopted,  it  may 
ke  ^Qcationed  whether  the  permanency  of  the  constabulary  force  contemplated,  and  its 
Nfidation  by  the  secretary  of  state,  do  not  render  the  measure  an  unconstitutional  one, 
mi  make  ii  to  be  wished  that  an  attempt  had  first  been  tried  to  make  available,  and, 
vbeic  neoesaary,  to  revive  and  increase  the  ancient  rural  constabulary  force  of  the  coun- 
tiy»  appointed  at  the  courts  leet  of  the  hundreds. 
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manner  of  doing  which  is  left  to  the  discretion  of  the  justices 
Mu^Just.  jmj  |.jjg  constable :  the  hundred  being  answerable  for  all  rob- 
beries committed  therein  by  daylight,  for  having  kept  n^ligent 
guard  (m).  Watch  is  properly  appUcable  to  the  night  only,  it 
begins  when  the  ward  ends,  and  ends  when  that  begins. 
Surveyors  of  Surveyors  of  highways  are  constituted  by  two  neighbouring 

highways.         justices  out  of  such  inhabitants  or  others  as  are  described  in 

13  Geo.  3,  c,  78.     Their  duty  consists  in  putting  in  execution 
the  laws  for  the  repairs  of  the  public  highways  (n). 
Overseers  of  The  poor  of  England,  till  the  time  of  Ilcn.  8,  subsisted  upon 

^^^'  private  benevolence  and  charity.     It  was  not  until  after  the 

dissolution  of  the  monasteries,  which  were  their  principal  re- 
source, that  any  provision  by  statute  was  made  for  them.  In 
the  reign  of  Hen.  8,  and  his  children,  many  statutes  were  made 
for  their  reUef.  And  by  43  Eliz.  c.  2,  overseers  of  the  poor 
were  first  appointed  in  every  parish.    These  overseers  are  nonu- 


(m)  By  7  &  8  Geo.  4,  c.  31,  s.  1,  it  is  provided  that  the  hundred  shall  make  full  oom- 
pensation  for  any  damage  feloniously  done  by  rioters  to  any  church  or  registered  dis- 
senting chapel,  or  any  house,  stable,  outhouse,  warehouse,  &c.,  or  any  mill,  malt-hooaef 
granary,  or  other  building  used  in  carrying  on  trade.  The  party  damnified  is  to  go 
before  a  justice  of  the  peace  within  seven  days  after  the  offence,  and  state  upon  oath 
the  offenders,  if  known,  and  become  bound  by  recognizance  to  prosecute ;  and  no  action 
.  can  be  brought  unless  commenced  within  three  months  after  the  offence.  In  cases 
where  the  damage  does  not  exceed  30/.  no  action  is  to  be  brought,  but  the  party  injured 
is  to  proceed  for  the  same  at  a  special  petty  sessions. 

The  act  2  &  3  Wm.  4,  c.  72,  extends  the  remedy  to  febniously  damaging  or  destroying 
thrashing  machines. 

As  the  act  9  Geo.  1,  c.  22,  is  repealed,  and  there  is  no  enactment  in  7  &  8  Geo.  4» 
c.  31,  as  to  injuries  by  fire  or  robbery,  the  hundred  is  not  now  answerable  in  those 
cases. 

(ft)  By  5  &  6  Wm.  4,  c.  50,  the  laws  relating  to  highways  were  consolidated  and 
amended.  Parishes  may  be  formed  into  districts  by  justices  at  sessions,  and  a  district 
surveyor  appointed,  who  is  to  assess  and  levy  rates.  In  parishes  where  the  population 
exceeds  five  thousand,  a  board  may  be  appointed  for  superintending  the  repairs  of 
highways,  to  be  elected  by  the  vestry.  The  surveyor,  with  the  consent  of  the  vestry,  may 
appoint  collector  of  rates.  No  presentment  can  now  be  made  against  inhabitants  for 
the  highway  being  out  of  repair.  The  provisions  of  41  Geo.  3,  c.  23,  are  made  appli- 
cable to  this  act.  The  act  is  not  to  extend  to  turnpike  roads  or  to  roads  under  local 
acts,  nor  to  affect  the  provisions  of  1  Geo.  4,  c.  7. 

By  2  Vict  c.  40,  the  surveyors  of  highways  are  required  to  make  certain  returns  of 
the  length  of  public  highways  within  their  districts,  amount  of  rates  levied  and  sums 
expended,  in  1837>  1838,  and  1839.  The  amount  expended  in  the  repairs  of  the  high- 
ways in  each  of  those  years ;  and  the  expenditure  in  law,  and  other  expenses,  exclusive 
of  repairs  occasioned  by  presentments  or  indictments ;  the  total  expenditure  and  the 
amount  in  the  pound  at  whi^h  the  highway  rate  was  assessed  in  such  years.  The  object 
of  this  act  is  to  ascertain  the  extent  and  state  of  the  highways.  By  the  same  act  certain 
returns  are  enforced,  as  to  turnpike  roads,  with  a  view,  as  they  seem,  to  ascertain  bow 
the  securities  thereon  have  been  effected  by  railways. 


OF  8UB0RDINATG  MAGISTRATES.  61 

nated  yearly  in  Easter  week,  or  within  one  month  after,  (though 

a  subsequent  nomination  will  be  valid),  by  two  justices  dwelling  stra.  1123. 

near  the  parish.     They  must  be  substantial  householders,  and 

80  expressed  to  be  in  the  appointment  of  the  justices  (o). 

Their  oflSce  and  duty  are  to  raise  competent  stuns  for  the  Their  office 
Jiecessaiy  relief  of  the  poor,  impotent,  old,  blind,  and  such  *"**  *^"*^- 
other  being  poor  and  not  able  to  work,  and  to  provide  work 
for  such  as  are  able,  and  cannot  otherwise  get  employment,  for 
which  purpose  they  are  empowered  to  make  and  levy  rates 
upon  the  inhabitants  of  the  parish  (p). 

The  law  of  settlements  may  be  reduced  to  the  following  The  law  of 
heads  (y).     A  settlement  in  a  parish  may  be  acquired  as  fol-  ^*  e"»«nt8. 

(o)  A  woman  maybe  appointed  overseer  of  the  poor ;  2  T.  22.  395.  An  appointment 
of  one  overseer  alone  for  a  township  is  bad  in  law,  the  st.  13  &  14  Car.  2,  c.  12,  re- 
^Diiing  at  least  two ;  2  East,  168.  The  appointment  of  overseers  may  be  good  without 
beiog  in  writing ;  4  T.R.  552.  The  appointment  must  state  the  county  in  which  the 
poish  is  situate ;  1  Botts,  P.  L.  4.  An  indictment  lies  for  refusing  to  accept  the  office 
ofofereeer;  1  Botts,  P.L,  137. 

(p)  By  6  &  7  Wm.  4,  c.  96.  An  act  to  regulate  parochial  assessments.  All  rates  are  to 

be  made  on  the  annual  net  value  of  the  property,  and  in  a  form  prescribed  by  the  act. 

Utt  poor  law  commissioners  may  order  a  new  survey  and  valuation,  on  a  representation 

a  writing  from  the  board  of  guardians,  or  the  majority  of  the  churchwardens  and 

wcrseciB,  that  a  correct  estimate  cannot  be  made  without  it;  and  power  is  given  to  the 

nuveyora  to  enter  and  examine  lands  for  the  purpose.    All  rate  payers  are  allowed  to 

Bike  copies  or  extracts  of  rates  gratis.    The  justices  acting  in  special  sessions  are  to 

kid  fimr  special  sessions  every  year,  to  hear  appeals  against  poor  rates  on  the  ground  of 

irregularity,  unfairness,  or  incorrectness  in  the  valuation.    The  justices  may  act  at 

^ledal  sessions  with  all  the  powers  of  justices  in  quarter  sessions.    Seven  days'  notice 

iniut  be  given  of  the  objections  to  be  inquired  into  by  the  justices  at  special  sessions, 

who  are  not  authorised  to  determine  the  liability  of  any  property  to  be  rated,  but  only 

into  the  true  value  thereof,  and  into  the  fairness  of  the  rate.  The  decision  of  the  justices 

Especial  sessions  is  binding  on  the  parties,  unless  the  party  impugning  such  decision 

ihally  within  fourteen  days  thereafter,  give  notice  of  appeal  in  writing,  to  the  opposite 

party;  and  within  five  days  after  notice,  enter  into  a  recognizance  before  a  justice  of  the 

peaee,with  sufficient  sureties  conditioned  to  try  such  appeal,  at  the  then  next  general 

or  quarter  sessions  of  the  peace,  which  shall  first  happen,  and  to  abide  the 

of,  and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such  quarter  sessions, 

or  any  adjournment  thereof,  and  the  determination  of  such  justices  hearing  such  appeal 

ii  condiisive  and  binding  on  all  parties,  and  such  justices  may  award  costs.    The  act 

docs  not  deprive  persons  of  the  right  to  appeal  against  any  rate  to  any  court  of  general 

or  qinarter  sessions.    Where  there  is  a  separate  court  of  general  or  quarter  sessions  of 

^  peaee  held  for  any  borough  or  place,  an  appeal  may  be  made  thereto  from  a  decision 

of  justioes  at  petty  sessions,  upon  an  appeal  to  them  under  the  above  act,  against  a  rate 

■ide  in  such  borough  or  place. 

(tf  By  4  &  5  Wm.  4,  c.  76,  the  following,  amongst  other  important  alterations,  were 
■ade  in  the  poor  laws.  The  administration  of  relief  to  the  poor  is  placed  under  the 
control  of  commissioners,  called  the  \wot  law  commissioners  for  England  and  Wales, 
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By  birth.  lowB :  By  birth,  for  wherever  a  child  is  firet  known  ta  be,  that 

Salk.  486.         is  alwajB  prima  facie  the  place  of  settlement  until  Bome  other 
nw.  Raym.     ^^^  ^ye  shewn. 

By  parentage.        By  parentage,  being  the  settlement  of  the  father  or  mother: 
all  legitimate  children  being  really  settled  in  the  parish  where 


who  are  to  make  rules  and  regulations  for  the  management  of  the  poor  and  adminis- 
tration of  the  laws  for  their  reJief.  Rules,  orders,  &c.  are  to  be  sent  to  oTerseera  befine 
they  come  into  operation,  and  publicity  to  be  given  to  them,  s.  16.  Parishes  may  be 
united  and  deemed  a  union.  Each  parish  is  chargeable  for  its  own  poor,  s.  26.  Jus- 
tices may  order  out-door  relief  to  aged  and  infirm  persons  wholly  unable  to  work,  but 
one  of  such  justices  must  certify  in  the  order,  that  of  his  own  knowledge  such  person 
is  unable  to  work,  s.  27.  In  every  union  a  board  of  guardians  is  to  be  chosen,  and  no 
guardian  is  to  have  power  to  act  except  at  the  board,  s.  38.  A  single  parish  may  be 
gOYemed,  and  the  laws  administered  by  a  board  of  guardians,  s.  39.  At  elections  of 
guardians  the  votes  must  be  taken  in  writing,  and  owners  as  well  as  occupiers  are  to 
vote.  The  scale  of  voting  by  owners  is  that  provided  by  the  vestry  acts,  58  &  59  Geo.  3. 
The  rate  payers  at  and  under  200/.  have  one  vote,  under  400/.  two  votes,  and  at 
400/.  or  more,  three  votes,  s.  40.  Overseers  are  to  pass  accounts  quarterly,  8.  47. 
Commissioners  are  to  regulate  the  relief  to  able-bodied  paupers  and  their  families  out 
of  the  workhouse.  Relief  contrary  to  their  regulations  is  to  be  disallowed ;  hut  orcr- 
aeers  may  delay  the  operation  of  such  regulations  under  special  circumstances.  In 
cases  of  emergency  relief  is  to  be  granted  in  food,  temporary  lodging  or  medicine,  and 
to  be  reported  with  other  departures  from  the  rules  to  the  commissioners,  s.  52.  No 
relief  is  to  be  given  except  by  the  board  of  guardians ;  but  any  justice  may  give  an  order 
for  relief  in  case  of  dangerous  illness,  s.  54.  -Poor  persons  are  liable  for  relief  to  wife 
or  children,  s.  56.  Husband  is  liable  to  maintain  children  of  wife  bom  before  mar- 
riage, whether  legitimate  or  illegitimate,  s.  57.  Power  is  given  to  owners  and  rate- 
payers to  raise  money  on  security  of  rates  for  purposes  of  emigration,  s.  62.  Settlement 
by  hiring  and  service  and  serving  a  parochial  office  is  abolished,  s.  64.  No  settlement 
can  be  acquired  by  occupying  a  tenement  without  paying  the  poor's  rates  for  one  year, 
8.  66.  Nor  by  being  apprenticed  to  the  sea  service,  s.  67.  Nor  by  possession  of  any 
estate  or  interest  longer  than  the  person  shall  inhabit  within  ten  miles  of  the  parish, 
s.  68.  The  acts  relating  to  the  liabUity  and  punishment  of  putative  father  and  punish- 
ment of  mother  of  illegitimate  children  are  repealed,  r.  69.  The  mothers  of  illegitimate 
children  are  bound  to  maintain  them  until  sixteen,  s.  71*  The  quarter  sessions,  on 
application  of  overseers,  may  make  an  order  on  the  putative  father  of  the  child  to  sup- 
port it,  but  the  evidence  of  the  mother  must  be  corroborated  by  other  testimony,  s.  78. 
The  costs  of  relief  are  to  be  paid  by  the  parish  to  which  poor  persons  relieved  belongs 
s.  84.  Appeal  against  order  of  justices  must  be  within  four  months,  s.  103.  Twenty- 
one  days'  notice  must  be  given  of  any  action  brought  against  any  one  for  any  thing 
done  under  the  act,  and  defendant  may  give  the  act  and  any  special  matter  in  evidence 
under  the  plea  of  the  general  issue,  s.  104.  See  the  act  for  its  further  provisions,  and 
see  5  &  6  Wm.  4,  c.  69,  to  facilitate  the  conveyance  of  workhouses  and  other  property 
of  parishes  and  unions.  6  8c7  Wm.  4,  to  extend  the  period  for  the  repayment  of  loans, 
and  7  Wm.  4  and  1  Vict.  c.  50,  extending  the  proinsions  of  4  &  5  Wm.  4,  c,  76.  By 
2  &  3  Vict.  c.  85,  guardians  may  grant  out- door  relief  in  certain  cases,  and  the  petty 
sessions  may  order  the  putative  father  of  child  to  support  it,  the  evidence  of  the  mother 
being  corroborated,  as  required  by  s.  72,  of  4  &  5  Wm.  4,  c.  76 ;  and  see  the  act  2  &  3 
Vict.  c.  84,  amending  the  laws  relating  to  the  assessment  and  collection  of  poor^s  rates. 
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their  parents  are  settled  until  they  get  a  new  settlement  for  f^^  ^- 

•  «  ^      y  db  .LilL    IiA villa 

themselves  (g).  1473. 

By  marriage,  a  woman  matrying  a  miui,  settled  in  another  ®^^  ^^' 
parish,  changes  her  settlement  for  his.     But  if  the  man  has  no  ^  ™*^«ir«- 
settlement,  hers  is  suspended  during  his  life,  if  he  remain  in 
Eofdand  and  is  able  to  maintain  her ;  but  in  his  absence,  or  _ 

*^     .  .....  Foley  249 

iner  his  death,  or  during  his  inability,  she  may  be  removed  to  Burr.  8.  C. 

her  old  settlement  (r).  ^^^• 

Bj  forty  days'  residence  and  notice  (s).     By  renting  for  a  Renting  tene- 

f/ear  a  tenement  of  the  yearly  value  of  lOi  and  residing  forty  i3]fc'i4Cnp,2 

days  in  the  parish  (t).    Being  charged  to  and  paying  the  public  c.  12. 

taxes  and  levies  of  the  parish,  excepting  those  for  scavengers,  g?^}"/;^ 

Ing^iways,  and  the  duties  on  houses  and  windows  (tt).     Ex-  >-6. 

(9)  A  son  shall  follow  the  settlement  of  his  father  unless  emancipated ;  Burr,  S.  C. 

806;  hot  the  settlement  bj  parentage  continues  only  so  long  as  the  child  remains  a 

nemher  of  the  family ;  3  B,  ^  A,  337.    When  the  father  is  dead,  and  his  settlement 

onaot  be  found,  the  children  follow  the  settlement  of  the  mother;  Burr.  S.  C.  278. 

hoof  of  the  father's  settlement  is  sufficient  to  establish  the  settlement  of  the  son  in  the 

mat  parish  if  nothing  appears  to  contradict  it ;  ^  T.  R,  56. 
(f)  Tlie  maiden  settlement  of  a  married  woman  is  not  suspended  during  coverture ; 

bat  die  and  her  child  may  be  removed  thither  if  the  husband  have  no  settlement  of  his 

ovn;  Bmrr.  8,  C.  367. 
(ff)  Abolished  by  35  Geo.  3,  c.  101. 
(0  Bv  6  Geo.  4,  c.  67»  s.  2,  such  tenement  must  be  rated  at  10/.  a-year  at  least,  and 

sceapied  a  year,  and  the  rent  paid ;  but  it  is  not  requisite  to  prove  the  annual  value. 

By  1  Wm.  4,  c.  18,  no  person  can  gain  a  settlement  by  a  yearly  hiring  of  a  tenement  or 

ittdt  vnleaa  he  shall  actually  occupy  the  same ;  and  by  4  &  5  Wm.  4,  c.  76,  s.  66,  the 

psncm  occupying  the  same  must  be  assessed  to  the  poor  rate,  and  pay  the  same  in 
nspeet  of  such  tenement  for  one  year. 

(a)  Tlie  tenement  in  respect  of  which  such  taxes  are  paid,  if  not  the  partjr's  own 
liupaity  moat  be  rented  at  10/.  at  the  least,  and  occupied  a  year,  and  the  rent  paid  j 
kat  it  ia  not  necessary  to  prove  the  annual  value,  6  Geo.  4,  c.  57>  s.  2.  By  1  Wm.  4, 
c.  I89  ladting  6  Geo.  4,  c.  57»  no  person  can  acquire  a  settlement  by  reason  of  paying 
parodiial  rates  for  any  tenement,  not  being  his  or  her  own  property,  unless  such  tene- 
■nt  shall  consist  of  a  separate  and  distinct  dwelling-house  or  building,  or  of  land,  or 
*af  bothy  ioatf/ffe  rented  by  such  person  in  such  parish  or  township,  at  10/.  a-year,  at 
kasly  for  the  term  of  one  whole  year.  The  property  must  be  occupied  under  the  hiring, 
aad  te  lent  paid  for  one  year,  but  the  annual  value  is  not  material, 

Ib  a  very  late  case,  R,  v.  Stoke  Dameral,  (6  Ad.  4-  E.  308  ;lN,^P.  453,  S,  C.)  where 
Ike  occupation  of  a  tenement  of  10/.  yearly  value  was  such  as  to  satisfy,  6  Geo.  4,  c.  57» 
itwaa  hM,  that  though  as  the  hiring  had  taken  place  after  the  passing  of  1  Wm.  4, 
e.  18,  and  after  the  underletting  of  a  part,  no  settlement  could  be  gained  under  that 
act  by  renting  the  tenement,  still  it  might  be  acquired  by  payment  of  the  parochial  rates 
in  icapect  of  it.  This  important  decision  appears  by  a  sidewind  to  render  nugatory 
the  strict  enactments  of  1  Wm.  4,  c.  18,  as  in  nearly  every  case  the  householder  who 
kis  lodgings  has  been  rated  to  and  paid  parochial  rates. — DickinsoiCs  Quarter  Sessions, 

Sf  Mr,  Sergeant  Talfimrd,  4th  ed.  p.  734. 
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3  &  4  Wm  &  ecutingfor  a  year  any  public  parochial  office  (v).  Being  hired 
M.  c.  1 1.  for  a  year  when  unmarried  and  childless,  and  serving  a  year  in 

By  tpprentice-  the  same  service  («;).  Being  bound  an  apprentice  gives  the 
*  ^  apprentice  a  settlement  in  that  place  wherein  he  served  the 

Hi?iiiffane»-  last  forty  days  (x).  The  having  an  estate  of  one^s  own,  and 
tate  and  resi-  residing  thereon  forty  days,  however  small  the  value,  if  it  be 
8^9  Wm.  3  acquired  by  act  of  law,  or  of  a  third  person,  as  by  descent,  gift, 
c.  10.  devise,  &c.,  but  if  acquired  by  purchase  (in  its  popular  sense) 

c  11,  '  '  then,  unless  the  consideration  be  30/L  at  least,  it  b  no  settle- 
Salk.  524.  ment  for  any  longer  time  than  the  person  shall  inhabit 
9Geo.  l,c7.    thereon  (y).     All  persons  not  so  setded  may  be  removed  to 

their  own  parishes,  on  complaint  of  the  overseers,  by  two 
justices  of  the  peace  (s),  if  they  shall  adjudge  them  likely  to 
become  chargeable  to  the  parish  into  which  they  have  in- 
truded, unless  they  are  in  a  way  of  getting  a  legal  settle- 
ment (a). 


iv)  Abolished  by  4  &  5  Wm.  4,  c.  76,  s.  64. 

(t0)  Abolished  by  4  &  5  Wm.  4,  c.  76,  s.  64. 

(dp)  No  settlement  can  now  be  acquired  by  being  apprenticed  in  the  sea  service,  or  to 
a  honsebolder  exercising  the  trade  of  the  seas,  as  a  fisherman  or  otherwise,  4  &  5  Wm.  4, 
c.  76,  s.  67. 

(y)  The  restriction  in  the  statute  9  Geo.  1,  c.  7,  s.  5.  is  limited  to  purchases  for  a 
money  consideration;  4 £.  4*  Adol,  156.  A  grant  of  a  copyhold  is  a  purchase  witluB 
the  Stat;  1  T.  12.  241.  A  residence  for  forty  days  in  the  parish  is  necessary;  BiurT, 
S,  C.  307*  Such  residence  need  not  be  on  the  estate  or  successive;  Burr.  S.  C.  125.  But 
by  4  &  5  Wm.  4,  c.  76,  s  68,  residence  within  ten  miles  of  the  parish  is  now  neeeasary 
to  retain  any  settlement  gained  by  possession  of  any  estate  or  interest. 

(z)  By  4  &  5  Wm.  4,  c.  76,  no  person  is  to  be  removed  till  after  notice  of  bis  bong 
chargeable  has  been  sent  to  the  parish  to  which  the  order  of  removal  is  directed.  Such 
person  may  be  removed  if  the  order  be  submitted  to,  but  not  in  case  of  appeal,  s.  79. 

In  case  of  appeal,  the  overseers  are  to  have  access  to  the  pauper  to  examine  him 
touching  his  settlement,  s.  80.  The  grounds  of  appeal  are  to  be  stated  in  the  notice,  s.  Sl, 
The  parish  losing  appeal,  are  to  pay  the  costs  to  the  other  parish,  if  court  should 
direct,  s.  82. 

Either  party  making  a  frivolous  or  vexatious  statement  in  the  order  or  notice,  is  liable  to 
costs,  s.  83.  Costs  of  relief  are  to  be  paid  by  the  parish  to  which  poor  persons  beleiig. 
Relief,  under  suspended  order,  is  not  recoverable  unless  notice  be  sent  of  such  order, 
s.  84. 

(a)  See  Mr.  Hovendon's  note  on  the  late  alterations  in  the  poor  laws,  and  particularly 
on  the  policy  of  the  constitution  pf  an  unlimited  establishment  of  paid  commissioners, 
in  the  nineteenth  edition  of  Blackstone,  vol  1,  p.  365,  n.  67. 
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CHAPTER  X. 

OP  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS,  OR  NATIVES. 

Hie  first  and  most  obvious  division  of  the  people  is  into  Of  the  people, 
aliens  and  natural  bom  subjects.     Natural  bom  subjects  are  Natunlborn 
such  as  are  bom  within  the  dominions  of  the  crown  of  England;  "*^J«<^« 
that  is,  within  the  legiance  or  the  aUegiance  of  the  king ;  and 
aliens,  such  as  are  bom  out  of  the  kingdom.     Allegiance  is 
the  tie  or  Ugamen  which  binds  the  subject  to  the  king,  in 
letum  for  that  protection  which  the  king  affords  the  subject 

The  oath  of  fealty,  required  by  the  feodal  law  to  be  taken  by  Allegiance, 
all  tenants  to  their  landlord,  is  couched  in  almost  the  same 
tennsas  our  ancient  oath  of  allegiance,  except  that  in  the  oath  2  Feud.  5,6,7' 
of  feal^  there  was  firequendy  an  exception  of  the  faith  due  to 
asoperior  lord  under  whom  the  landlord  himself  perhaps  was 
oolj  a  tenant  or  vassal     But  when  the  acknowledgment  was 
made  to  the  superior  himself,  who  was  vassal  to  no  man,  it  was 
died  the  oath  of  aUegiance,  and  dierein  the  tenant  swore  to 
kar  fidth  to  his  sovereign  lord,  in  opposition  to  all  men,  with-  2  Feud.  99. 
out  exception.     Land  held  by  this  species  of  fealty  was  called 
fmium  Ugiuniy  a  liege  fee ;  the  vassals  homines  Ugiiy  or  liege 
taok;  and  the  sovereign  their  dominus  ligius,  or  liege  lord. 
it  being  a  setded   principle   of  tenure  that  aU  lands  in  the 
Idogdom  are  holden  of  the  king  as  lord  paramoimt,  no  oath 
but  diat  of  fealty  could  be  taken  to  inferior  lords,  and  the  oath  of 
allegiance  was  confined  to  the  king  alone.     By  an  easy  analogy 
die  term  of  allegiance  was  brought  to  signify  all  other  engage- 
Dents  due  firom  subjects  to  their  prince,  as  well  as  those  duties 
mbkh  were  simply  territorial     The  oath  of  allegiance,  which 
InidB  the  subject  ^^  to  be  faithful  and  bear  true  allegiance  to  7  Rep. 
ikking,^  was  introduced  by  the  convention  parliament  at  the  Calvin'^B  case, 
Revolution.     The  oath  of  supremacy  is  calculated  as  a  renim-     ' 
ciatioQ  of  the  pope's  pretended  authority  (a) ;  and  the  oath  of  ab- 
jBEatiGn(6),  introduced  in  the  reign  of  William  the  Third,  recog-  ^^  W.  3,  c.  6. 
oiaes  the  right  of  the  king  derived  under  the  act  of  setdement, 
tDgaging  to  support  him,  to  disclose  all  traitorous  conspiracies 

(a)  See  post,  note  (c),  p.  66.  (^)  See  post,  note  (c)»p.  66. 
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against  him,  and  renouncing  the  pretender.    This  oath  must  be 

taken  by  all  persons  in  any  office,  trust  or  employment,  and 

may  be  tendered,  by  two  justices  of  the  peace,  to  any  person 

1  Geo.  1,  c.  13.  whom  they  suspect  of  disaffection;  and  the  bath  of  allegiance  (c) 

*  '  '    *  may  be  tendered  to  all  persons  above  the  age  of  twelve  yeant, 

1  Hal.  P.  C.     whether  natives,  denizens  or  aliens,  either  in  the  court  leet  or 

i^Hal  P  C      sh^^^s  toum.    But  there  is  an  implied  allegiance  owing  fix>m 

61.    '  every  subject  to  his  sovereign,  antecedently  to  any  express 

aUegiance  in  form,  in  the  same  manner  as  the  kiilg,  by  the 

descent  of  the  crown,  is  bound  to  all  duties  of  sovereignty 

before  his  coronation  oatL 

Natural  and  Allegiance,  both  express  and  implied,  is  distinguished  by 

local  allcgi-      ^jj^  j^w  into  natural  and  local  allegiance,  the  former  being 

7  Ren.  7  perpetual,  the  latter  temporary.     Natural  alle^ance   is  due 

"^   •         fiom  aU  men  bom  within  the  king's  dominions  immediately 

Upon  their  buth,   and  continues  umversal  and  permanent 

giance.  Local  allegiance  is  due  from  an  alien  whilst  he  continueB 

7  Rep.  6.         within  the  king's  dominions,  and  ceases  the  instant  he  transfers 

himself  from  them. 
Relative  rights      The  rights  of  natural  bom  subjects  are  acquired  by  beings 
i^^id      bom  within  the  king's  legiance,  and  can  never  be  forfeited  by- 
aliens,  any  distance  of  place  or  time,  but  only  by  their  own  mift-— ^ 
behaviour.     The  rights  of  aliens  are   more    circumscribed^ 
being  acquired  only  by  residence  here,  and  lost  whenever  the;y 
remove.     If  an  alien  bom  purchase  lands  in  England,  the  kiim^ 
Co.  Litt.  2.      is  thereupon  entitled  to  them ;  yet  an  alien  may  acquire  a  pro- 
perty in  goods,  money,  or  other  personal  estate  (d),  or  may 
7  Rep.  17.       hire  a  house  for  his  habitation.     Aliens  may  also  trade    as 
freely  as  other  people.     They  may  bring  actions  concerning 
personal  property,  and  may  make  wills  and  dispose  of  their 
personal  estate.     These  privileges,  however,   apply  to  alien 
friends  only ;  for  alien  enemies  have,  during  war,  no  ri^tfl^ 
4  G*"^  2  ^'21  ^^'^^^  by  ^^  king's  special  fevour.     All  children  bom  out  of 
l3Geo.3,c.2l.  the  king's  legiance,  whose  fathers  or  grandfathers^  by  the 
fether's  side,  were  natural  bom  subjects,  are  declared  to  be 
natural  bom  subjects  themselves,  unless  such  ancestors  were 
attainted  or  banished  for  high  treason,  or  were  at  the  birth  of 
such  children  in  the  service  of  a  prince  at  enmity  with  Great 
Britain.      Yet  the  grandchildren  of  such  ancestors  are  not 


(c)  Another  form  of  oath  was  substituted  for  Roman  Catholics  by  10  Geo.  4,  c.  7. 

(d)  If  he  take  a  lease  for  years  of  lands  the  kin^  shall  have  it.    But  of  a  house  for 
habitation,  he  may  take  a  lease  for  years  as  incident  to  Commerce.    Co.  Ldtt,  26, 2  b. 
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enabled  to  claim  any  estate  or  interest,  unless  the  claim  be 
made  within  five  years  after  the  same  sliall  accrue.  The 
diildren  of  aliens,  bom  in  England,  are,  gcnerelly  speaking, 
natural  bom  subjects,  and  entitled  to  all  the  privileges  of  such. 

A  denizen  is  an  alien  bom,  but  who  has  obtained  ex  do-  Denlzent. 
matiane  regis  letters  patent  to  make  him  an  English  subject  7  Rep.  25. 
A  denizen  is  in  a  kind  of  middle  state,  between  an  alien  and 
natural  bom  subject,  and  partakes  of  both  of  them.     He  may 
take  lands  by  purchase  or  devise,  which  an  alien  may  not;  H  Rep.  67. 
but  cannot  tid^e  by  inheritance ;  for  his  parent,  through  whom 
he  must  claim  being  an  alien,  had  no  inheritable  blood,  and 
tberefoie  could  convey  none  to  the  son  (e).     And  upon  a  Uke 
defect  of  hereditary  blood,  the  issue  of  a  denizen  bom  before 
denization  cannot  inherit  to  him,  but  his  issue  bom  after  may.  ^'  ¥**•  ®' 
Naturalization  cannot  be  performed  but  by  act  of  parlia-  uaturaliiati 
ment,  for  by  this  an  aUen  is  put  in  exactly  the  same  state  as 
if  he  had  been  bom  in  the  king's  legiance ;  except,  that  he  is 
bicapable,  as  well  as  a  denizen,  of  being  a  member  of  the  privy  12  Wm.  3,  c2. 
ooandl  or  parliament,  and  of  holding  offices  or  grants  from 
the  crown ;  nor  can  any  person  be  naturaUzed  unless  he  has 
Roeived  the  sacrament  within  one  month  before  the  bringing 
in  of  the  bill ;  and  imless  he  takes  the  oaths  of  allegiance  and 
9Sftemacj  (/)  in  the  presence  of  parliament  7  Jac.  i,  c.  2. 


CHAPTER  XL 

OF  THE  CLERGY. 


The  people,  whether  aliens,  denizens,  or  natives,  are  divis-  Of  the  cleiigy. 
able  into  two  kinds,  the  clergy  and  Isdty. 

Tlie  dergy  comprehend  in  law  all  persons  in  holy  orders 
ad  in  ecclesiastical  offices.     They  have   certain  privileges, 


CO  By  25  Geo.  2,  c.  39>  no  natural  bom  subject  can  derive  a  title  through  an  alien 
inent  or  ancestor,  unless  he  be  bom  at  the  death  of  the  ancestor,  who  died  seised  of 
fts estate,  which  he  claims  by  descent;  but  if  a  descent  be  cast  upon  a  daughter  of  an 
aioi,  it  ahall  be  devested  in  favour  of  a  natural  bora  son ;  and  in  case  of  an  after  bom 
faghler  or  daughters  only,  all  the  sisters  shall  be  co-parceners. 
{/)  See  ante»  note  (c),  p.  66. 

F  2 
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Their  exemp-    exemptions^  and  disabilities.     A  clergyman  cannot  be  com- 


****"**  pelled  to  serve  on  a  jury,  nor  to  appear  at  a  court  leet  or  ?iew 

2  Inst.  4.  *  of  firankpledge ;  nor  can  he  be  chosen  to  any  temporal  office. 
Finch.  L.  88.  During  his  attendance  on  divine  service  he  is  privileged  ftom 
soEdw.  3,  arrests  in  civil  suits.  Clergyman  are  incapable  of  sitting  in 
iRichd.  2.  the  house  of  commons;  and  by  21  Hen.  8,  c.  13,  are  not 
^'  ^^' ,  . .  allowed  to  take  any  lands  or  tenements  to  fenn  (a),  or  to 
ti«.  *  *"  engage  in  any  manner  of  trade,  or  sell  any  merchandize  (6) 
Ranks  and  de-  The  ranks  and  degrees  in  the  frame  and  constitution  cf 
M^caT  *m^  ecclesiastical  polity y  are  archbishops  and  bishops,  deans  and 

chapters,  archdeacons,  rural  deans,  parsons  and  vicars,  cuFBto, 

churchwardens,  and  parish  clerks. 
Archbishops  or       An  archbishop  or  bishop  (c)  is  elected  by  the  chapter  of  hi& 
WA^  how      cathedral  church  by  virtue  of  a  license  from  the  crown. 

(a)  By  1  &  2  Vict.  c.  106, 8. 28,  spiritual  persons  are  not  to  take  to  farm  for  occupatiM 
above  eif^hty  acres,  without  the  consent  of  the  bishop  in  writing,  and  then  not  beyond 
seven  years,  under  penalty  of  40s.  per  acre. 

ib)  By  1  &  2  Vict.  c.  106,  the  act  57  Geo.  3,  c.  99»  was  repealed,  and  it  was  enacted 
that  no  spiritual  person  beneficed  or  performing  duty,  shall  engage  in  trade,  or  buy  to 
sell  again  for  profit  or  gain.  But  this  prohibition  does  not  extend  to  spiritual  penoM 
engaged  in  keeping  schools,  or  as  tutors,  &c.  in  respect  of  any  thing  done,  or  iny 
buying  or  selling  in  such  employment,  or  to  selling  any  thing  bond  fide  bought  for  ^ 
use  of  the  family,  or  to  being  a  manager,  &c.  in  any  benefit,  or  life  or  fire  assunnce 
society,  or  buying  and  selling  cattle,  &c.  for  the  use  of  his  own  lands,  &c.  Spiritual 
persons  illegally  trading  may  be  suspended,  and  for  the  third  offence  deprived, 
88.  29.  30,  31. 

(c)  By  6  &  7  Wm.  4,  c.  77,  "  for  carrying  into  effect  the  reports  of  the  commissioners 
appointed  to  consider  the  state  of  the  established  church  in  England  and  Wales,  with 
reference  to  ecclesiastical  duties  and  revenues,  so  far  as  they  relate  to  episcopal  dioceees* 
revenues,  and  patronage  ;*'  after  reciting  the  commissions,  and  stating  that  the  sttd 
commissioners  had  made  several  reports,  in  which  they  advised  that  commissioners 
should  be  appointed  by  parliament,  to  prepare  and  lay  before  the  queen  in  council 
such  schemes  as  should  appear  to  them  best  adapted  for  carrying  into  effect  the  recom- 
mendations contained  in  such  reports,  and  that  the  reports  suggested  new  arrange- 
ments of  the  various  dioceses  therein  mentioned  (and  which  are  stated  in  the  preamble 
to  the  act),  and  the  erection  in  the  province  of  York  of  two  new  sees,  one  at  Man- 
chester and  the  other  at  Ripon ;  that  the  jurisdiction  of  the  bishop's  court  in  each 
diocese  be  co-extensive  with  the  limits  of  the  diocese  as  newly  arranged ;  that  such 
alterations  be  made  in  the  apportionment  or  exchange  of  ecclesiastical  patronage  among 
the  several  bishops  as  should  be  consistent  with  the  relative  magnitude  and  importance 
of  their  dioceses  when  newly  arranged,  and  as  should  afford  an  adequate  quantity  oi 
patronage  to  the  bishops  of  the  new  sees,  and  that  to  provide  for  the  augmentation  oi 
the  incomes  of  the  smaller  bishopricks,  such  fixed  annual  sums  be  paid  to  the  com- 
missioners out  of  the  revenues  of  the  larger  sees  as  should,  upon  due  inquiry  and 
consideration,  be  determined  on  so  as  to  secure  to  the  several  bishopricks  certain 
average  annual  incomes,  it  was  enacted,  that  certain  persons  be  incorporated  by  the 
name  of  "  the  Ecclesiastical  Commissioners  for  England,*'  who  are  to  prepare  and  lay 
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At  every  avoidance  of  a  bishoprick^  the  king  sends  the  dean  ^  Hen.  8. 
and  chapter  his  license  to  proceed  to  election,  accompanied 
with  his  letter  missive,  containing  the  name  of  the  person 
whom  he  vrould  have  them  elect  If  the  dean  and  chapter 
delay  their  election  above  twelve  days,  the  nomination  de- 
volves to  the  kin^  who  may,  by  letters  patent,  appoint  such 
person  as  he  pleases.  This  election,  if  it  be  of  a  bislhop,  must 
be  signified  by  the  king's  letters  patent  to  the  archbishop  of 
the  province ;  if  it  be  of  an  archbishop,  to  the  other  arch- 
bishop and  two  bishops,  or  to  four  bishops,  requiring  them  to 
confirm,  invest,  and  consecrate  the  person  so  elected,  which 
they  are  bound  to  perform  immediately.  After  which,  the 
bishop  elect  shall  sue  to  the  king  for  and  take  restitution  of 
liis  temporalities,  and  make  oath  to  the  king. 

An  archbishop  is  the  chief  of  the  clergy  in  a  whole  province.  Archbishop 
«iid  has  the  inspection  of  the  bishops  of  that  province  as  well  ^{*g®^°[jj^® 
98  of  the  inferior  clergy,  and  may  deprive  them  on  notorious  whole  pro- 
cause.      He  has  also  his  own  diocese  wherein  he  exercises  I'"*^® 
episcopal  jurisdiction,  as  in  his  province  he  exercises  archi-  541. 
ejuflcopaL     As  archbishop,  he,  upon  receipt  of  the  king's  writ, 
tills  the  bishops  and  cleigy  of  his  province  to  meet  in  convo- 
cation, but  without  the  king's  writ  he  cannot  assemble  them.  4In8t322,323. 
To  him  all  appeals  are  made  fi'om  inferior  jurisdictions  within 
Us  province,  and  as  an  appeal  lies  fi'om  the  bishops  in  person, 
to  him  in  person,  so  it  also  lies  firom  the  consistory  courts  of 
each  diocese  to  his  archiepiscopal  court     The  archbishop  is 
entitled  to  present,  by  lapse,  to  all  the  ecclesiastical  livings  in 
the  disposal  of  his  diocesan  bishops,  if  not  filled  within  six 
nontfaflL     When  a  bishop  is  consecrated,  the  archbishop  may 
name  a  clerk  or  chaplain,  to  be  provided  for  by  such  bishop ; 
but  it  is  now  usual  for  the  bishop  to  make  over,  by  deed,  to  the 
aidihishop,  his  executors  and  assigns,  the  presentation  of  such 
benefice,  in  the  bishop's  disposal  within  that  see,  as  the  arch-  __ 
faidiop  shall  choose,  which  is,  therefore,  called  his  option^  which  the  archbishop. 


tchemea  before  the  queen  in  council  for  carryinpf  into  effect  the  before-mentioned  recom- 
The  queen  in  council  may  make  orders  for  carrying  the  said  schemes  into 
whidi  moat  be  registered  in  each  diocese  and  gazetted,  and  are  then  to  be  of  full 
fur  an  purposes  and  as  to  all  persons.  The  above  alterations  are  not  to  take 
flaee  until  the  avcndance  of  the  several  sees,  unless  with  the  consent  of  the  respective 
Wiopa,  if  in  poeaeaaion  on  the  14th  March,  1836.  No  ecclesiastical  dignity,  office,  or 
Wncice,  is  to  be  held  in  commendam  by  any  bishop,  unless  he  so  held  the  same  at  the 
time  of  passing  thia  act.  By  1  &  2  Vict.  c.  30,  the  above  act,  so  far  as  it  relates  to,  or 
■ay  aflbct  the  see  of  Sodor  and  Man,  is  repealed. 
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Options  are  only  binding  on  the  bishop  himself  who  grants  them, 
not  on  his  successors.  It  is  the  privilege,  by  custom  of  the 
archbishop  of  Canterbury,  to  crown  the  kings  and  queens  ci 
England.  He  has  also  the  power  of  granting  dispensatioDB  in 
certain  cases,  and  of  granting  special  licenses  to  many  at  any 

25  Hen.  8,  place  or  time.  To  hold  two  livings  and  the  like.  He  also 
exercises  the  right  of  conferring  degrees  in  prejudice  of  the  two 
universities  (d). 

The  power  The  power  and  authority  of  a  bishop  consist  principally  in 

of  a  bkhw!*^  inspecting  the  manners  of  the  people  and  clergy,  and  punish- 
ing them  in  order  to  reformation  by  ecclesiastical  censures. 
To  this  purpose  he  has  several  courts  under  him,  which  are 
held  by  his  chancellor,  who  must  be  a  doctor  of  civil  law,  so 

37HeiL8»cl7.  created  in  some  university.     It  is  also  the  business  of  a  bishc^ 

to  institute  and  to  direct  mduction  to  aU  ecclesiastical  Uvings  in 
his  diocese. 

Archbishop-  Archbishopricks  and  bishopricks  may  become  void  by  death, 

shopria^  ma     deprivation  for  any  gross  and  notorious  crime,  or  by  resignation. 

become  void.     A  bishop  must  resign  to  his  metropoUtan ;  but  an  archbishop 

?22^  ^^*      ^^®^  resign  to  none  but  the  king. 

Dean  and  A  dean  and  chapter  are  the  council  of  the  bishop  to  asast 

3*^"' 76.        ^^  ^*  ^^^^  ^"^^^ 

Co.  Litt  103,        All  ancient  deans  are  elected  by  the  chapter,  by  conge  cTeMttre 

Election  of       ^™  ^®  ^^'^  ®^d  letters  missive  of  recommendation  in  the 
deans.  same  manner  as  bishops  (e) ;  but  in  those  chapters  that  were 

173.     ^^^      founded  by  Henry  8,  out  of  the  spoils  of  the  dissolved  mcmas- 
teries(/),  the  deanery  is  donative,  and  the  installation  merely  by 
And  chapters,    the  king's  letters  patent     The  chapter,  consisting  of  canons 
or  prebendaries,  are  sometimes  appointed  by  the  king,  some- 
times by  the  bishop,  and  sometimes  elected  by  each  other. 


{d)  Called  Lambeth  degrees.  The  recent  act,  2  Vict.  c.  18,  enables  archbishops 
and  bishops  to  raise  money  on  mortgage  of  their  sees,  for  the  purpose  of  building  and 
otherwise  providing  fit  houses  for  their  residence. 

(e)  See  a  full  historical  account  of  the  nomination,  election,  and  collation  to  deaneries 
in  note  105,  of  Mr.  Hargrave's  Co.  Litt.  95  a. 

(/)  The  new  deaneries  and  chapters  to  old  bishopricks  are  eight ;  namely,  Canterbury, 
Norwich,  Winchester,  Durham,  Ely,  Rochester,  Worcester,  and  Carlisle.  The  new 
deaneries  and  chapters  to  new  bishopricks  are  ^ve,  namely,  Peterborough,  Chester, 
Gloucester,  Bristol,  and  Oxford.  Hargrove  Co,  Litt,  95  a,  note  104 ;  and  see  now  the 
act  6  &  7  Wm.  4,  c.  77  (ante,  note  (c),  p,  68)  providing  for  the  erection  of  two  new 
sees  at  Manchester  and  Kipon,  and  for  the  more  equal  distribution  of  the  revenues  of 
dioceses  and  of  episcopal  duties,  so  as  to  prevent  the  necessity  of  attaching  benefices  to 
bishopricks  by  commendam. 
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Deaneries  and  prebends  may  become  void  like  a  bishoprick^  Deaneries  and 
by  death  or  dejuivadon,  or  by  resignation  to  either  the  king  Jofded^ 
or  the  bishop.  Plowd.  498. 

An  archdeacon  has  an  ecclesiastical  jurisdiction,  immediately  Of  the  arch- 
subordinate  to  the  bishop,  throughout  the  whole  of  his  diocese,  ^l^^enui^ 
or  in  some  particular  part  of  it     He  is  usually  appointed  by  authority. 
the  bishop  and  has  a  kind  of  episcopal  authority  originally 
derived  fix)m  the  bishop,  but  now  independent  and  distinct 
from  his.     He,  therefore,  visits  the  clergy,  and  has  his  separate  i  Bom.  Ecclcs. 
court  for  punishment  of  offenders  by  spiritual  censures,  and  for        '  ^*  ^' 
hearing  all  other  causes  of  ecclesiastical  cognizance  (^). 

The  rural  deans  are  very  ancient  officers  of  the  church,  but  Rural  deans, 
ahnost  grown  out  of  use,  though  their  deaneries  still  subsist  ^^JJ  ^33^' 
asanecclefflastical  division  of  the  diocese  or  archdeaconry. 

A  parson  is  one  that  has  full  possession  of  all  the  rights  of  Papons  and 
a  parochial  church.     He  is  called  parson,  persona  ecclesice, 
because  by  his  person  the  church,  which  is  an  invisible  body, 
isrepresented ;  and  he  is  in  himself  a  body  corporate,  in  order 
to  protect  and  defend  the  rights  of  the  chmx^h  which  he  per- 
sonates by  a  perpetual  succession.     He  is  sometimes  called  Co.  Litt.  300. 
lector:  but  the  appellation  of  parson  is  more  legaL     A  parson 
bag,during  his  Ufe,  the  freehold  in  himself  of  the  parsonage 
bouae,  the  glebe,  the  tithes,  and  other  dues.     But  these  are 
sometimes  appropriated,'  that  is,  the  benefice  is  perpetually  Appropriations 
aonei^  to  some  spiritual  corporation,  either  sole  or  aggregate, 
bemg  the  patron  of  the  living.     At  the  first  establishment  of 
the  parochial  clergy  the  tithes  of  the  parish  were  distributed 
io  a  fourfold  division,  one  for  the  bishop,  another  for  main- 
taining the  fobric  of  the  church,  a  third  for  the  poor,  and  the 
fourth  for  the  incumbent     When  the  sees  of  the  bishop  became 
otherwise  endowed  they  were  prohibited  from  demanding  their 
ahaie.     And  hence  it  being  inferred  by  the  monasteries  that 
a  amall  part  was  sufficient  for  the  officiating  priest,  and  that 
the  remainder  might  be  applied  to  the  use  of  dieir  own  frater- 
nities, subject  to  the  burthen  of  repairing  the  church  and 
providing  for  its  constant  supply,  they  purchased  the  advowsons 
within  their  reach,  and  then  appropriated  the  benefices  to  the 
use  of  their  own  corporations,  having  first  obtained  the  king's 
license  and  consent  of  the  bishop ;  the  whole  being  indeed 

(f)  By  6  &  7  Wm.  4,  c.  77,  s.  19»  all  archdeacons  in  England  and  Wales  are  to  have 
and  exercise  full  and  equal  jurisdiction  within  their  respective  archdeaconries,  any  usage 
to  the  cootrary  notwithstanding. 
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nothing  else  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in  their  own  hands  without  presenting  any 

Plowd.  496,  clerk,  they  undertaking  to  provide  for  the  service  of  the  diuich. 
This  appropriation  might  be  severed,  and  the  church  become 
disappropriate  if  the  patron  presented  a  clerk  who  was  instituted 
and  inducted,  or  if  a  corporation  having  the  appropriatiaii 
should  be  dissolved,  by  which  the  perpetuity  of  persons  necessaxy 
to  support  the  appropriation  would  be  destroyed. 

At  the  dissolution  of  the  monasteries  by  27  Hen.  d,  c  27, 
and  31  Hen.  8,  c.  13,  the  appropriations  of  the  parsonages  which 

Sdd.  Reyiew     they  possessed  (amounting  to  more  than  one-third  of  all  the 

of  Tith   c  0  •'    *  \  o 

g   .    '      '     parishes  in  England)  would  have  been,  by  the  common  law, 

logy,  35.  disappropriated,  had  not  a  clause  in  those  statutes  given  them 

to  the  king.  Hence,  and  from  the  alien  priories  which  in 
former  reigns  were  dissolved  and  given  to  the  crovni  have 
sprung  all  the  existing  lay  appropriations,  they  having  been 

Spelm.  of         afterwards  granted  out  by  the  crown.     The  person  deputed  by 

^  '  ^'  these  appropriating  corporations  to  perform  the  duties  of  the 

church  was  no  more  than  a  curate  or  deputy,  or  vice  regent 

Kid.  c.  11.  1.    of  the  appropriator,  and,  therefore,  called  vicarius  or  picar. 

Distinction  be-  The   distinction  between  a  parson    and   vicar  is  this,  that 

and  vicar.  the  parson  has  usually  the  whole  right  to  all  the  ecclesiastical 
dues  in  his  parish ;  but  a  vicar  has  generally  an  appropriator 
over  him,  entitled  to  the  best  part  of  the  profits  to  whom  he  is 
in  effect  perpetual  curate  (A). 

Method  of  be-      fhe  method  of  becomimr  a  parson  or  vicar  is  much  the  same. 

coming  panon    r«    ,      ,     ,  i    i  ,        °     *  .         ...  j  •     i 

or  vicar.  To  both  these  holy  orders,  presentation,  mstitution  and  mduc- 

tion  are  necessary  requisites.  By  13  Eliz.  c.  12,  no  person 
under  twenty-three,  and  in  deacon's  orders,  can  be  presented 
to  any  benefice  with  ciure ;  and  by  13  &  14  Car.  2,  c  4,  no 
person  can  be  admitted  to  any  benefice  unless  he  has  been 
Lt  ordained  a  priest  (t),  when  he  becomes,  in  legal  langoage, 
a  clerk  in  orders.  But  if  he  obtains  orders,  or  a  license  to 
preach,  by  money  or  corrupt  practices,  the  person  giving  sudi 
orders  forfeits  40&,  and  the  person  receiving,  10^,  and  is  inca- 


(h)  All  the  tithes  or  dues  of  the  church  of  common  right  belong  to  the  rector,  or  to 
the  appropriator  or  impropriator,  who  have  the  same  rights  as  the  rector ;  and  the  vicar 
is  entitled  only  to  that  portion  which  is  expressed  in  his  endowment,  or  what  his  pre- 
decessors have  immemorially  enjoyed  by  prescription,  which  is  equivalent  to  a  grant  or 
endowmeot — See  Mr.  Christian's  note  to  Blackstone,  v,  i,p.  387. 

(i)  By  44  Geo.  3,  c.  43,  no  person  can  he  admitted  a  deacon  in  England  or  Ireland 
hefore  twenty-three  complete,  and  no  person  can  be  admitted  a  priest  before  twenty- 
four  complete. 
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pable  of  any  ecclesiastical  preferment  for  seven  years  after-  3t  Elis.  c.  6. 
wards. 

Hie  bishop  may  refuse  to  institute  a  cleik  to  a  parsonage  Bishop  may 
or  yicarage  if  the  patron  is  excommunicated  and  remains  in  J^^***'"* 
contempt  forty  days,  or  if  the  clerk  be  unfit,  with  regard  to  2  Roll.  Abr. 
Us  person,  or  if  he  be  illegitimate,  an  outlaw,  an  excommu-  ^^^  j  13 
mcate,  an  alien,  or  under  age,  or  with  regard  to  his  faith  or  c.  20. 
morals,  or  for  any  particular  heresy  or  vice  that  is  malum  in  se,  I55.        ^' 
or  if  he  be  unfit  for  want  of  leaminir.     If  an  action  at  law  be  2  Inst.  632. 
broi^t  by  the  patron  against  the  bishop  for  refiising  his  clerk,  7  Rich.  2'.  c!  2. 
and  the  cause  be  of  a  temporal  nature  and  the  &ct  admitted, 
the  judges  of  the  king's  courts  must  determine  its  validity ;  but 
if  the  &ct  be  denied  it  must  be  determined  by  a  jury.     If  the 
cause  be  of  a  spiritual  nature,  the  fiu^t,  if  denied,  must  be 
determined  by  a  jury,  and  if  the  &ct  be  admitted,  the  court, 
npoQ  advice  of  learned  divines,  decides .  its  sufiiciency.     If  2  Inst.  632. 
Ae  cause  be  want  of  learning,  by  9  £dw.  2,  st  1,  c.  13,  the 
examination  of  the  fitness  of  a  person  presented  to  a  benefice 
bekmgs  to  the  ecclesiastical  judge,  and  the  metropoUtan,  after  5  Rep.  58. 
the  refiisal  of  the  ordinary,   re-examines  him    and  certifies 
Ub  qualifications,  which  certificate  is  final     When  a  vicar  id  2  Inst  632.    ? 
instituted,  he,  besides  the  usual  forms,  takes,  if  required  by  the  ituHhaion, 
bishop,  an  oath  of  perpetual  residence(^*).     When  the  ordinary  CoUatkm. 
IB  also  the  patron,  and  confers  the  living,  the  presentation  and 
institution  are  one  and  the  same  act,  and  are  called  a  collation 
to  a  benefice. 

Induction  is  performed  by  a  mandate  fi-om  the  bishop  to  Inductioiu 
the  archdeacon,  who  issues  out  a  precept  to  other  clergymen 
to  perform  it  for  him.  It  is  done  by  giving  the  clerk  corpond 
possession  of  the  church,  as  by  holding  the  ring  of  the  door»  or 
toUii^  the  bell,  and  is  a  form  required  by  law,  to  give  all  the 
parishioners  notice  of  their  new  minister  to  whom  their  tithes 
are  to  be  paid. 

By  21  Hen.  8,  c.  13,  persons  wilfiilly  absenting  themselves 
fiom  their  benefices  are  liable  to  certain  penalties  (Jc). 

ij)  No  such  oath  is  to  be  required  of  or  taken  bj  any  vicar,  1  &  2  Vict.  c.  106,  s.  61. 

(ib  By  ]  &  3  Vict.  c.  106,  the  act  21  Hen.  8,  c.  13,  is  repealed,  and  it  is  enacted,  tbaS 

sot  more  than  two  preferments  shall  be  held  together,  nor  two  benefices,  unless 

vidiin  ten  miles  of  each  other ;  nor  if  the  population  of  one  such  benefice  is  more  than 

30OO,  or  the  joint  yearly  value  shall  exceed  1000/.    If  the  yearly  value  of  one  of  the 

nad  benefices  be  less  than  150/.,  and  the  population  exceed  two  thousand  persons,  the 

two  may  be  held  jointly  after  statement  of  reasons  to  the  bishop.    A  license  or  dispen- 

■tion  to  hold  two  together  must  be  obtained  from  the  archbishop  of  Canterbury. 

Glebe  lands  may,  in  certain  cases,  be  excepted  out  of  any  united  benefice  to  augment  the 

pnmsoD  lor  an  adjoining  poor  benefice  by  an  exchange  in  such  manner  that  the  aug- 
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Ayoidanoe  of         There  are  many  ways  by  which  a  parson  or  vicar  may  cease 
benefice.  to  be  SO.     By  death ;  by  cession  in  taking  another  bNenefioe 

unless  he  obtains  a  dispensation ;  by  consecration  to  a  bishop- 
Gro.  Jac  198.  rick;  by  resignation  to  the  ordinary;  by  deprivation;  by 
3? Elii *a  6  sentence  of  the  ecclesiastical  court  for  fit  causes ;  or  in  pur- 
12  Ann.  c.  12.  suance  of  certain  penal  statutes  which  declare  the  benefice  void 

for  nonfeazance  or  neglect,  or  for  malfeazance  or  crime. 
Commendams.        There  is  a  method  of  holding  livings  in  fiommendam*     Comr 

mendaf  or  ecclena  commendata,  is  a  living  commended  by  the 
crown  to  the  care  of  a  clerk  to  hold  till  a  pastor  is  provided. 
This  may  be  for  one,  two,  or  three  years,  or  perpetual,  being 
a  dispensation  to  avoid  the  vacancy  of  the  Uving,  and  is  called 
a  cammenda  retinere.  There  b  too  a  commenda  redperet 
which  is  to  take  a  benefice  de  novo  in  the  bishop's  own  gift,  or 
the  gift  of  some  other  patron  consenting  thereto,  and  this  is  the 
Hob.  1 44.         same  to  him  as  institution  and  induction  are  to  another  cleik(i)i 


mentation  shall  be  within  the  limits  of  such  poor  benefice  Provisions  are  made  fcr 
annexing  isolated  places  to  contiguous  parishes,  or  constituting  them  separate  beBe> 
fices.  If  the  incumbent's  house  of  residence  be  not  kept  in  repair,  he  is  liable  to  the 
penalties  for  non-residence.  Residence  may  be  enforced  by  monition  or  sequestratioB 
of  the  living,  reserving  the  right  of  appeal  against  sequestration  to  the  archbishop.  A 
benefice  continuing  sequestered  a  year  is  void.  On  the  avoidance  of  any  benefice,  the 
bishop  may  raise  money  to  build  house  of  residence,  if  necessary,  by  mortgage  of  gkbe 
for  thirty-five  years,  in  which  case  the  incumbent  and  his  successor  must  pay  yeaily, 
besides  the  interest,  one-thirtieth  part  of  the  principal,  and  insure  the  buildings  agaimt 
fire.  Where  new  buildings  are  necessary  for  the  residence  of  the  incumbent,  the  bishop 
may  purchase  any  conveniently  situated  house  and  land,  to  be  conveyed  to  the  patron 
in  trust  for  the  incumbent,  llie  governors  of  queen  Anne's  bounty  and  the  colleges 
in  Oxford  and  Cambridge,  and  other  corporate  bodies,  are  empowered  to  lend  money  to 
promote  the  objects  of  the  act.  Acceptance  of  preferment  contrary  to  this  act  vacatet 
the  former  preferment,  but  the  preferments  and  rights  of  possession  esdsting  (Angmt 
1838)  are  saved.  Certain  penalties  are  imposed  for  non-residence  without  a  license  or 
exemption,  and  not  being  resident  on  another  benefice ;  but  the  head  rulers  of  the 
colleges  and  halls  within  the  universities  of  Oxford  and  Cambridge,  the  warden  of  the 
university  of  Durham,  the  head  masters  of  Eton,  Winchester,  and  Westminster  acboolt, 
and  the  then  principal  or  professor  of  the  East  India  College,  are  exempted  from  the 
penalties  of  the  act ;  and  spiritual  persons  holding  certain  ecclesiastical  preferment* 
mentioned  in  section  38,  are  privileged,  whilst  actually  performing  the  duties  of  muh 
preferments.  Performance  of  cathedral  duties  may  be  accounted  residence  nnder 
certain  restrictions,  and  rights  to  exemption  and  licenses  existing  at  the  passing  of  the 
act  are  preserved.  See  also  the  acts  1  &  2  Vict.  c.  23,  and  1  &  2  Vict.  c.  29,  to  ameiid 
the  law  for  providing  fit  houses  for  the  beneficed  clergy,  and  the  recent  act,  2  &  3 
Vict.  c.  30,  for  apportioning  the  spiritual  services  of  parishes  in  which  two  or  move 
spiritual  persons  have  care  of  souls  generally  throughout  the  parish. 

(/)  See  ante,  notes  (c)  and  (/),  pages  68  and  70.  Commendams  were  usually  only  granted 
to  bishops ;  and  the  act  6  &  7  Wm.  4,  c.  77$  provides  that  no  ecclesiastical  ofike  or 
benefice  is  to  be  held  in  commendam  by  any  bishop,  unless  he  so  held  the  same  in 
August,  1836. 
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A  curate  is  the  lowest  degree  in  the  churchy  being  in  the  Ctmtet. 
ome  state  that  a  vicar  was  formerly,  an  officiating,  temporary 
minister  instead  of  the  proper  incumbent  Though  there  are 
vbat  are  called  perpetual  curacies,  where  all  the  tithes  are 
ippiapriated  and  no  vicarage  endowed ;  but  instead  of  such  J  Bum's  Eccl. 
endowment  a  perpetual  curate  is  appointed  by  the  appropriator. 
If  any  rector  or  vicar  nominates  a  curate  to  die  orcUnany  to  be 
ficeosed  to  serve  the  cure  in  his  absence,  the  ordinary  shall 
Rtde  his  stipend,  and  on  &ilure  of  payment  may  sequester  the 
profits  of  the  benefice  {m). 

There  are  also  certain  inferior  ecclesiastical  officers  of  whom  Church- 

die  common  law  takes  notice ;  as  churchwardens  who  are  the 

gDSidians  or  keepers  of  the  church  and  representatives  of  the 

body  of  the  parish.     They  are  sometimes  appointed  by  the 

ministery  sometimes  by  the  parish,  sometimes  by  both  together, 

«  custom  directs,     liey  are  taken  in  favour  of  the  church  to 

be  hr  some  purposes  a  kind  of  corporation  at  the  common  law, 

Alt  isy  they  are  enabled  by  that  name  to  have  a  property  in 

goods  and  chattels,  and  to  bring  actions  for  them  for  the  use 

and  profit  of  the  parish.     Yet  they  may  not  waste  the  church 

goods,  bat  may  be  removed  by  the  parish  for  so  doing,  and 

dien  called  to  account  by  their  successors.     Their  office  is  to 

repair  die  church,  and  make  rates  and  levies  for  that  purpose, 

b^  these  are  recoverable  only  in  the  ecclesiastical  court  (n). 

Hiej  are  also  joined  with  the  overseers  in  the  care  and  main- 

benance  of  the  poor,  (o) 

^)  By  1  &  2  Vict  c.  106,  in  cases  where  incumbents  shall  be  absent  from  their  livings 
■ae  aaonths  in  the  year,  and  shall  neglect  to  appoint  curates,  the  bishop  may  appoint ; 
■d  vlierB  the  incumbent  does  not  reside,  the  curate  must  reside  on  the  benefice,  or 
wAm  three  miles  of  the  church.    If  the  duty  be  inadequately  performed,  the  bishop  may 
a  curate,  with  stipend,  but  the  incumbent  may  appeal  against  such  appoint- 
In  large  benefices  the  bishop  may  require  the  incumbent  to  appoint  a  curate, 
■idi  etqiend,  although  he  shall  be  resident  and  engaged  in  attending  to  the  duties. 
may  enforce  two  services  on  Sundays  in  certain  cases.    Bishops  may  fix  the 
of  curates  of  non-resident  incumbents  according  to  a  specified  scale,  propor- 
lo  the  value  and  population  of  the  benefice.    In  cases  where  the  population  is 
Ae  bishop  may  require  the  incumbent  to  nominate  two  curates.    All  agreements 
to  curates  contrary  to  this  act  are  void.    If  the  incumbent  shall  be  non- 
for  four  months  in  the  year,  the  bishop  may  assign  the  parsonage-house  to  the 
without  rent,  and  any  portion  of  the  glebe  not  exceeding  four  acres,  at  a  rent  to 
W  ind  by  the  archdeacon  and  one  neighbouring  incumbent,  and  approved  by  the 
Uop ;  hot  the  curate  must  pay  the  taxes,  and  in  case  of  the  vacancy  of  the  benefice 
fnt  oa  having  six  weeks*  notice. 
^)  Payment  of  a  church  rate  may  be  enforced  by  two  justices,  55  Geo.  3,  c.  127>  s.  7. 
(•)  By  7  Wm.  4  and  1  Vict.  c.  45,  the  act  of  58  Geo.  3,  c.  69,  requiring  public  notice 
of  cfery  Tcstry  and  its  object  to  be  given  during  or  immediately  after  divine  service,  and 
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Pariih  clerks.  Parish  clerks  and  sextons  are  also  regarded  by  the  comman 
law  as  persons  who  have  freeholds  in  their  offices,  and  thou^ 
they  may  be  punished  they  cannot  be  deprived  by  ecclesiastical 

I  Roll*  Abr.     censures.     The  parish  clerk  was  formerly  very  generally  in 

holy  orders,  and  some  are  now  so.  He  is  generally  appcHnted 
by  the  incumbent,  but  by  custom  may  be  chosen  by  the  inluK 
bitants ;  and  if  such  custom  appears,  the  court  of  king's  beocii 

Cro.  Car.  S89.  ^^U  grant  a  mandamus  to  the  archdeacon  to  swear  him  in(p). 


CHAPTER  Xn. 


OF  THE  CIVIL  STATE. 


The  lay  part  of  the  people  of  England  may  be  divided  i&to 
three  states,  the  civil,  the  military,  and  the  maritime. 
The  dvil  state.       The  civil  State  includes  all  orders  of  men  not  comprised 
under  the  division  of  clergy,  or  under  the  military  or  maritime 
states. 
Titles  of  no-         All  degrees  of  nobility  and  honor  are  derived  from  the  kii^ 
and  he  may  institute  what  new  titles  he  pleases ;  hence  all  de- 
4  Inst  363.       grees  of  nobility  are  not  of  equal  antiquity.     Those  now  m  use. 
Duke.  are  dukes,  marquises,  earls,  viscounts,  and  barons.     A  duke  i^ 

superior  to  all  others  in  rank  after  the  royal  fiunily.     Among 
Seld.  tit.  hon.     the  Saxons,  the  Latin  name  of  dukes,  duces,  is  frequent,  and 
signified  as  among  the  Romans,   the  commanders  of  tfadr 
armies ;  but  after  (tie  Norman  conquest,  the  kings  themsebeB 
continuing  for  many  generations  dukes  of  Normandy,  thej 
would  not  honour  any  subjects  with  the  title  of  duke  till  the 
time  of  Edw.  3.     In  the  reign  of  Elizabeth  the  order  became 
tit  *•  Ordines.**  extinct,    but  was  revived  by  her  successor  in  the    duke  cf 
Spelman,  Buckingham.     A  marquess^  marchio  is  the  next   degree  of 

Gloss.  191.  nobility.  This  office  formerly  was  to  guard  the  fix)ntieiB  and 
Marquess.         limits  of  the  kingdom,  which  were  called  the  marches,  fixmi  the 

the  several  acts  requiring  a  similar  notice  to  be  given  of  the  assessing  and  coUectiog 
highway  and  poor-rates  and  land-tax  and  other  matters,  are  repealed,  and  the  custom  of 
giving  notice  in  the  same  manner  of  courts  leet,  courts  baron,  and  customary  courts  n 
abrogated ;  and  it  is  provided  that  all  such  notices  shall  be  reduced  to  writing  or  print, 
and  placed  on  the  doors  of  the  parish  church  or  chapel  of  any  parish  or  place  previously 
to  the  commencement  of  divine  service  on  the  several  days  on  which  such  notices  were 
heretofore  made  or  given. 

(p)  The  office  of  parish  clerk  is  a  temporal  office ;  and  though  appointed  by  the 
minister,  if  removed  by  him  without  sufficient  cause,  a  mandamus  wUl  lie  to  restart 
him »  Rex  v.  Warren,  Cewp,  370. 
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Teutonic  word  marchey  a  limit     The  persons  who  ha4  com-  2  Inst  5. 
mand  diere  were  called  marchers  or  marquesses.     An  earl  is  a  Earl. 
tide  of  nobility  so  ancient  that  its  original  cannot  be  ascertained. 
Amoi^  the  Saxons  they  were  called  earldarmen^  quasi  elder 
men,  signifying  the  same  as  senior  or  senator  among  the  Ro- 
nans ;  and  also  schiremen,  because  they  had  each  of  them  the 
government  of  a  shire.     On  the  irruption  of  the  Danes  they 
dianged  the  name  to  eorlesy   which,  according  to  Camden, 
signified  the  same  in  their  language.     In  Latin  they  are  called  ?^j^^^;. 
tmitesy  from  being  the  king's  attendants ;  ^^  a  societate  nomen 
wmfserunty  reges  enim  tales  sibi  associant.''  After  the  Conquest,   Bract.l.  l ,  c.8. 
they  were  called  counts  or  countees,  from  the  French,  but  did 
iwtloDg  retain  that  name,  though  their  shires  are  fix>m  thence 
called  counties.     The  name  of  vice^omes   or  viscount  was  Visooimt. 
iftemrards  used  as  an  arbitrary  title  of  honour  by  Hen.  6,  who  Inst.  5. 
created  viscount  Beaumont,  which  was  the  first  instance  of  the 
kiod.    A  barofCs  is  the  most  general  and  universal  title  of  Baron. 
BoUlity,  for  originally  every  peer  of  superior  rank  had  a  barony 
nnexed  to  his  other  titles.     It  is  probable  that  barons  were  2  Inst  5  and  6. 
aooendy  the  same  with  our  present  lords  of  manors ;  hence  the 
ttme  of  court  baron,  which  is  the  lord's  court,  and  incident  to 
everirinanor(a). 
The  right  of  peerage  was  originally  territorial,  that  is,  an-  Creation  of 
Bezed  to  manors,  honours,  lands,  &c.  the  proprietors  of  which  P^®"* 
were  in  right  thereof  allowed  to  be  peers  of  the  realm,  and 
viien  the  land  was  alienated  the  dignity  passed  with    it  as 
appendant     Thus,  the  bishops  sat  in  the  house  of  lords  in  right 
of  succession  to  certain  ancient  baronies  annexed,  or  supposed 
to  be  annexed  to  their  episcopal  lands.     But  when  alienations  i  Inst.  9. 
grew  to  be  frequent,  peerages  were  confined  to  the  lineage  of  ^^i*^^*,  gg 
die  par^  ennobled,  and  instead  of  territorial  became  personal. 
Feera  are  now  created  either  by  writ  or  patent     The  writ, 
or  kin^s  letter,  is  a  summons  to  attend  the  house  of  peers  by 
Ae  title  ci  that  barony  which  the  king  confers.    The  patent 
11  a  royal  grant   to  a  subject  of  a  dignity  and  degree  of 
peenge.     The  creation  by  writ  is  the  more  ancient  way,  but 
does  not  ennoble,  unless  the  party  summoned  actually  ti^e  his 
reat    TRie  most  usual  way  is  that  by  patent,  which  enures  to  Co.  Litt.  16. 
die  grantee  and  his  heirs  according  to  its  limitations. 
In  eriminal  cases  a  nobleman  is  tried  by  his  peers(6);  and  Incidents  at- 

M  See  post,  book  2.  cap.  6. 

%  A  noUenuuB  ie  tri^  by  his  peers  only  in  treason  and  felony  and  misprision 
teeef ;  bat  in  all  misdemeanors,  as  libels,  riots,  perjury,  conspiracies,  &c.,  be  is  tried 
^icommoner  by  a  jury ;  3  Inst.  30 ;  2  Hawk.  424.— Cilriffum'*  ^ots  to  Bl.  C.  o.  l,p.  401. 
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by  20  Hen.  6,  c.  9,  peeresses,  either  in  their  own  right  <Mr  b 
marriage,  are  tried  before  the  same  judicature.  If  a  womai 
noble  in  her  own  right,  marries  a  commoner,  she*  still  remain 
noble;  but  if  she  be  only  noble  by  marriage,  then  by  marryiiq 
a  commoner  she  loses  her  dignity.  A  peer  or  peeress,  eithe 
in  her  own  right  or  by  marriage,  cannot  be  arrested  in  dn 
cases.  A  peer  gives  not  his  verdict  upon  oath  like  an  (mlinaij 
juryman,  but  upon  his  honour;  he  answers  to  bills  in  chancei^ 
upon  his  honour,  and  not  upon  his  oath;  but  when  he  k 
examined  as  a  witness,  either  in  civil  or  criminal  cases,  h€ 
must  be  sworn.  A  peer  cannot  lose  his  nobiUty  but  by  deatit 
or  attainder. 

The  commonalty  are  also  divided  into  degrees.     The  first  i: 
that  of  a  knight  of  the  order  of  St  George,  or  of  the  garter 
first  instituted  by  Edw.  3,  in  1344 ;  next,  (but  not  till  afije: 
privy  counsellors,  the  chancellors  of  exchequer  and  duchy  C3 
Lancaster,  the  chief  justice  of  the  king's  bench,  the  master  o 
the  rolls,  and  the  other  English  judges)   follows  a  kmghi 
banneret,  if  created  by  the  king  in  the  field  in  time  of  wber 
Then  follows  a  baronet^  which  title  is  a  dignity  of  inheritance 
created  by  letters  patent,  and  descendible  to  the  issue  male.   It 
was  fijrst  instituted  by  James  1,  in  1611,  in  order  to  raise  a 
competent  sum  for  the  reduction  of  the  province  of  Ulster  in 
Ireland,  for  which  reason  all  baronets  have  the  arms  of  Ulster 
added  to  their  fiunily  coat     Next  follow  the  knights  of  tki 
bathy  an  order  instituted  by  Henry  4,  and  revived  by  George  1. 
They  are  so  called  fix>m  die  ceremony  of  bathing  the  ni^ 
before  their  creation.     The  last  of  these  inferior  nobility  are 
knights  bachelors^  the  most  ancient,  though  the  lowest  order  of 
knighthood. 

Esquires  are  the  eldest  sons  of  knights,  and  their  eldest  woB 
in  perpetual  succession.  The  eldest  sons  of  younger  sons  of 
peers,  and  their  eldest  sons  in  perpetual  succession.  Esquires^ 
by  virtue  of  their  offices,  as  justices  of  the  peace,  and  others, 
who  bear  any  office  of  trust  under  the  crown  (c).  The  esquires 
of  knights  of  the  bath,  each  of  whom  constitutes  three  at  his 
installation,  and  all  Irish  peers ;  for  not  only  these  but  the  eldest 
sons  of  peers,  though  firequently  titular  lords,  are  only  esquiies 
in  the  law,  and  must  be  so  named  in  all  l^al  proceedings. 

Lastly,  whoever  studies  the  laws  of  the  realm,  or  studies  in 
the  imiversities,  or  professes  the  liberal  sciences,  or  can  five 

(c)  Mr.  Christian  observes  here  that  this  description  ought  probably  to  be  limited  to 
those  only  who,  bearing  an  office  of  trust  under  the  crown,  are  styled  esqunee  in  their 
commissions  and  appointments. 


Kniglitsoftfae 
birth. 


Kmghts 
bacheloTB. 


Esquires. 
2  InsL  668. 


3  Inst  30. 
1  Inst.  667. 

Gentlemen. 
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without  manual  labour,  and  will  bear  the  port,  charge  and 
countenance  of  such,  is  called  a  gentleman. 

A  yeoman  is  he  that  has  firee  land  of  40s.  a  year. 

The  rest  of  the  commonalty  are  iradesmen^  artificers,  and  Yeomen. 
Ub(mrers;  who,  as  well  as  all  others,  must  be  described  by  the  '^^*"®^ 

jj*  •  /•    I-   -  1  111  artificers,  &c. 

idaition  ot  tneu*  estate,  d^ree,  or  mystery,  and  the  place  to  ,  jj^^  5  ^.  5 
ihich  they  belong,  in  all  original  writs  of  actions,  personal 
ippeak^  and  indictments,  upon  which  process  of  outlawry  may 
be  awarded. 


CHAPTER  Xm. 


OF    THE  lOLITART  AND  MAmTIME  STATES. 


The  military  state  includes  the  whole  of  the  soldiery.  The  military 

Soon  after  the  Restoration,  when  the  military  tenures  were  '**^ 
aboliahed,  the  order  in  which   the  militia  now  stands  was  The  militia, 
regulated  by  law;    the  general  scheme   of  which  is  to  dis- 
cipline ft  certain  number  of  the  inhabitants  of  every  county, 
dwaen  by  lot,  fiur  three  years,  and  officered  by  the  lord  lieu- 
tenant, the  deputy  lieutenants,  and  other  principal  landholders, 
uder  a  commission  fix)m  the  crovra.  They  are  not  compellable  16  Geo.  3,  c.  3. 
to  nuffch  out  of  their  counties,  unless  in  case  of  invasion  or 
aetnal  rebellion  within  the  realm  or  its  dominions,  nor  in  any 
case  to  march  out  of  the  kingdouL     The  petition  of  right  3  Car.  i.* 
eaacts  that  no  soldier  shall  be  quartered  on  the  subject  without  ^^  ^"*  ^'  ^'  ^' 
his  own  consent,  and  that  no  commission  shall  issue  to  proceed 
in  England  according  to  martial  law ;  and  it  was  made  one  of  i  wm.  &  M. 
the  articles  of  the  bill  of  rights,  that  the  raising  or  keeping  a  >•  ^'^>  ^'  ^• 
Handing  army  within  the  kingdom  during  peace,  unless  with 
eonaent  of  parliament,  is  unlawful     When  a  standing  body  of 
troops  is  constituted  with  consent  of  parliament,  it  is  ipso 
faeio  disbanded  at  the  expiration  of  every  year,  unless  con- 
tnnied  by  the  same  authority. 

The  Mutiny  Act  empowers  the  king  ^^  to  frame  articles  of  The  Mutiny 

war  and  constitute  courts  martial,  with  power  to  try  any  crime 

by  audi  articles,  and  inflict  penalties  by  sentence  or  judgment 

of  the  same."  A  vast  and  important  trust  I  an  imlimited  power 

to  create  crimes,  and  annex  to  them  any  punishments  not 

CTti'n'iiTig  to  life  or  limb,  which  are  not  to  be  inflicted  except 

far  crimes  specified  in  the  act,  (such  as  exciting  or  joining  any 

nmdny,  deserting  or  holding  correspondence  with  a  rebel  or 

enemy,  or  striking  or  disobeying  the  commands  of  a  superior 
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officer).  In  some  future  revision  of  this  act,  it  may  be  thought 
worthy  of  parliament  to  ascertain  the  limits  of  military  subjec- 
tion, and  to  enact  express  articles  of  war  for  the  government  of 
the  army,  as  is  done  for  the  government  of  the  navy.  By 
43  Eliz,  c.  3,  a  weekly  allowance  is  to  be  raised  in  eveiy 
county  for  the  relief  of  soldiers  that  are  sick,  hurt,  and 
maimed ;  not  foigetting  the  royal  hospital  at  Chelsea  for  such 
as  are  worn  out  in  their  duty.  Soldiers  in  actual  military 
service   may   make   nuncupative   wills,   and  dispose  of  their 

6Wm.3,c.2l!  effects  without  those  forms  which  the  law  requires  in  other 

••fi«  cases  (a). 

Navil  laws.  Many  laws  have  been  made  for  the  supply  of  the  royal  navy 

with  seamen,  for  their  regulation  when  on  board,  and  to  confer 
privileges  and  rewards  on  them  during  and  after  their  service; 
The  practice  of  impressing  and  grantmg  powers  to  the  admi- 
ralty  for  that  purpose  is  of  very  ancient  date,  and  has  been  uni- 
formly continued,  bya  regular  series  of  precedents,  to  the  present 
time,  whence  it  is  concluded  by  Sir  Michael  Foster  to  be  port 

Rep.  154.  of  the  common  law  (6).  But,  besides  impressing,  there  are 
other  means  provided  of  manning  the  navy.  Parishes  may 
bind  out  poor  boys  apprentices  to  masters  of  merchantmen 
who  are  protected  from  impressing  for  the  first  three  years  (c)f 
and  if  they  are  impressed  afterwards,  the  masters  are  allowed 

31  Geo.  2,        their  wages;  and  great  advantages  in  point  of  wages  are  given  to 

c.io.  volunteer  seamen  in  order  to  induce  them  to  enter  into  the 

service. 

Discipline  of  The  method  of  ordering  seamen  in   the   royal  fleet,    and 

the  fleet.  keeping  up  a  regular  discipline  there,  is  directed  by  certain 

express  rules,  articles,  and  orders  first  enacted  by  parliament, 

13  Car.  2,8tl,  soon  aflcr  the  Restoration,  but  since  new  modelled  and  altered. 

22  Geo  2  c  23    ^  these  articles,  almost  every  possible  offence  is  set  down,  and 

1 9  Geo.  3,  c.  1 7.  the  punishment  thereof  annexed. 

Privileges  of  ^^  privileges  Conferred  on  sailors  are  much  the  same  with 

sailors.  thosc  of  soldicrs,  with  regard  to  relief  when  maimed  or  wounded. 


(a)  By  1  Wm.  4,  c.  14,  8.  3,  and  1  Wm.  4,  c.  15,  s.  3,  no  marine  or  soldier  can  be 
taken  from  the  service  on  the  warrant  of  any  justice  for  breach  of  contract  to  work  for 
any  employer,  or  be  arrested  for  any  debt  under  30/. 

(6)  By  5  &  6  Wm.  4,  c.  24,  the  naval  service  is  limited  to  five  years.  If  the  ship  be 
abroad,  seamen  on  the  expiration  of  their  service  are  to  be  sent  home  by  the  eaiiiett 
opportunity ;  but  the  admiral,  in  case  of  emergency,  may  detain  them  six  months 
longer,  with  one-fourth  increase  of  pay. 

(c)  By  5  &  6  Wm.  4,  c.  19,  s.  39,  parish  apprentices  to  the  sea-service  may  at  any 
time  during  their  apprenticeship  enter  on  board  ships  of  war,  with  the  consent  of  thetr 
masters,  who  are  entitled  to  receive  the  wages  of  such  apprentices. 
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or  saperannuated  either  by  county  rates  or  the  royal  hospital  at 
Greenwich,  and  as  to  the  power  of  making  nuncupative  tes- 
timentBy  and  exemption  from  liability  to  arrest  for  any  debt 
under  20^  (d). 


CHAPTER  XIV. 

OF  MASTER  AND  SERVANT. 

The  principal  relations  in  private  life  are  those  of  master  and  The  private 
lervatU,  husband  and  wife^  parent  and  child,  and  guardian  and  persoiu. 
md.    The  first  sort  of  servants  acknowledged  by  the  laws  are 
rnnial  servants^  so  called  from  being  intra  mania  or  domestics.  MenUl  ser- 
Hie  contract  between  them  and  their  master  arises  upon  the  ^"^' 
liiiing.     If  the  hiring  be  general,  without  any  particular  time 
Emited,  the  law  construes  it  to  be  a  hiring  for  a  year.     All  Co.Litt.  4, 2. 
nyle  men,  between  twelve  years  old  and  sixty,  and  married 
ones  under  thirty,  and  all  single  women  between  twelve  and 
tvtjr,  not  having  any  visible  livelihood,  are  compellable,  by  two 
JDBtices,  to  go  out  to  service  in  husbandry  or  specific  trades,  and 
00  master  can  put  away  his  servant,  or  servant  leave  his  master, 
afler  being  so  retained  either  before  or  at  the  end  of  his  term 
vithout  a  quarterns  warning,  unless  upon  reasonable  cause  to  be 
allowed  by  a  jusdce  of  the  peace,  but  they  may  part  by  consent, 
ormake  a  special  baigain  (a).     Apprentices  (frx>m  apprendre  to  5  Eliz.  c.  4. 
kam)  are  usually  bound  for  a  term  of  years  by  indentures.  Apprentices. 
QnUien  of  poor  persons  may  be  apprenticed  out  by  the  over- 
seen^ with  consent  of  two  justices,  till  twenty-one,  to  such 
penms  as   are  thought  fitting,  who  are  compelled  to   take 
diem(ft)L     Apprentices  to  trades  may  be  discharged  on  reason-  Salk.  57, 491. 

(ii)  B jT  1  &  2  Vict.  c.  110,  no  person  can  now  be  arrested  on  mesne  process  for  any 
Ul  or  eanie  of  action  whatever,  except  by  the  authority  of  a  judge's  order  when  the 
pHtyk  about  to  leave  the  kingdom. 

(■)  See  the  acts  20  Geo.  2,  c.  19>  4  Geo.  4,  c.  29»  and  4  Geo.  4,  c.  34,  giving  to  magis- 
tntei  jurisdiction,  and  extending  their  powers  in  determining  disputes  between  masters 
aid  lervantt,  artificers,  and  others ;  1  Geo.  4,  c.  93,  facilitating  the  recovery  of  wages ; 
S  Ge&  4,  c  96,  and  7  Wm.  4  and  1  Vict.  c.  67,  consolidating  and  amending  the  laws 
nhtife  to  the  arbitration  of  disputes  between  masters  and  workmen,  &c. ;  1  &  2  Wm.  4, 
t.  37,  prohibiting  the  payment  in  certain  trades  of  wages  in  goods  or  otherwise  than  in 
As  cment  cmn  of  the  realm ;  and  the  act  3  &  4  Wm.  4,  c.  103,  amended  by  4  &  5 
Wm.  4*  e.  1,  reg^ating  the  labour  of  children  and  young  persons  in  the  mills  and  fac- 
toiies  of  the  united  kingdom. 

(i>)  By  4  &  5  Wm.  4,  c.  76,  s.  15,  the  poor-law  commissioners  are  to  make  regula- 
tes for  the  education  of  the  children  in  workhouses,  and  for  the  management  of  parish 
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5  Eliz.  c.  4. 


able  cause,  either  at  the  request  of  themselves  or  masters  at  the 
quarter  sessions,  or  by  one  justice,  with  appeal  to  the  sessioiia, 
who  may  direct  restitution  of  a  rateable  share  of  the  premiuiii(c)i 
Labourers.  Labourers  are  only  hired  by  the  day  or  the  week,  and  do  not 

6  Gto  3\^26    ^^^^  ^^^^^  nusnia  as  part  of  the  family.    They  are  also  r^ulated 
StewMtb.         ^y  certain  statutes  (d).      Stewards,  factors,  and  haiUffs  are 

rather  in  a  superior  or  ministerial  capacity. 
1  Hawk.  P.  C.  A  master  may,  by  law,  correct  his  apprentice  for  nej^igenoe 
F  N  B  168  ^^  other  misbehaviour,  so  it  be  done  with  moderation ;  though, 
Bro.  Ab.  tit.  if  a  master  or  master's  wife  beats  any  other  servent  of  fiill  age,  it 
Jl'^JI^^?.'  •  is  good  cause  of  departure  {e).  But  if  any  servant,  workman,  or 
34M.  labourer  assaults  his  master  or  mistress,  he  shall  su£fer  one 

5  Elix.  c.  4.       year's  imprisonment  and  other  open  corporal  punishment,  not 

extending  to  life  or  hmb. 
J^®  ."fi^*"^."*^       The  master  may  maintaith  that  is,  assist  his  servant  in  any 

liabilities  of  .  ,  ."^  ,     ,  .  i  -^  •  _ir^-« 

masters  in  re-    action  at  law  against  a  stranger,  but  m  general  it  is  an  ottence 
«pect  of  ser-      against  public  justice  to  encourage  suits  by  helping  to  bear  the 
expense  of  them,  and  is  called  in  law  maintenance. 

A  master  may  bring  an  action  against  any  man  for  beating  or 

maiming  his  servant,  but  in  such  case  he  must  assign  as  a  special 

9  Rep.  113.       reason  his  own  damage  by  the  loss  of  his  service.     A  master 

646^    ^^*      ™*y  j^^  ^^  assault  in  defence  of  his  servant,  and  a  servant 

in  defence  of  his  master.     And  if  any  person  hires  or  retains    \ 
TELj  servant,  being  in  my  service,  for  which  the  servant  depaits 
from  me  and  goes  to  serve  the  other,  I  may  have  an  action  fer 
damages  against  both  the  new  master,  or  the  servant,  or  eith^; 
but  if  the  new  master  did  not  know  that  he  was  my  servant  no 


ffifl^'  ^'  ^^*  action  lies,  unless  he  afterwards  refuse  to  restore  him  (/).  The 
master  is  answerable  for  the  act  of  his  servant,  if  done  by  lua 

4  Inst.  109.       command,  either  express  or  implied.     If  the  servant  commit  a 

trespass  by  the  command  of  his  master,  the  master  is  guilty  of 

poor  children,  under  the  provisions  of  7  Geo.  3,  and  also  for  the  apprentidnn^  of  the 
children  of  poor  persons.  By  5  &  6  Wm.  4,  c.  19>  ss.  26  &  27»  the  placing  out  parish 
apprentices  in  the  sea  service  is  regulated.  The  statute  6  Eliz.  c.  4,  a.  35,  gives  jnris- 
diction  to  the  sessions  in  cases  of  apprenticeship,  empowering  the  justices  to  caneel 
indentures  of  apprenticeship  in  cases  of  ill  usage  of  apprentices  hy  their  masters,  or 
misconduct  of  apprentices,  a  single  justice  being  authorized  to  hear  the  complaint,  and 
if  not  settled,  to  bind  the  parties  over  to  the  sessions. 

(c)  See  ante,  note  (a). 

(d)  As  to  who  are  labourers  within  the  20  Geo.  2,  c.  19>  see  1  If .  4"  12.  409,  and  7  B. 
^f  C.  536. 

(e)  See  ante,  note  (a). 

(/)  But  if  he  continues  to  employ  him  after  notice  of  his  heing  the  servant  of  an- 
other an  action  will  lie ;  6  7.  R,  221. 
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it,  though  the  servant  is  also  liable  to  answer  for  it ;  and  if  an 
innkeeper's  servant  rob  his  guests,  the  master  is  bound  to  make  Noy's  Max. 
restitution.     So,  if  the  drawer  of  a  tavern  sells  a  man  bad  wine,  ^'  ^^' 
by  which  his  health  is  injured,  he  may  bring  an  action  against 
Ae  master.     Whatever  a  servant  is  permitted  to  do  in  the  usual  i  RolL  Abr. 
course  of  his  business  is  equivalent  to  a  general  command.     If 
I  pay  money  to  a  banker's  servant,  the  banker  is  answerable  for 
it    If  I  pay  it  to  a  clergyman's  or  a  physician's  servant,  whose 
anal  business  is  not  to  receive  money  for  his  master,  and  he 
embezzles  it,  I  must  pay  it  over  again.     If  a  steward  lets  a  lease 
ofzfium  without  the  owner's  knowledge,  the  owner  must  stand 
to  die  bargain,  for  this  is  the  steward's  business.     A  wife,  a 
^end,  a  relation,  accustomed  to  transact  business  for  a  man,  are 
pood  hoc  his  servants ;  and  the  principal  must  answer  for  their 
condoct,  for  the  law  implies  that  they  act  under  a  general  com- 
mand.    If  I  usually  deal  with  a  tradesman  by  myself^  or  con- 
acandy  pay  him  ready  money,  I  am  not  answerable  for  what 
my  servant  takes  upon  trust;  for  here  is  no  implied  order  to 
die  tradesman  to  trust  my  servant ;  but  if  I  usually  send  him 
upon  trust,  or  sometimes  on  trust,  and  sometimes  with  ready 
money,  I  am  answerable  for  all  he  takes  up  (g).    If  a  servant  p^-  *  ^^- 
ix$,  through  negligence,  any  damage  to  a  stranger,  the  master  ^oy's  Max. 
most  answer  for  his  neglect     If  a  smith's  servant  lames  a  horse  ^'  ^^* 
iadioeing  him,  an  action  lies  against  the  master.     By  6  Ann. 
Ci3(il),  no  action  will  lie  against  any  in  whose  house  a  fire 
accidentally  begins.     But  if  it  happens  through  negligence  of 
any  servant,  such  servant  shall  forfeit  lOOL  to  the  sufferers,  and 
in  defiuilt  of  payment  be  committed  to  prison  for  eighteen 
montbflL 


CHAPTER  XV. 

OF  HUSBAND  AND  WIFE. 

Thb  second  private  relation  of  persons  is  that  of  marriage.  Of  hiul>and 
which  includes  the  reciprocal  rights  and  duties  of  husband  and 
wife. 
Oar  law  considers  marriage  a  civil  contract,  and  treats  it  as  Of  marrMgc. 

{§)  Wbere  a  party  liaa  dealt  with  a  tradesman  on  credit,  and  he  intends  to  pay  ready 
■oney  in  future,  notice  must  be  given  to  the  tradesman  himself,  not  to  the  tradesman's 
«nint;  3  Esp.  85.  See  as  to  the  liability  of  master  and  servant  for  giving  or  bringing 
2 fiOae  character;  32  Geo.  3,  c.  56. 

U)  And  14  Geo.  3,  c.  78,  s.  84. 

G  2 


incapacities. 
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it  does  all  other  contractSy  allowing  it  to  be  valid  if  the  parties 
at  the  time  of  making  it  were  willing  to  contract,  able  to  con- 
tract, and  actually  did  contract^  in  the  forms  required  by  law(a)i 

,?i?i?!5S:^*"^  "^^  disabilities  to  contract  marriage  are  canonical  and 
legal ;  canonical  are  those  which,  by  the  ecclesiastical  laws^  are 
su£5cient  to  avoid  the  marriage  in  the  spiritual  court,  but 
which  in  our  law  only  make  the  marriage  voidable,  and  not 
ipso  facto  void  until  sentence  of  nullity  be  obtained.  Of  this 
nature  are  pre-contract,  consanguinity,  or  relation  by  blood, 
and  affinity  or  relation  by  marriage,  and  some  particular  cor- 
poral infirmities.  But  after  the  death  of  either  of  the  parties 
the  spiritual  courts  cannot  declare  such  marriages  to  have  been 

Co.  LitL  33.     void  (by      Legal  disabilities  are  those  which  are  created  or 
enforced  by  the  municipal  laws,  and  which  make  the  contract 
void  ab  initio^  and  not  merely  voidable.     One  of  these  is  a 
prior  marriage,  or  having  another  husband  or  wife  living,  when 
besides  the  penalties  consequent  upon  it  as  a  felony  (c),  the 
second  marriage  is  void.     Another  l^al  disability  is  want  of 
age.     If  a  boy  under  fourteen,  or  a  girl  under  twelve,  marries, 
thb  marriage  is  only  inchoate  and  imperfect ;  and  when  either 
of  them  comes  to  the  age  aforesaid,  they  may  disagree  and 
declare  the  marriage  void  without  any  divorce  or  sentence  in 
the  spiritual  court     If  the  husband  be  of  years  of  discretioOi 
and  the  wife  under  twelve,  when  she  comes  to  years  of  discre- 
tion, he  may  disagree  as  well  as  she  may :  for  in  contracts  the 


(a)  BjT  4  Geo.  4,  c.  76,  so  much  of  26  Geo.  2,  c.  33,  and  of  4  Geo.  4,  c.  17>  u  wu 
then  in  force  was  repealed,  and  provision  made  for  the  celebration  of  marriages  in 
future ;  but  so  much  of  4  Geo.  4,  c.  76,  and  of  3  Geo.  3,  c.  146,  as  relates  to  the  rqpi- 
tration  of  marriages,  was  repealed  hy  6  &  7  Wm.  4,  c.  86,  which  provides  for  the  future 
registration  of  marriages.  By  6  &  7  Wm.  4,  c.  85,  marriages  by  license  or  by  special 
license  are  to  be  solemnized  as  theretofore.  Marriages  after  publication  of  banns  are 
to  be  solemnized  as  theretofore  on  production  of  a  registrar's  certificate,  as  therein  pro- 
vided. Places  of  religious  worship  of  any  denomination  may  be  registered  for  8<dem- 
nizing  marriages  therein.  Marriages  may  be  solemnized  in  such  registered  places,  in 
the  presence  of  a  registrar  and  two  witnesReR.  *  Marriages  may  also  be  celebrated  before 
the  superintendent  registrar  and  some  registrar  of  the  district  and  two  witnesses.  The 
superintendent  registrar  may  also  grant  licenses  for  marriages  in  such  registered 
places.  Marriages  are  not  to  be  solemnized  therein  unless  by  virtue  of  a  license  from 
the  superintendent  registrar  until  after  notice  to  him  and  the  expiration  of  twenty-one 
days,  as  therein  provided,  and  not  with  such  license,  until  after  notice  so  given,  and 
the  expiration  of  seven  days  therefrom.  In  each  case  a  certificate  from  the  superin- 
tendent registrar  is  required. 

(6)  By  5  &  6  Wm.  4,  c.  54,  s.  2,  all  marriages  thereafter  celebrated  between  persone 
within  the  prohibited  degrees  of  consanguinity  or  affinity  are  declared  void, 
(e)  See  book  4,  c.  7. 
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obligation  must  be  mutual ;  both  must  be  bound  or  neither ; 

and  so  it  is  tnce  versd^  when  the  wife  is  of  years  of  discretion 

and  the  husband  under.     An  incapacity  arises  from  want  of 

consent  of  parents  or  guardians.    Another  incapacity  is  want  of 

reason,  without  a  competent  share  of  which  the  matrimonial 

contract  cannot  be  valid ;  and  by  15  Geo.  2,  c.  30,  the  marriage  l  Boll.  Abr. 

of  lunatics,  and  persons  under  phrenzies,  if  found  lunatics  under 

commission,  or  committed  to  the  care  of  trustees,  by  act  of  par- 

fiunent  is  void. 

There  are  two  kinds  of  divorce,  the  one  total,  the  other  Dnrorce. 
partial,  the  one  a  vinculo  matrimonii^  the  other  merely  a  mensa  A  tuicuIo 
et  tkora,     TTie  total  divorce  a  vinculo  matrimonii  must  be  for  ™**™w»*>* 
some  of  the  canonical  causes  of  impediment  before  mentioned, 
wlien  the  issue  of  such  marriage  are  illegitimate.     Divorce,  a  A  menaa  et 
neua  et  thoro,  is  when  the  marriage  is  just  and  lawful  ab     ^^' 
rnUio  ;  but  for  some  supervenient  cause  it  becomes  improper  or 
impossible  for  the  parties  to  live  together,  as  in  the  case  of 
intolerable  ill-temper  or  adultery  in  either  of  the  parties.     And 
dirorces  a  vinculo  matrimonii  for    adultery  have  been  fre- 
qnendy  granted  by  act  of  parliament 

In  case  of  a  divorce  a  mensa  et  thoroy  the  law  allows  aUmony  Alimony, 
to  the  wife,  being  that  allowance  made  to  a  woman  for  her 
support  out  of  her  husband's  estate,  which  is  setded  at  the  dis- 
cretion i^the  ecclesiastical  judge.    This  is  sometimes  called  her 
edoverSf  for  which,  if  he  refuses  payment,  there  is  a  writ  at 
common  law  de  estoveriis  habendis,  in  order  to  recover  it.     It  ^  ^^'  ^• 
is  generally  proportioned  to  the  rank  and  quality  of  the  parties. 
But  in  case  of  elopement,  and  living  with  an  adulterer,  the  law  ^^^^^  ^ 
allows  her  no  alimony. 

By  marriage,  the  husband  and  wife  are  one  person  in  law.  Legal  conse. 
the  legal  existence  of  the  woman  is  suspended  during  the  mar-  ^^2^!||!^e  ukI 
riage,  or  at  least  incorporated  into  that  of  the  husband,  under  ofits'&soltt. 
whose  protection  and  cover  she  performs  every  thing,  and  is     ^^ 
therefore  called  in  our  law-french,  9k feme  covert j  and  her  con- 
dition during  her  marriage  is  called  her  coverture.     Upon  this 
principle  of  an  union  of  person  depend  almost  all  their  legal 
li^tB^  duties,  and  disabilities ;  for  this  reason  a  man  cannot 
grant  any  thing  to  his  wife,  or  enter  into  covenant  with  her.   S®*  J^  l?^* 
But  a  woman  may  be  attorney  for  her  husband,  for  that  implies 
no  separation  from  him.     And  a  husband  may  bequeath  to  his 
wife  by  will,  for  that  cannot  take  efiect  till  his  death.     The  Co.  Litt.  112. 
hudMnd  is  bound  to  provide  his  wife  with  necessaries,  and  if 
die  contract  debts  for  such  necessaries  he  is  obliged  to  pay 
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Salk.  118.         them.     But  for  any  thing  besides  necessaries  he  is  not  chaige- 

able^  and  if  she  elopes  and  lives  with  another  man  he  is  not 

j^^tra.  647.         chargeable  even  for  necessaries^  if  the  party  furnishing  them  is 

1  Lev.  5.  apprized  thereof     The  husband  is  bound  to  pay  the  debts  of 

3  Mod.  186.      the  wife  contracted  before  marriage.     If  the  wife  be  injured  in 

her  person  or  property  she  can  bring  no  action  for  redress 

without  her  husband's  concurrence,  and  in  his  name  as  well  as 

Salk.  119.         her  own,  nor  can  she  be  sued  without  making  her  husband  a 

iRolL  Abr.      A  c    A  \ 
347,  defendant 

But  it  is  otherwise  where  the  husband  has  abjured  the  realm 

Co.  Litt  133.    or  is  banished ;  for  then  he  is  dead  in  law,  and  the  wife  may  sue 

1  Hawk.  P.  c.  or  be  sued  as  a  feme  sole.     In  criminal  prosecutions  too,  the 

wife  may  be  indicted  and  punished  separately,  for  the  unicm  is 
a  civil  one  only.     But  in  trials  of  any  sort  they  are  not  allowed  . 

2  Hawk.  P.  c.  to  be  evidence  for  or  against  each  other ;  principally  because  of 
^'^^'  the  union  of  person.     If  they  were  admitted  to  be  witnesses 

f(yr  each  other,  they  would  contradict  one  maxim  of  law  ^'  nemo 

in  propria  causa  testis  esse  debet/*  and  if  against  each  other 

they  would  contradict  another  maxim  '^  nemo  tenetur  seipswm 

accusarer    Where,  however,  the  offence  is  directly  against  the 

State  Trials,      person  of  the  wife,  this  rule  has  been  dispensed  with,  and  there- 

Sffd  Audley'a   ^^^*  ^^  ^  ^evL,  7,  c  2,  if  a  womau  be  forcibly  taken  away  and 

case.  married,  she  may  be  a  witness  against  such  her  husband,  in 

order  to  convict  him  of  felony  (d).    In  the  civil  law,  the  husband 

o  r>  11*  A.L      and  the  wife  are  considered  as  two  distinct  persons,  and  may 

2  Roll,  Abr.       ,  -  ,  i  .  f    .        ^     i     , 

298.  have  separate  estates,  contracts,  debts,  and  injuries,  and,  there- 

fore, in  our  ecclesiastical  courts  a  woman  may  sue  and  be  sued 
without  her  husband. 

All  deeds  executed,  and  acts  done  by  the  wife,  during  her 
coverture  are  void  {e)y  except  it  be  a  fine  or  the  like  matter  of 

Litt  669, 670.   record,  in  which  case  she  must  be  solely  and  secretly  examined, 
to  learn  if  her  act  be  voluntary. 

2  Lev.  128.  The  wife  may,  if  necessary,   have  security  of  the    peace 

against  her  husband,  or  in  return,  the  husband  against  his  wife. 


(cO  By  the  bankrupt  act,  6  Geo.  4,  c.  16,  8.  37,  the  commissioners  may  summon  and 
examine  the  bankrupt's  wife,  and  she  incurs  such  penalty  for  refusing  to  attend  or  be 
examined  as  is  provided  with  respect  to  other  persons. 

(e)  By  11  Geo.  4  and  1  Wm.  4,  c.  66,  ss.  3  &  4,  a  feme  covert  may  he  admitted  hy 
attorney  to  a  copyhold  estate,  to  which  she  may  be  entitled  by  descent,  surrender  to  the 
use  of  a  will,  or  otherwise,  and  she  is  empowered  by  writing,  under  her  hand  and  seal* 
to  appoint  an  attorney  on  her  behalf,  for  the  purpose  of  taking  such  admittance. 
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CHAPTER  XVI 


OF  PABENT  AND  CHILD. 


The  next  and  most  universal  relation  in  nature  is  immediately  Relation  of 
derived  firom  the  preceding,  being  that  between  parent  and  JJliS*'"** 
child  A  legitimate  child  is  he  that  is  bom  in  lawful  wedlock.  Legitimate 
or  within  a  competent  time  afterwards.  cluidren. 

The  duties  of  parents  to  their  legitimate  children  (a)  consist  Duties  of  pa- 
in  their  maintenance,  protection,  and  education.  ^°^' 

It  is  a  principle  of  law  that  there  is  an  obligation  on  every  Raym.  GOO. 
nan  to  provide  for  those  descended  firom  his  loins ;  and  the 
maimer  in  which  this  obligation  shall  be  performed  is  thus 
pdnted  out     The  &ther  and  mother,  grandfather  and  grand-  43  Elii.  c.  2. 
mother,  of  poor  impotent  persons,  shall  maintain  them  at  their 
own  charges,  if  of  sufficient  abiUty,  according  as  the  quarter 
seanons  shall  direct  (b) ;  and  if  a  parent  runs  away  and  leaves 
hisdiildien,  the  churchwardens  and  overseers  of  the  parish  are  7  Geo.  l,  c.  a. 
to  seize  his  rents,  goods,  and  chattels,  and  dispose  of  them 
towards  their  relief     If  a  mother  or   grandmother   marries 
again,  and  was  before  such  marriage  of  sufficient  abiUty  to  keep 
die  child,  the  husband  is  chargeable  to  mdntain  it,  for  this 
being  a  debt  of  hers,  when  single,  shall,  like  others,  extend  to  Styles,  283. 
dutfge  the  husband.     But  at  her  death,  the  relation  being  dis-  ^  *"^'  ^^ 
aoKed,  the  husband  is  under  no  fiuther  obligation  (c).     Our 
law  has  made  no  provision  to  prevent  the   disinheriting   of 
children  by  wUl,  leaving  every   man's  property  at  his   own 
di^xMsL 

(f)  By  6  &  7  Wm.  4,  c.  86^  provision  is  made  for  registering  births,  deaths,  and  mar- 

n^ges  in  England.    The  parent  or  occupier  of  every  house  is,  upon  being  requested  by 

tW  Rgistrar  of  the  district,  to  give  information  touching  the  particulars  of  the  birth  of 

cicry  child  therein,  in  order  to  such  registration.    Some  person  present  at  the  death, 

or  daring  the  last  illness  of  every  person  dying  in  England,  or  the  occupier,  or  some 

ianiate  of  the  house,  is  also  to  give  information  of  such  death  for  the  same  purpose. 

It  has  been  held  to  be  an  indictable  misdemeanor  in  a  party  refusing  to  comply 

w^  the  directions  of  this  act,  in  giring  the  requisite  particulars  of  the  birth  of  his 

^fld  to  the  registrar. 

(h)  By  the  poor-law  act,  4  &  5  Wm.  4,  c.  76,  s.  56,  it  is  declared  that  nothing  in  that 
act  contained  shall  discharge  the  father  and  grandfather,  mother  and  grandmother,  of 
any  poor  child  from  their  liability  to  relieve  and  maintain  such  popr  child  according  to 
the  provisions  of  43  Eliz. 
(e)  See  4  &  5  Wm.  4,  c.  76,  s.  57,  ante,  p.  62. 
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Protection  of 
children. 

2  Inst.  564. 

1  Hawk.  P.  C. 
131. 

Education  of 
children. 

1  Jac  1,  c.  4. 

3  Jac.  1 ,  c.  5. 

Power  of  pa- 
rents over 
children. 

1  Hawk.  P.  C, 

130. 

360eo.2,c33. 


Duties  of 
children. 


43  Eliz.  c.  2. 


Of  bastards. 


The  writ  de 
nenire  inqnci-> 


Protection  is  also  a  natural  duty,  but  rather  permitted  than 
enjoined  by  our  municipal  la\vs.  A  parent  may  maintain  his 
children  in  their  lawsuits,  and  may  also  jusdfy  an  assault  and 
battery  in  defence  of  the  persons  of  his  children. 

With  regard  to  education^  parents  are  mostly  left  to  their  owe 
option^  yet  in  the  case  of  religion  they  are  under  some  re- 
strictions. 

The  power  of  parents  over  their  children  is  derived  fiom 
the  former  consideration — ^their  duty.  A  parent  may  coned 
his  child,  being  under  age,  in  a  reasonable  manner.  The  consent 
or  concurrence  of  the  parent  to  the  marriage  of  his  child  under 
age  is  absolutely  necessary.  A  father  has  no  power  over  his  sons 
estate  other  than  as  his  trustee  or  guardian,  and  if  he  receives 
he  must  account  for  the  profits  when  his  child  comes  of  age. 
The  legal  power  of  a  feither  over  the  persons  of  his  childroi 
ceases  at  the  age  of  twenty-one. 

The  duties  of  children  to  their  parents  arise  firom  a  prin- 
ciple of  natural  justice  and  retribution.  For  to  those  who  gave 
us  existence  we  naturally  owe  subjection  and  obedience  during 
our  minority,  and  honour  and  reverence  ever  after;  they  who 
protected  the  weakness  of  our  in&ncy  are  entitled  to  our  protec- 
tion in  the  infirmity  of  their  age ;  they  who  by  sustenance  and 
education  have  enabled  their  ofispring  to  prosper,  ought  in 
return  to  be  supported  by  that  ofispring  in  case  they  stand  in 
need  of  assistance.  By  our  law  a  child  is  justifiable  in  defending 
the  person  or  maintaining  the  cause  or  suit  of  a  parent,  and  is 
compellable  if  of  sufiicient  ability  to  maintain  and  provide  fer 
him. 

A  bastard  is  one  that  is  not  only  begotten  but  bom  out  of 
lawfiil  matrimony.  The  civil  and  canon  \aws  do  not  allow  a 
child  to  remain  a  bastard  if  the  parents  afterwards  intermarry. 
The  English  law  on  this  head  is  superior  to  the  Roman,  if  we 
consider  the  principal  end  and  design  of  establishing  the  con- 
tract of  marriage  taken  in  a  civil  light  The  uncertainty  in  the 
proof  acquired  by  the  Roman  law,  that  the  issue  was  really  be- 
gotten |by  the  same  man,  enabled  parents  to  continue  children 
bastards,  or  make  them  legitimate  without  limitation  as  to  time 
or  number  at  their  option,  by  a  marriage  ex  post  facto,^\iB  apeEk" 
ing  a  door  to  fi^ud  and  partiality,  which  with  us  are  prevented. 

Where  a  widow  is  suspected  to  feign  herself  with  child,  in 
order  to  produce  a  suppositious  heir  to  the  estate,  the  heir  pre- 
sumptive may  have  a  writ  de  ventre  inspiciendo  to  examine 
whether  she  be  with  child  or  not ;  and  if  she  be,  to  keep  her 
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under  proper  restraint  till  delivered ;  but  if  she  be  found  not  Co.  Litt  8. 

pregnant,  the  presumptive  heir  shall  be  admitted  to  the  inherit-  Bw^ -^2.  t32. 

anoe,  though  liable  to  lose  it  again  upon  the  birth  of  a  child 

within  forty  weeks  from  the  death  of  a  husband.     But  if  a  Britton,  c  66, 

man  dies,  and  his  widow  soon  after  marries  again,  and  a  child  is  P*  ^^* 

bom  within  such  a  time  as  that  by  the  course  of  nature  it  might 

have  been  the  child  of  either  husband,  in  this  case  the  cldld 

may,  when  he  arrives  to  years  of  discretion,  choose  which  of  the 

&thei8  he  pleases.     Children  bom  during  wedlock  may,  in  Co.  litt  a. 

some  circumstances,  be  bastards,  as  if  the  husband  be  out  of  the 

Idiigdom  for  above  nine  months,  so  that  no  access  to  his  wife 

can  be  presumed,  her  issue  during  that  period  shall  be  bastards.  Co.  Litt.  244. 

GeneraUy,  during  coverture  access  of  the  husband  will  be  pre- 

flumed,  unless  the  contrary  be  shewn,  as  by  proving  him  to  be 

daewfaeie.     In  case  of  a  divorce  a  mensa  et  thorOf  if  the  wife  3  p  w  076 

breeds  children  they  are  bastards ;  so  also,  if  there  be  an  ap-  Stlk.  123. 

parent  impossibility  of  procreation  on  the  part  of  the  husband,  ^  '^  ^^' 

m  if  he  be  only  eight  years  old.    And  in  the  case  of  a  divorce  in 

die  spritual  court  a  vinculo  matrimomiteiilthe  issue  bom  during  Ibid  235. 

the  coverture  are  bastards. 

Tlie  duty  of  parents  to  their  bastard  children  is  principally  The  doty  of 
that  of  maintenance  (d>  CIS5  ^d. 

Hie  rights  of  a  bastard  are  few,  being  only  such  as  he  can  ^^^ 
aepure,  for  he  can  inherit  nothing,  being  looked  upon  as  the  Rjghtt  and  in- 
8OD  of  nobody,  and  sometimes  called  JUitu  nuUiuSf  sometimes  bastards. 
jQwr  papuU.    Tet  he  may  gain  a  surname  by   reputation.  Fort  de  L.  L. 
though  he  has  none  by  inheritance.     All  other  children  have  co^j^  3 
their  primary  settlement  in  their  father's  parish ;  but  a  bastard 
m  die  parish  where  bom,  for  he  has  no  father  (e) ;  but  in  case  Salk.  427. 
of  fiand,  as  if  a  woman  be  sent  by  order  of  justices,  or  comes  as 
ayi^jnmt  to  a  parish  which  she  does  not  belong  to,  and  drops 
her  bastard  there,  the  bastard  shall,  in  the  first  case,  be  setded  in  ^^  l^^- 
die  poridi  from  whence  she  was  illegally  removed,  or  in  the 

(A  See  4  &  6  Wm.  4,  c.  76.  The  acts  relating  to  the  liabilitj  and  ponishment  of 
pMatire  father  and  punishment  of  mother  of  illegitimate  children  are  repealed,  s.  69. 
Tkt  moChfln  of  illegitimate  children  are  bound  to  maintain  them  until  sixteen  years 
cld»  a.  71.  The  quarter  sessions,  on  application  of  overseers,  may  make  an  order  on 
pBlalife  Cither  of  child  to  support  it ;  but  the  evidence  of  the  mother  must  be  corrobo- 
oled  in  some  material  particular  by  other  testimony  to  the  satisfaction  of  the  court, 
1. 72.  By  2  &  3  Vict.  c.  85,  the  petty  sessions  may  order  the  putative  father  of  child 
to  support  it,  the  evidence  of  the  mother  being  corroborated  as  required  by  s.  73  of 
4lc5Wm.  4,  c.  76. 

(e)  See  the  last  note. 
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latter  case  in  the  mother's  own  parish^  if  the  mother  be  appne- 
17  Geo.  2,  C.5.  bended  for  her  vagrancy.  Bastards  also  bom  in  any  licensed 
hospital^  for  pregnant  women  are  settled  in  the  parishes  to  whidi 
the  mothers  belong.  A  bastard  cannot  be  heir  to  any  one,  nor 
can  he  have  heirs  but  of  his  own  body.  A  bastard  may  be 
made  legitimate  and  capable  of  inheriting  by  an  act  of  pailiap 
ment,  and  not  otherwise  (/)  • 


13  Geo.  3, 
C.82. 


4  Inst.  36. 
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OF  GUARDIAN  AND  WARD. 

The  relation  of  guardian  and  ward  bears  a  near  resemblance  to 
and  is  derived  out  of  the  last 

Of  the  several  species  of  guardians,  the  first  are  guardians  bg 
nature,  viz.  the  feither,  and  in  some  cases  the  mother  of  the 
child.  If  an  estate  be  left  to  an  in&nt,  the  &ther  is  by  common 
kw  the  guardian,  and  must  account  to  his  chUd  for  the  profitt. 
By  4  &  5  Ph.  &  M.  c.  8,  the  father  may,  by  deed  or  will,  asragn 
a  guardian  to  any  woman  child  under  sixteen,  and  if  none  be 
assigned  the  mother  shall  be  guardian.  The  &ther  or  mother 
is  also  guardian  for  nurture  till  the  in&nt  attains  fourteen.  Jn 
default  of  father  or  mother,  the  ordinary  may  assign  a  person  to 
take  care  of  the  in&nt's  personal  estate,  and  to  provide  for  his 
maintenance  and  education.  Guardians  in  socage  by  the  com- 
mon law,  explained  hereafler(a),  take  place  only  when  the 
minor  is  entitled  to  some  estate  in  lands,  when,  by  the  common 
law,  the  guardianship  devolves  upon  his  next  of  Iqn,  to  whom 
the  inheritance  cannot  possibly  descend.  The  guardian  in 
socage  continues  only  till  the  minor  is  fourteen,  when  he  may 
choose  his  own  guardian,  unless  one  be  appointed  by  the  &ther 
by  virtue  of  12  Car.  2,  c  24,  by  which  any  feither  under  age,  or 
of  fiill  age,  may,  by  deed  or  will,  dispose  of  the  custody  of  his 
child,  either  bom  or  imbom  to  any  person,  except  a  popidi 
recusant,  either  in  possession  or  reversion,  till  such  child 
attains  twenty-one.  These  are  called  guardians  by  statute,  or 
testamentary  guardians.  There  are  also  special  guardians  by 
custom  of  London  and  other  places,  but  they  are  particolar 
exceptions,  and  do  not  &11  under  the  general  law. 


(/)  By  6  &  7  Wm.  4,  c.  22^  bastards  in  Scotland  are  empowered  to  make  testaments. 
(a)  See  book  2,  cap.  6. 
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Tie  power  and  reciprocal  duty  of  a  guardian  and  ward  are  f°^.  ^ 
the  same  pro^^mpoTtf  as  diat  of  a  &ther  and  child.  Theguardian, 
when  the  ward  comes  of  age^  is  bound  to  give  him  an  account  of 
iD  that  he  has  transacted  on  his  behalf  and  must  answer  for  all 
lones  by  his  wilful  de&ult  or  negligence.  The  lord  chancellor 
'iBf  by  right  deriyed  from  the  crown,  the  general  and  supreme 
goardian  of  all  infimts,  as  well  as  idiots  and  lunatics ;  and  in 
case  ifiQy  guardian  abuses  his  trust,  the  court  will  check  and 
punish,  and  sometimes  remove  him  and  appoint  another  in  his  |  p/^^' 
stead.  703. 

The  ages  of  male  and  female  are  different  for  different  The  ward, 
purposes.     A  male  at  twelve  years  old  may  take  the  oath  of 
lOegianoe,  at  fourteen  is  at  years  of  discretion  and  may  then 
consent  or  disagree  to  marriage,  may  choose  his  guardian,  and 
if  his  discretion  be  actually  proved,  may  make  his  testament 
dWs  personal  estate  (b),  at  seventeen  may  be  an  executor,  and 
at  twenty-one  is  at  his  own  disposal,  and  may  alien  his  lands, 
goods,  and  chattels.     A  female   at  seven  years  old  may  be 
betrothed  or  given  in  marriage,  at  nine  is  entided  to  dower,  at 
twdre  is  at  years  of  maturity,  and  may  then  consent  or  disagree 
to  marriage,  and  if  proved  to  have  sufficient  discretion,  may 
bequeath  her  personal  estate  (i),  st  fourteen  is  at  years  of  legal 
discretion  and  may  choose  a  guardian,  at  seventeen  may  be  exe- 
cotib,  and  at  twenty-one  may  dispose  of  herself  and  lands. 
Full  age  in  male  or  female  is  twenty-one,  which  is  completed 
OD  the  day  preceding  the  anniversary  of  a  person's  birth,  who  Salk.  44, 625. 
dD  that  time  is  an  infimt,  and  so  styled  in  law.     An  infant  480.  io9^ 
cannot  be  sued  but  under  the  protection  and  joining  the  name  infants,  their 
of  his  guardian,  for  he  is  to  defend  himself  against  all  attacks,  PPj|«^8and 
m  well  by  law  as  othervsise ;    but  he  may  sue  either  by  his  ^  ^iu  135. 
gnaidian  or  prochein  amy 9  his  next  friend,  who  is  not  his  guar- 
&BI.     In  criminal  cases  an  infant  at  fourteen  may  be  capitally  1  Hal.  P.  C. 
ponidied,  but  under  seven  he  cannot      Between  seven  and 
fxirteen  be  is,  generally  speaking,  judged  primd  facie  inno- 
cent; yet,  if  he  was  doli  capaxy  and  could  discern  between 
good  and  evil  at  the  time  of  the  offence  committed,  he  may  be 
convicted  and  suffer  judgment  and  execution  of  death.     An 
in&ot  shall  lose  nothing  by  nonclaim  or  neglect  of  demanding 
Us  ri^t,  nor  shall  any  other  laches  or  negligence  be  imputed  to 
an  infimt  except  in  some  particular  cases.     In&nts  cannot  alien 


ib)  Bj  7  Wm.  4  and  I  Vict.  c.  26,  no  will  made  after  Ist  January,  1838,  by  any  per- 
900  under  the  age  of  twenty-one  years  shall  be  valid. 
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their  estates,  but  in&nt  trustees  or  mor^agees  are  enabled  to 
convey,  under  the  direction  of  the  court  of  chancery  ot  ex- 
chequer, or  other  courts  of  equity,  the  estates  they  hold  in  tmsl^ 
7  Ann.  c.  19.     q^  mortgage  to  such  person  as  the  court  shall  appoint  (c)^     An 
'  '^'    '   infimt  can  do  no  legal  act,  yet  if  he  has  an  advowson  he  may 
Co.  litt.  172.    present  to  the  benefice  when  it  becomes  void.     An  infimt  may 

also  purchase  lands,  but  when  he  comes  to  age  he  may  eidwr 
agree  or  disagree  to  it,  and  so  may  his  heirs  after  him  if  he  dies 
Co.  Litt  3.  without  completing  his  agreement  An  in&nt  can  make  no 
5  Elis.  c.  4.  deed  but  what  is  afterwards  voidable,  yet,  in  some  cases,  he 
^LF^'  ^  ?7o  °^y  ^"^^  himself  apprentice,  and  he  may,  by  deed  or  will, 
12Ctf2  C.24.  appoint  a  guardian  to  his  children  if  he  has  any.     Genenlly 

an  infimt  can  make  no  other  contract  that  will  bind  him,  yet 

he  may  bind  himself  to  pay  for  his  necessaiy  meat,  drink, 

Co.  Litt  172.    apparel,  physic,  and  other  necessaries,  and  for  his  teaching  and 

instruction  ((Q. 


CHAPTER  XVm. 

OF  CORPORATIONS. 

Ofcorporar       Asall  personal  rights  die  with  the  person,  it  has  been  fi>und 
^^''^  necessary,  when  ^e  advantage  of  the  public  has  required  any 

particular  rights  to  be  kept  on  foot  and  continued,  to  consdtnte 
artificial  persons  who  may  maintain  a  perpetual  succession  and 
enjoy  a  kind  of  l^al  immortality.     These  artificial  perscNos  are 


(c)  By  1 1  Geo.  4  and  1  Wm.  4,  c.  60,  s.  6,  any  person  under  twenty-one  seised  of  any 
land  upon  trust,  or  by  way  of  mortgage,  may,  by  the  direction  of  the  court  of  chancery, 
convey  the  same  as  the  court  shall  think  proper,  and  such  conveyance  shall  be  as 
effectual  as  if  the  infant  had  been  twenty-one.  And  by  sect  13,  an  infant  may  be 
compelled  so  to  convey.  By  1 1  Geo.  4  and  1  Wm.  4,  c.  65,  s.  3,  infants  may  be  ad- 
mitted to  copyhold  estates  by  their  guardian  or  attorney.  By  s.  4,  infiints  may  ^ipoinl 
attorneys  for  that  purpose.  By  s.  12,  guardians  of  minors  may,  by  order  of  the  oomt 
of  chancery,  surrender  leases  and  renew  the  same.  By  s.  16,  infJEmts  are  empowered 
to  grant  renewals  of  leases.  By  s.  17»  the  court  of  chancery  may  empower  guardians  to 
make  leases  in  certain  cases ;  and  by  s.  32,  the  court  of  chancery  or  exchequer  may 
order  dividends  of  stock  belonging  to  in£uits  to  be  applied  for  their  maintenance. 

(cO  If  proper  clothes  are  supplied  to  an  infant  by  his  father,  any  others  furnished  in 
addition  cannot  be  considered  as  necessaries;  3  C.  4r  P.  114.  By  9  Geo.  4,  c  14»  s.  S, 
no  action  can  be  maintained  to  charge  any  person,  upon  any  promise  made  after  full 
age,  to  pay  any  debt  contracted  during  infancy,  unless  such  promise  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith. 


OF  CORPORATIONS.  93 

called  bodies  politic,  bodies  corpcnrate,  or  corporations  (a).    The 

fint  division  of  corporations  is  into  aggregate  and  sole;  corpora-  Aggregate  and 

tioDS  aggregate  consist  of  many  persons  united  together  into  one  ^  ^' 

society,  who  are  kept  up  by  a  perpetual  succession  of  members, 

BO  as  to  continue  for  ever;  of  which  kind  are  the  mayor  and 

oommonal^^  of  a  city.     The  head  and  fellows  of  a  college,  and 

die  dean  and  chapter  of  a  cathedral  church.     Corporations  sole 

eonnst  of  one  person  only,  and  his  successors  in  some  particular 

station,  who  are  incorporated  by  law,  in  order  to  give  them  some 

leg^  capacities  and  advantages,  particularly  that  of  perpetuity, 

wUch,  in  their  natural  persons,  they  could  not  have  had. 

In  this  sense  the  king  is  a  sole  corporation,  so  is  a  bishop,  so  Co.  Litt.  43. 

ire  deans  and  prebendaries,  distinct  fix)m  their  several  chapters, 

and  so  is  every  parson  and  vicar.     Another  division  of  corpora-  -^.  .    .   . 

tioDS,  either  sole  or  aggregate,  is  into  ecclesiastical  and  lay.  and  lay. 


(a)  By  the  municipal  corporations  act,  5  &  6  Wm.  4,  c.  76,  all  acts,  charters,  and 
cQitomt  inconsistent  therewith  are  repealed ;  and  tbe  occupiers  of  houses  and  shops 
nted  for  three  years  to  the  relief  of  the  poor  are  declared  entitled  to  be  burgesses,  if 
iMtdeat  householders,  within  seven  miles.    Burgesses,  when  duly  enrolled  on  the 
bmgeis  lists,  are  entitled  to  vote  in  the  election  of  councillors  of  the  ward  in  which  they 
ut  iBted.    The  number  of  councillors  for  each  borough  is  stated  in  the  schedule  of  the 
ad;  who,  with  the  mayor,  are  to  be  the  council  of  such  borough.    The  council  are  to 
cfeet  the  mayor  every  year  from  the  councillors,  who  is  to  be  a  justice  of  the  peace  of 
As  boroogh,  and  the  returning  officer  at  elections  of  members  of  parliament.     The 
coBBcO  are  to  elect,  as  prescribed  in  the  act,  one-third  of  the  councillors  to  be  aldermen, 
ad  one-third  of  the  councillors  are  to  go  out  of  office  every  year     All  corporate  pro- 
perty and  fines  are  to  be  carried  to  the  account  of  the  borough  fund.    The  debts  due 
fioB  eorporations,  salaries  of  recorder,  town-clerk,  treasurer,  and  other  officers,  the  ex- 
peMSB  of  corporation  elections,  and  other  expenses  are  to  be  paid  out  of  the  borough 
find,  and  if  the  fund  be  insufficient,  the  council  are  to  order  a  rate  on  the  inhabitants 
to  fluke  up  the  deficiency.    The  accounts  of  receipts  and  disbursements  are  to  be  pub- 
in  March  and  September  every  year.    The  new  council  are  restrained  from 
corporate  property  and  from  granting  leases  thereof  for  a  longer  term  than 
years  (except  in  certain  cases  mentioned  in  sect.  96,  wherein  leases  for 
'"^f^  yean  may  be  granted),  unless  with  the  sanction  of  the  commissioners  of 
fie  treasury,  and  in  such  leases  as  the  council  are  empowered  to  grant,  must  be  re- 
yeaily  rents,  in  lieu  of  fines,  and  see  tbe  act  (in  one  hundred  and  forty-three 
i)  as  to  the  rating  and  revising  the  lists  of  burgesses,  the  mode  of  electing  council- 
]■%  oonstltation  of  sessions  of  the  peace  and  police  regulations,  &c.     By  7  Wm.  4  and 
1  yitL  c  78,  some  additional  provisions  are  made  with  respect  to  the  right  of  burgesses 
•a  be  emolled  on  the  burgess  roll  in  certain  cases,  and  as  to  supplying  vacancies  among 
iSkt  amoaSkxn,  and  the  election  of  aldermen  ;  also  as  to  the  appointment  by  the  re- 
esfder  of  a  deputy  for  the  trial  of  civil  actions  in  certain  cases,  and  defining  the  power 
of  eomity  justices  in  certain  matters ;  and  see  the  act  of  2  Vict.  c.  28,  for  more  equally 
■laiininfl  and  levying  watch  rates  in  certain  boroughs  within  the  provisions  of  the  act 
5  &  6  Wm.  4,  c.  76, 
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OF  CORPORATIONS. 

An  eccleriastical  corporation  is  where  the  members  ths 
pose  it  are  entirely  spiritual  persons,  such  as  bishops, 
deans  and  prebendaries ;  all  archdeacons,  parsons  and 
and  deans  and  chapters.  Lay  corporations  are  civil  ai 
maynary.  The  civil  are  such  as  are  erected  for  civil  pu 
The  king  is  made  a  corporation  to  prevent  an  interregi 
vacancy  of  the  throne,  and  to  preserve  the  possessions 
crown  entire.  Other  lay  corporations  are  erected  i 
government  of  a  town  or  particular  district,  as  a  maj 
commonalty,  bailiff  and  burgesses.  The  eleemosynm 
which  are,  stricdy  speaking,  lay  and  not  ecclesiastical 
though  composed  of  ecclesiastical  persons,  are  such  as  ai 
stituted  for  the  perpetual  distribution  of  the  firee  alms  or  I 
of  the  founder  of  them  to  such  persons  as  he  has  di 
Of  this  kind  are  all  hospitals  for  die  maintenance  of  th 
sick,  and  impotent ;  and  all  colleges,  both  in  our  univ 
and  out  of  them  founded  for  the  promotion  of  piety  and  lei 
The  king's  consent,  express  or  implied,  is  necessary 
erection  of  any  corporation.  The  king's  implied  consei 
be  found  in  corporations  which  exist  by  force  of  the  c 
law  to  which  our  former  kings  are  supposed  to  have 
their  concurrence.  Of  this  sort,  are  the  king  himself,  all  b 
parsons,  vicars,  churchwardens,  and  some  others.  A 
method  of  implication,  whereby  the  king's  consent  is  prei 
is  to  all  corporations  by  prescription,  (such  as  the  < 
London)  which  have  existed  as  corporations  time 
memory.  The  methods  by  which  the  king's  consent 
pressly  given,  are  either  by  a^t  of  parliament  or  < 
When  a  corporation  is  erected,  a  name  must  be  given  1 
which  it  must  sue  and  be  sued,  and  do  all  legal  acts. 

The  powers  incident  to  all  corporations  are :  To  ha 
petual  succession ;  to  sue  or  be  sued ;  implead  or  be  imp] 
grant  or  receive  by  its  corporate  name,  and  do  all  otl 
as  natural  persons  may.  To  purchase  lands  and  hol< 
for  the  benefit  of  themselves  and  their  successors  (6).  1 
a  common  seal  which  unites  the  several  assents  of  the  indi 
who  compose  it  and  makes  one  joint  assent  of  the  whol 
make  bye-laws  for  the  better  government  of  the  corp< 
which  are  binding  on  themselves  imless  contrary  to  law. 


(b)  See  post,  book  2,  c.  29 ;  and  see  the  act  1  &  2  Vict.  c.  31,  "  for  fadlita 
sale  of  church  patronage  belonging  to  municipal  corporations  in  certain  cases." 
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There  are  also  certain  privileges  and  disabilities  that  attend  Prifflc^  and 
an  aggregate  corporation,  and  are  not  applicable  to  such  as 
are  sole.     It  must  always  appear  by  attorney,  for  it  cannot 
vgipeBr  in  person.     It  can  neither  maintain  nor  be  made  defen-  10  Rep.  32. 
dtot  to  an  action  of  battery  or  such  like  personal  injuries,  for  a 
corporation  can  neither  beat  nor  be  beaten  in  its  body  politic.  5"^-  ^^\'  *>^« 

4  .  .  ^  ,  i_  •  Corporations, 

A  corporation  cannot  commit  treason  or  felony  or  other  crime  63. 
ID  its  corporate  capacity.     Nor  is  it  liable  to  corporal  punish-  lo  Rep.  32. 
ment,  penalties,  attainder,  forfeiture,  or  corruption  of  blood. 
It  cannot  be  executor  or  administrator,  for  it  cannot  take  an 
oith  &r  the  due  execution  of  the  office,  or  perform  any  per- 
Mnal  duties.    It  cannot  be  seised  of  lands  to  the  use  of  another ;  Bac.  of  Uses, 
it  cannot  be  committed  to  prison ;  it  cannot  be  outlawed,  for  piow<t  533. 
whidi  reasons  the  proceedings  to  compel  a  corporation  to 
wpptsr  to  any  suit  by  attorney,  are  always  by  distress  on  their 
laoda  and  goods.     An  aggregate  corporation  may  take  goods 
and  diattels  for  the  benefit  of  themselves  and  their  successors ;  ^*  ^^  ^6- 
Ittt  a  sole  •  corporation  cannot,  for  such  moveable  property  is 
table  to  be  lost  or  embezzled,  and  would  raise  disputes  be- 
tween the  successor  and  executor.     In  ecclesiastical  and  elee- 
DOfljnaiy  foundations,  the  king  or  the  founder  may  give  them 
vsks,  laws,  and  ordinances,  which  they  are  bound  to  observe ; 
but  corporations,  merely  lay,  constituted  for  civil  purposes  are 
idgect  to  no  particular  statutes,  but  to  the  common  law  and 
didr  own  bye  laws,  not  contrary  to  the  laws  of  the  realm  (c). 
Aggv^ate  corporations  also,  that  have  by  their  constitution  a  ^*  ^* 

bead,  as  a  dean,  warden,  warden  master,  or  the  like,  cannot  do 
aay  acts  during  the  vacancy  of  the  headship,  except  only 
ippcMnting  another,  nor  are  then  capable  of  receiving  a  grant ; 
far  such  corporation  is  incomplete  without  a  head.     In  aggre-  Co.  Litt.  263, 
pte  corporations  the  act  of  the  major  part  is  the  act  of  the  ^^' 
iriiole.     And  by  33  Hen.  8,  c  27,  all  private  statutes  are 
noad,  whereby  any  grant  or  election  made  by  the  head,  with 
lie  concurrence  of  the  major  part  of  the  body,  is  liable  to  be 
ibstnicted  by  any  one  or  more  being  the  minority ;  but  this 
latiile  does  not  extend  to  any  negative  or  necessary  voice 
jnea  by  the  founder  to  the  head  of  any  such  society.     Cor- 
are  excepted  out  of  the  statute  of  wills ;  so  that  no 
of  lands  to  a   corporation   by  will  is  good,    except 
3r  dbaritaUe  uses,  by  stat  43  Eliz.  c.  4,  which  exception  is  Hale,  136. 
gain  narrowed  by  9  Geo.  2,  c  36 ;  and  now  a  corporation, 

(c)  See  ofi/e,  note  (a),  to  this  chapter. 
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Cod.  634,  8. 


1  Intt.2. 


Doties  of 
bodiM  politic. 

Corporatumt, 
how  visited. 


10  R«p.  31. 


10B«p.33. 
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either  ecclesiastical  or  lay,  must  have  a  license  fiom  the  kii^  to 
purchase  before  they  can  exert  that  capacity  whidi  is  invested 
in  them  by  the  common  law,  nor  is  even  this  in  all  cases  sa& 
ficient  These  statutes  are  called  the  statutes  of  morimamf 
all  purchases  made  by  corporate  bodies  being  said  to  be  pur- 
chases in  mortmain  in  mortua  manUf  the  reason  assigned  ftr 
which  appellation  is,  that  these  purchases  being  usually  held  bj 
ecclesiastical  bodies,  the  members  of  which  (being  prafeased) 
were  reckoned  dead  persons  in  law,  land  holden  by  them  was 
said  to  be  held  in  morttui  manu. 

The  general  duties  of  all  bodies  poUtic,  considered  in  tfadr 
corporate  capacity,  may  be  reduced  to  this,  that  of  acting  up  to 
the  end  for  which  they  were  created  by  their  founder.  To 
enforce  this  duty  the  law  has  provided  persons  to  visit,  inquiie 
into,  and  correct  irr^ularities  incorporations;  the  oi 
the  visitor  of  all  ecclesiastical  corporations.  The 
supreme  ordinary,  is  the  visitor  of  the  archbishop  or  metio- 
poUtan ;  the  metropolitan  has  the  chaige  and  coercion  of  all 
his  sufiragan  bishops ;  and  the  bishops  in  their  dioceses  are 
the  visitors  of  all  deans  and  chapters,  parsons  and  vican^  and 
other  spiritual  corporations.  The  founder,  his  heirs,  or  asngn^ 
are  the  visitors  of  lay  corporations,  whether  the  foundaticm  be 
civil  or  eleemosynary.  In  the  strictest  and  original  sense  the 
king  IS  the  founder  of  all  lay  corporations,  and  in  civil  inoorpom- 
dons,  such  as  mayor  and  commonalty,  &c.  where  there  are  no 
possessions  or  endowments  given  to  the  body,  the  king  is  the 
founder ;  but  in  eleemosynary  foundations,  where  there  is  an 
endowment  of  lands,  the  law  distinguishes  and  makes  two 
species  of  foundation;  the  one/tincia^fo  incipienSf  or  the  incoi^ 
poration,  in  which  sense  the  king  is  the  general  founder  of  all 
colleges  and  hospitals ;  the  other  fundatio  perfidens,  or  the 
dotation  of  it,  in  which  case  the  first  gift  of  the  revenues  is  the 
foundation,  and  he  who  gives  them  is  in  law  the  founder.  It 
is  in  this  last  sense  that  we  call  a  man  the  founder  of  a  college 
or  hospital  But  if  the  king  and  a  private  man  join  in  endow- 
ing an  eleemosynary  foundation,  the  king  alone  is  deemed  the 
founder.  And,  in  general,  the  king  being  the  sole  founder  of 
all  civil  corporations,  and  the  endower  the  perficient  founder  of 
all  eleemosynary  ones,  the  right  of  visitation  of  the  former 
results  according  to  the  rule  laid  down  to  the  king,  and  of  the 
latter  to  the  patron. 

As  to  eleemosynary  corporations,  by  the  dotation  the  founder 
and  his  heirs  are,  of  common  right,  the  legal  visitors,  to  see  that 
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sach  property  is  rigfady  employed,  as  might  otherwise  have 

descended  to  the  visitor  himself;  but  if  the  founder  has  ap- 

pcnnted  any  other  person,  then  his  assignee  is  invested  with 

the  founder's  power  in  exclusion  of  his  heir.     With  regard  to 

bo^italsy  if  it  be  spiritual,  the  bishop  shall  visit ;  but  if  lay, 

the  patron.     This  right  of  lay  patrons  was  abridged  by  2  Hen.  Year  Book. 

5,c,  1,  but  in  part  restored  by  14  Eliz.  c.  5,  which  directs  the  ^^  2B^'  ' 

Inhop  to  visit  such  hospitals  only  where  no  visitor  is  appointed 

hj  the  founders ;  and  all  the  hospitals  founded  by  39  Eliz.  c  5, 

are  to  be  visited  by  such  persons  as  shall  be  nominated  by  the 

respective  founders. 

Collies  are  lay  corporations,  though  sometimes  totally 
composed  of  ecclesiastical  persons;  and  the  right  of  visitation 
does  not  arise  firom  any  principles  of  the  canon  law,  but  was 
crested  by  the  common  law. 

In  case  of  the  dissolution  of  a  corporation,  which  is  its  civil  Corporitioin, 
dettb,  their  Linds  revert  to  the  person,  or  his  hein,  who  granted  ^£^'[f 
tliein,  and  their  debts  are  totally  extinguished. 

A  corporation  may  be  dissolved  by  act  of  parliament ;  by 

die  natural  death  of  all  its  members,  in  case  of  an  aggregate 

eoqKnadon ;  by  surrender  of  its  firanchises  into  the  hands  of 

the  king;  or  by  forfeiture  of  its  charter,  through  negligence  or 

iboBe  of  its  fianchises;  in  which  cases  the  law  judges  that  the 

Mj  pditic  has  broken  the  condition  upon  which  it  was  incor- 

pontedy  and  thereupon  the  incorporation  is  void ;  and  the  re- 

gdir  course  is  to  bring  an  information  in  nature  of  a  writ  of 

fw  WiEfraniOf  to  inquire  by  what  warrant  the  members  now 

exenase  their  corporate  power. 


u 
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BOOK  THE  SECOND. 

OF    THE    RIGHTS    OF  THINGS. 


CHAPTER  L 


OF  PROPERTY  IN  GENERAL. 


Orwin  of  the     The  earth,  and  all  things  therein,  are  the  general  proper^  tf 

^^  ^  all  mankind,  exclusive  of  other  beings,  fix)m  the  immediate  g^ 

<^i*  of  the  Creator.     We  learn,  from  the  book  of  Genesis,  that  k 

the  beginning  of  the  world  the  Creator  gave  to  man  ^'domiiiMa 

over  all  the  earth,  and  over  the  fish  of  the  sea,  and  over  tb ' 

fowl  of  the  air,  and  over  every  living  thing  that  moveth  npoi 

the  eartL"    This,  therefore,  is  the  only  true  and  solid  fiMmdi* 

tion  of  man's  dominion  over  external  things.    By  the'Iair^fi 

nature  and  reason,  he  who  first  began  to  use  a  thing  acqidnil 

therein  a  kind  of  transient  property,  lasting  so  longasheiNi| 

Barbeyr.  using  it  and  no  longer,  or  the  right  of  possession  continod^ 

^^  ^-  *•        for  the  time  only  that  the  act  of  possession  lasted.    Whcli^ 

however,  mankind  increased  in  number,  craft,  and  ambitiqi^||l 

became  necessary  to  entertain  conceptions  of  more  peimaiMlli 

dominion;  and  to  appropriate  to  individuals,  not  the  immediili 

use  only,  but  the  very  substance  of  the  thing  to  be  used,  wUdf 

exclusive  property  having  originally  been   acquired  by  Al 

occupation  and  bodily  labour  of  the  first  taker,  continued  k 

him  by  the  principles  of  universal  law  (a),  till  he  did  some  Ml 

shewing  an  intention  of  abandoning  it,  when  it  became  pMUi 

juris  once  more,  and  liable  to  be  again  appropriated  by  the  neil 

occupant    But  this  method  of  one  man's  abandoning  hk  pn 

perty,  and  another  seizing  the  vacant  possession,  however  wd 

founded  in  theory,  or  calculated  for  the  rudiments  of  civil  m 

ciety,  necessarily  ceased  among  the  complicated  interests  an 

artificial  refinements  of  polite  and  established  governments.    I 

these  it  was  found  that  what  became  inconvenient  or  useless  t 


(a)  The  original  right  of  property  can  only  be  justified  by  the  accident  or  meril  t 
prior  occupancy,  and  on  this  foundation  it  is  wisely  established  by  the  philosoplij  ( 
the  civilians.— Jfw/t/«/.  1, 2,  tit,  I,  2;  Gibbon,  JR.  E.  ck.  44. 
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one  man  was  convenient  and  useful  to  another,  who  was  ready 
to  give  in  exchange  for  it  some  equivalent  equally  desirable  to 
the  fonner  proprietor.  Thus  mutual  convenience  introduced  Origin  of  the 
oominercial  traffic  and  the  reciprocal  transfer  of  property  by  ^^rty 
nky  grant,  or  conveyance.  Considering  men  as  absolute 
individuals,  unconnected  with  civil  society,  fdl  property  must  ne- 
Xflsarily  cease  upon  death;  but  as  under  civilized  governments, 
iiiich  are  calculated  for  the  peace  of  mankind,  such  a  constitu- 
ioii  would  be  productive  of  endless  disturbances,  the  uni- 
rosal  law  of  almost  eveiy  nation  (which  is  a  kind  of  secondary 
nrofnature)  has  either  given  the  dying  person  the  power  of 
ttntinning  his  property  by  disposing  of  his  possessions  by  will; 
V  in  case  he  neglects  to  dispose  of  it,  or  is  not  permitted  to 
Bike  any  disposition,  the  municipal  law  of  the  country  then 
tops  in  and  declares  who  shall  be  the  occupier,  representative, 
rheir  of  the  deceased(i);  and  in  case  no  testament  be  per- 
■ttedby  the  law,  or  none  be  made,  and  no  heir  can  be  found 
bqoalified  as  the  law  requires,  still  to  prevent  the  robust  tide 
i  occupancy  from  again  taking  place,  the  doctrine  of  escheats 
•adapted  in  almost  every  country  whereby  the  sovereign  of 
he  itatie,  and  those  who  claim  under  his  authority,  are  the 
ritDDate  heirs,  and  succeed  to  those  inheritances  to  which  no 
title  can  be  formed*  The  right  of  inheritance  or  descent 
and  relations  of  the  deceased  seems  to  have  been 
AoiMd  much  eariier  than  the  right  of  devising  by  testament 
lUk  property  continued  only  for  life,  testaments  were  useless 
■dtmlmown ;  and  when  it  became  inheritable  the  inheritance 
mkng  indefeasible,  and  the  children  or  heirs-at-law  were 
^l^hUi  of  exclusion  by  will,  till  it  was  found  that  so  strict  a 
lit  of  inheritance  made  heirs  disobedient,  defrauded  creditors 
i  ibeir  just  debts,  and  prevented  fiithers  from  dividing  or 
tB^^iiHj^  their  estates  as  the  exigence  of  their  families  required. 
Dhii  intzoduced  the  right  of  disposing  of  property  by  testament, 
hj^  ]^  by  written  or  oral  instructions  (c)  properly  witnessed  or 
idKnticated  according  to  the  pleasure  of  the  deceased,  which 
m  fhaeSofre  emphatically  style  his  will  But  there  are  some 
which  must  still  remain  in  common ;  being  such  wherein 


0f)  The  peraonal  title  of  the  first  proprietor  must  be  determined  by  his  death ;  but 
■  pwaenicm,  withoat  any  appearance  of  change,  is  peaceably  continued  in  his  chil- 
MB,  the  aaaociatea  of  his  toil  and  the  partners  of  his  wealth.  This  natural  inheritance 
IB  been  protected  by  the  legislators  of  every  climate  and  age. — Qibbon,  JR.  E.  ch.  44. 
C4  Sfcry  win  must  now  be  in  writing,  and  signed  in  the  presence  of  two  witnesses ; 
Wflk  4  and  1  Vict.  c.  26»  s.  9. 
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nothing  but  an  usufiructuaiy  property  is  capable  of  being  hac 
as  the  elements  of  light,  air,  and  water,  which  a  man   ma 
occupy  by  means  of  his  windows,  gardens,  nulls,  and  othe 
conveniences.     Such  are  also  the  generality  of  those  animal 
which  are  said  to  be  ferte  naturcB^  or  of  a  wild  untameahfc 
disposition,  which  any  man  may  seize  upon  and  keep  for  hu 
own  use.     There  are  other  things  in  which   a   permanent 
property  may  subsist,  not  only  as  to  the  temporary  use  but  abo 
as  to  the  solid  substance ;  and  which  yet  would  be  fireqn^y 
found  without  a  proprietor,  had  not  the  law  provided  a  remedj 
to  obviate  this  inconvenience.     Such  are  forests  and  otfaor 
waste  grounds  which  were  omitted  to  be  appropriated  in  die 
general  distribution  of  lands ;  such  also  are  wrecks,  estzaji^ 
and  that  species  of  wild  animals  which  the  arbitrary  constitution 
of  positive  law  have  distinguished    fix)m   the   rest  by  die 
appellation  of  game ;  the  law  has,  therefore,  vested  these  in  die 
sovereign  of  the  state,  or  in  his  representatives  appointed  and 
authorized  by  him,  being  usually  the  lords  of  manors.    And 
thus  the  legislature  of  England  has  promoted  the  ends  of  fSsA 
society,  and  the  peace  and  security  of  individuals,  by  assigning 
to  every  thing  capable  of  ownership  a  legal  and  determinatie 
owner. 


CHAPTER  n. 

OF  REAL  PROPERTY. — OF  CORPOREAL  HEREDITAMENTS. 

Theolgectsof  The  objects  of  dominion  or  property  are  ihingt  as  conti»- 
property.  (Jistinguished  from  persons.  Things  are,  by  the  law  of  England 
distributed  into  two  kinds ;  real  and  personal  Things  real 
are  such  as  are  permanent,  fixed,  and  immoveable,  as  lands  and 
tenements;  things  personal  are  goods,  money,  and  all  odier 
moveables. 

Thingi  real  Things  real  consist  of  lands,  tenements,  or  hereditaments. 

Land  comprehends  all  things  of  a  permanent  substantial 
nature.  Tenement  signifies  every  thing  that  may  be  holden, 
provided  it  be  of  a  permanent  nature ;  whether  it  be  of  a 
substantial  and  sensible,  or  of  an  unsubstantial  ideal  kind,  and 
is  applicable,  not  only  to  lands  and  other  solid  objects,  but  abo 
to  advowsons,  offices,  rents,  commons,  or  other  properly  d 

1  Inst  6.         the  like  unsubstantial  kind     An  hereditament  includes  not 
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Qolj  lands  and  tenements,  but  whatsoever  may  be  inherited,  Co.  Liu.  19, 20. 

wbether  corporeal,  or  incorporeal,  real,  personal,  or  mixed. 

Coiporeal  hereditaments  are  such  as  affect  the  senses,  and  3  Rep.  2. 

BMiy  be  seen  and  handled  by  the  body :    incorporeal  are  not 

the  object  of  sensation,  can  neither  be  seen  nor  handled,  but 

ire  creatures  of  the  mind,  and  exist  only  in  contemplation. 

[loqpoieal  hereditaments  consist  wholly  of  substantial  and  per-  Corporeal 

Btnent  objects ;  all  of  which  may  be  comprehended  under  the 

jeneral  denomination  of  land  only.  Land  in  its  legal  signification  L^ald^-^^ 

ndudes  any  ground,  soil,  or  earth  whatsoever,  as  arable,  mea-  |  j^^  4^ 

km%  pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath; 

nd  abo  houses  and  other  buildings :  so  that  if  I  convey  the 

md  the  structure  or  building  passes  with  it  Water  is  a  species 

f  land,  such  beingthe  language  of  the  law:  for  I  cannot  bring 

IB  action  to  recover  possession  of  a  piece  of  water  by  the  name 

iwaier  only,  or  by  a  general  description,  as  for  a  watercourse 

or  a  livulet ;  but  I  must  bring  my  action  for  the  land  that  lies 

il  die  bottom,  and  must  call  it  twenty  acres  of  land  covered 

ridi  water.  Land  has  also,  in  its  legal  signification,  an  indefinite  BrownL  142. 

olmt  upwards,  as  well  as  downwards.    It  includes  not  only 

tke  &ce  of  the  earth,  but  every  thing  under  it  or  over  it     So 

Alt  if  a  man  grants  all  his  lands,  he  grants  thereby  all  his 

Bnoes,  woods,  waters  and  houses,  as  well  as  his  fields  and 

neadows;  not  but  the  particular  names  of  the  things  are  equally 

Rifficient  to  pass  them,  except  in  the  instance  of  water,  by  a 

gnat  of  which  nothing  passes  but  the  right  of  fishing;  but  the  Co.  Litt  4. 

bdnction  is  this,  that  by  the  name  of  a  castle,  messuage,  toft, 

3r  doft,  nothing  else  will  pass  except  what  fidls  with  the  utmost 

[vopriety  under  the  term  made  use  of;  but  by  the  name  of  land 

tUdi  is  namen  generaUssimttm,  every  thing  terrestrial  will  Co.  Liu.  4, 5, 
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i  inoorporeal  hereditament  is  a  right  issuing  out  of  a  thing  Incorporeal 
ipofate  (whether  real  or  personal)  or  concerning,  or  annexed  '»«'««'*•"«"*■• 
or  ezerciaeable  within  the  same.     Though  its  efiects  and  Co.Litt.19,20, 
ofitB  may  be  frequently  objects  of  our  senses,  its  existence 
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AdvowsoD. 


Co.Litt.ll9. 


Ibid.  121. 
Co.  Litt  307. 

In  GroM. 
Co.  Litt  120. 

Presentatiye. 
Co.  LitL  120. 


Collatiye. 
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is  merely  in  idea  and  abstracted  contemplation ;  indeed,  if  iN 
would  fix  a  clear  notion  of  an  incorporeal  hereditament^  iN 
must  be  carefiil  not  to  confound  the  profits  produced  with  Al 
thmg  or  hereditament  producing  them.  Incorporeal  heiwfiaj 
ments  are  principally  advowsons,  tithes,  oommonSy  ways^  <Am| 
dignities,  firanchises,  corodies  or  pensions,  annuities  and  leOlH 

An  advowson  is  the  right  of  presentation  to  a  choidi  A 
ecclesiastical  benefice  (a).  It  signifies  the  taking  into  proM 
tion,  and  therefore  is  synonymous  with  patronage ;  and  ta 
who  has  the  right  of  advowson  is  called  the  patron  of  tbi 
churcL  Advowsons  are  either  appendant  or  in  groes.  I/fldii 
of  manors  being  originally  the  only  founders  and  patront  ll 
churches,  the  right  of  patronage  or  presentation,  so  long  m% 
continues  annexed  to  the  possession  of  the  manor,  as  flOfii 
have  done  fix>m  the  foundation  of  the  church,  is  called  j| 
advowson  appendant^  which  will  pass  with  the  manor  as  iadii 
dent  or  appendant  thereto  by  a  grant  of  the  manor  only,  witltfi 
adding  any  other  words.  But  where  the  property  of  the  advoiRlii 
has  been  once  separated  firom  the  property  of  the  manor  bjfl 
legal  conveyance,  it  is  called  an  advowson  in  gross,  or  at  bi^ 
and  never  can  be  appendant  any  more ;  but  becomes  iiiriKiil 
to  the  person  of  its  owner,  and  not  to  his  manor  or  lands. 

Advowsons  are  eiiher  presetUativey  coUative,  or  donaiite*  to^ 
advowson  presentative  is  where  the  patron  has  a  rig^t  of  pi6- 
sentation  to  the  bishop  or  ordinary,  and  to  demand  of  Imii  IB 
institute  his  derk,  if  he  finds  him  canonically  qualified;  flrf 
this  is  the  most  usual  advowson. 

An  advowson  collative  is  where  the  bishop  and  patron  ai8 
one  and  the  same  person ;  in  which  case  he  cannot  present  to 
himself;  but  he  does,  by  the  one  act  of  collation,  or  confisffing 


(a)  By  3  &  4  Wm.  4,  c.  27»  s.  30,  no  advowson  can  be  recovered  after  the  period 
during  which  three  clerks  in  succession  shall  have  held  the  same,  all  of  whom  ML 
have  obtained  possession  adversely  to  the  right  of  presentation,  or  gift  of  the  penoi 
claiming  as  patron,  or  of  some  person,  through  whom  he  claims,  if  the  periods  of  tod 
incumbencies  shall  together  amount  to  sixty  years ;  and  if  not,  then  after  the  ezpin 
tion  of  such  further  time  as  with  the  time  of  such  incumbencies  shall  make  up  antft 
years.  By  s.  31,  incumbencies  after  lapse  are  to  be  reckoned  within  the  period,  but  nc 
incumbencies  after  promotions  to  bishopricks,  which  are  to  be  deemed  to  be  a  oontiiii 
ation  of  the  incumbencies  of  the  clerks  so  preferred.  By  s.  33,  no  advowson  is  to  t 
recovered  in  any  case  after  one  hundred  years  of  adverse  possession.  By  s.  34»  at  tl 
end  of  the  period  of  limitation  the  right  of  the  party  out  of  possession  is  ezting^uithed. 

By  4  &  6  Wm.  4,  c.  39»  in  aU  actions  of  ^tuire  impedit,  where  a  verdict  shall  pasft  fi 
the  plaintiff,  in  addition  to  the  damages,  he  shaD  recover  full  costs ;  but  if  the  pfadntS 
be  nonsuited,  the  defendant  shall  recover  costs. 
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the  benefice^  the  whole  that  is  done  m  common  cases  by  both 
presentation  and  institntion. 

An  advowson  donative  is  when  the  king  or  any  subject,  by  Domtife. 
has  license,  founds  a  church  and  ordains  that  it  shall  be  in  the 
gift  of  the  patron,  subject  to  his  visitation  only,  and  not  to 
that  of  the  ordinary ;  and  vested  absolutely  in  the  clerk  by 
the  patron's  deed  of  donation,  without  presentation,  institution,  ^*  ^^^  ^^^ 
cr  induction. 

Tithes  (i)  are  a  tenth  part  of  the  increase  yearly  arising  Tiihet. 


(i)  Bj  3  &  4  Wm.  4,  e.  27,  after  enacting  that  the  word  ''land"  in  the  act  shall 

stend  to  tithes  (other  than  tithes  belonging  to  a  spiritoal  or  eleemosynary  corporation 

de),  lod  alao  to  any  estate  or  interest  in  them,  and  of  whatever  tenure,  and  that  the 

loid  "  rent"  shall  extend  to  all  periodical  sums  of  money  charged  upon,  or  payable  out 

d,  any  land  (except  moduses  or  compositions  belonging  to  a  spiritual  or  eleemosynary 

CKporatHm  sole),  it  is  enacted,  that  no  land  or  rent  shall  be  recovered  but  within 

tiBty  yaara  after  the  right  of  action  shall  have  accrued.    Sect  3  defines  when  the 

n^t  shall  be  deemed  to  have  accrued ;  in  the  case  of  an  estate  in  possession ;  on  dis- 

pmjsiion ;  on  abatement  or  death ;  on  alienation ;  in  case  of  future  estates ;  and  in 

tk  ase  of  forfeiture  or  breach  of  condition.    By  s.  11,  no  right  can  be  preserved  by 

entboal  daim«    By  s.  16,  persons  under  disability  of  infancy,  lunacy,  coverture,  or 

Wyocd  UMB,  and  their  representatives  are  allowed  ten  years  from  the  termination  of 

iflir  Usability  or  death;  but  by  s.  17,  no  action  can  be  brought  beyond  forty  years 

lAer  die  light  of  action  shall  have  accrued ;  and  by  s.  18,  no  further  time  is  allowed 

fv  a  luccestion  of  disabilities.    By  s.  34,  at  the  end  of  the  period  of  limitation  the  right 

of  the  party  out  of  possession  is  extinguished.    By  s.  43,  the  act  extends  to  the  spiritual 

eoutB,  reatndning  any  proceedings  therein  for  the  recovery  of  tithes,  except  within  the 

poiod  dnring  which  an  action  or  suit  at  law  or  in  equity  may  be  brought  for  that  purpose. 

Bf  the  act  6  &  7  Wm.  4,  c.  71^  "  for  the  commutation  of  tithes  in  England  and 

Walee,"  provisions  were  made,  whereby  the  land  and  tithe  owners  of  two-thirds  in  value 

ia  any  parish  in  England  or  Wales,  may  agree  for  the  payment  of  an  annual  sum  by 

viy  of  rent-chaxge,  instead  of  the  great  and  small  tithes  of  the  parish  collectively  or 

■vnally  to  the  respective  owners  thereof.    By  s.  26,  the  consent  of  the  patron  is  neces- 

my  to  every  agreement  for  commutation  of  ecclesiastical  tithes ;  and  by  s.  27,  the 

eoBfinnation  of  the  tithe  commissioners  to  the  agreement  is  necessary  in  every  case  of 

eoBDmatatioa  of  tithes.    By  s.  29i  land  of  freehold  tenure,  not  exceeding  twenty  acres, 

■ay  be  given  to  any  ecclesiastical  owner  as  commutation  for  tithes,  or  in  discharge  of, 

cr«cli<ngefi»r,  rent-chaige,  agreed  to  be  paid  instead  of  tithes ;  but  such  land  must 

It  tee  finom  incumbrances,  except  leases,  at  improved  rent,  land-tax,  or  other  usual 

i;  and  such  agreement  must  be  confirmed  by  the  patron  and  tithe  commis- 

;  and  by  8.  30,  the  commissioners  must  satisfy  themselves  of  the  tiUe  of  such 

Hie  total  sum  agreed  to  be  paid  as  rent-charge  instead  of  tithes,  and  the  expenses 

ol  eftctiiig  liie  eommutation  must  be  apportioned  amongst  the  several  lands  in  the 

pBA,  according  to  principles  stated  in  the  thirty-third  section  of  the  act.    By  s.  36, 

the  tidie  comnnssioners  may  ascertain  the  total  value  of  tithes  in  any  parish  in  which  no 

IS  made  previous  to  31st  October,  1838,  and  award  the  sum  to  be  paid  as 

which  shall  be  binding  on  the  whole  parish ;  and  in  such  case,  by  s.  37^  the 

tidies  must  be  valued  according  to  the  average  of  the  seven  years  preceding  Christmas 

1636,  without  making  any  deduction  on  account  of  parochial  and  county  rates.    By 
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from  the  profits  of  lands,  the  stock  uponlands  and  the  peraonal 
industiy  of  the  inhabitants;  the  first  species  being  called 

8. 38,  the  commissioners  in  certain  cases  may  increase  or  diminish  the  snm  agreed  to  be 
pud  for  commutation.  By  s.  40,  the  value  of  the  tithes  of  hop-groondsy  orchards^  and 
gardens,  is  to  he  estimated  according  to  the  average  rate  of  composition  for  the  tithei 
of  hops,  fruity  and  i^rden  produce  for  seven  years  preceding  Christmas  1835,  within  a 
district  to  be  assigned  by  the  commissioners,  and  estimating  the  same  as  chargeable 
to  all  taxes  to  which  such  tithes  are  liable.  By  s.  41,  the  tithes  of  coppice  wood  are  to 
be  calculated  on  an  average  of  the  value  of  coppice  wood  cut  during  the  same  period  in 
the  parish  and  neighbouring  parish,  and  considering  them  as  chargeable  to  taxee  and 
rates.  By  s.  43,  piovision  is  made  for  valuing  tithes  of  lands  to  which  the  average  off 
seven  years  cannot  apply.  By  s.  44,  moduses,  &c.  are  to  be  allowed  for  by  esttmatiDg 
their  amount  as  the  i^ue  of  the  tithes,  payable  from  the  lands  or  produce  in  respect  of 
which  they  are  rendered.  By  s.  49,  no  right  to  tithes  barred  by  the  statutes  of  limitatior 
is  revived  by  the  act  By  ss.  56  and  57>  the  rent-charge  in  all  cases,  not  spedallf 
provided  for  in  the  act,  is  to  be  valued  according  to  the  average  price  of  wheat,  barie% 
and  oats,  for  the  seven  years  next  previous  to  Christmas  1835.  By  s.  58,  the  rent-charp 
may  be  apportioned  by  the  landowner,  with  the  consent  of  the  person  entitled  ther4o 
on  particiQar  lands  in  exclusion  of  others.  By  s.  64,  two  copies  of  every  confimed 
instrument  of  apportionment  and  of  every  confirmed  agreement  for  giving  land  insMd 
of  tithes  or  rent-charge,  duly  sealed  with  the  seal  of  the  tithe  commissioners,  mmt  be 
deposited,  one  in  the  registry  of  the  diocese,  and  the  other  with  the  incumbent,  or  chvrdi* 
wardens  of  the  parish,  and  all  persons  interested  are  to  have  access  thereto,  and  to  be 
furnished  with  copies  or  extracts  at  2s,  6d,  for  the  inspection,  and  Scf.  a  folio  for  the  copy 
or  extract.  By  ss.  69  and  71,  rent-charges  are  liable  to  parochial  and  county  rates, 
and  subject  to  the  same  incumbrances  and  incidents  as  tithes  before  the  act ;  and  by 
s,  70,  rates  and  charges,  if  not  paid  by  the  owner  of  rent-charge,  maybe  recovered  from 
the  occupiers  of  the  land  in  the  same  manner  as  poor  rates,  who  may  deduct  the  amoost 
from  their  rent,  and  the  landlord  may  deduct  the  amount  from  the  rent-charge.  By  i. 
72,  apportionments  may  in  certain  cases  be  altered  by  the  commissioners  of  land4ax. 
^7  8*  77»  owners  of  particular  estates  may  charge  the  costs  on  the  estate  for  twenty 
years,  but  one-twentieth  part  of  the  amount  must  be  annually  paid  off  till  discharged; 
and  by  s.  78,  the  costs  of  ecclesiastical  tithe-owners  may  be  charged  on  the  beneftes^ 
and  paid  off  in  the  same  way.  By  s.  79,  if  tenant  of  lands  at  rack-rent  dissent  from 
paying  the  rent-charge,  the  landlord  may  take  the  tithes  during  the  tenancy.  By  s.  SO^ 
tenant  paying  rent-charge  is  to  be  allowed  the  same  in  account  with  his  landlord. 
By  s.  81,  a  power  of  distress  is  given  for  recovery  of  rent-charge ;  and  by  s.  82,  when 
ther^  is  no  distress,  a  writ  is  to  be  issued  directing  the  sheriff  to  summon  a  jury  and 
assess  arrears.  By  s.  86,  the  powers  of  4  &  5  Wm.  4,  c.  22,  amending  11  Geo.  2,  c  IQi 
for  apportioning  rents  reserved  on  leases,  determining  on  the  death  of  the  person 
making  them  (though  not  stricUy  tenant  for  life),  or  on  the  death  of  the  tenant  |Mr 
aiUre  vie,  and  for  apportioning  rents,  annuities,  and  other  payments  coming  due  at  fixed 
periods,  are  extended  to  all  rent-charges  payable  under  this  act.  By  s.  87,  provision  is 
made  for  the  sale  of  buildings,  and  the  sites  thereof  rendered  unnecessary  by  the  com- 
mi^tation  of  tithes.  The  act  does  not  extend  to  any  personal  tithes,  except  those  of 
mills ;  nor  to  payments,  in  lieu  of  tithes  in  London,  or  to  permanent  rent-chaiges  in 
lien  of  tithes,  on  the  rent  or  value  of  any  houses  or  lands  in  any  city  or  town  under  any 
custom  or  private  act  of  parliament. 
By  7  Wm.  4  and  I  Vict.  c.  69,  the  prices  at  which  the  conversion  from  money  into 
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predialy  as  of  corn,  grass,  hops,  and  wood ;  the  second  mixed,  LJ?®^'  ^^' 

as  of  wool,  milk,  pigs,  &c.,  and  of  these  the  tenth  must  be  paid  2  iiist.  649. 

ID  gross ;  the  third  personal,  as  of  manual  occupations,  trades,  ^^'^ 
jaheries,  and  the  like ;  and  of  these  only  the  tenth  part  of  the 

dear  gains  and  profits  is  due.     Upon  their  first  introduction,  L^^  ^^* 


com  ii  to  be  made  at  the  time  of  the  confinnation  of  each  apportionment,  are  declared 
to  be  79-  Old.  for  a  bushel  of  wheat,  3#.  1  lid.  for  a  bushel  of  barley,  and  2$.  9d.  for  a 
bidielof  oats. 

B7 1  &  3  Vict  c  64,  persons  having  the  power  of  appointment  over  tithes  or  rent- 
ehnge  may  merge  them  in  the  land ;  and  tenants  for  life  may  cause  tithes  or  rent- 
dMqe  to  merge  in  lands  upon  which  they  are  charged,  and  which  are  settied  to  the 
luw  uses.    Tithes  and  rent-chaiges  may  also  be  merged  in  copyhold  lands. 

By 3&  3  Vict.  c.  62,  on  merger  of  tithes  or  rent-charge  the  incumbrances  thereon  are 

to  become  charges  on  the  lands.    But  by  s.  2,  power  is  given  for  specially  apportioning 

isdi  ineombrances  upon  any  lands  of  the  party  of  three  times  the  value  of  the  incum- 

bnaees.  By  s.  6,  tithes  and  rent-charge  of  glebe  may  be  merged.  By  s.  7,  provision  is  made 

kt  deducting  the  value  of  tithes  and  rent- charge  from  arbitrary  fines  in  casea  of  merger 

uwfjbMn  under  1  &  2  Vict.  c.  64,  s.  4.    By  s.  9»  power  is  given  to  make  parochial 

agnenents  for  commutation  of  Easter  ofierings,  mortuaries,  or  surplice  fees,  or  of  the 

1^  of  fish  or  fishing,  or  mineral  tithes  for  rent-charge.    By  s.  11,  a  fixed  rent-charge 

■If  bf  fubttitnted  for  a  contingent  rent-charge  on  lands  partially  exempt  from  tithes. 

B71. 12,  the  provisions  of  6  &  7  Wm.  4,  c.  7]>  ss.  48  and  7l>  for  substituting  fixed  rent- 

dnge  tar  tithes,  are  extended  to  crown  lands.    By  s.  13,  provision  is  made  for  the 

titbes  of  lammas  lands.  By  s.  14,  rent-charge  in  respect  of  tithes  of  common  appurtenant 

ato  be  a  charge  on  the  allotments  made  in  respect  of  the  lands  to  which  the  right  of 

eHBOD  attached.    By  s.  15,  the  provisions  in  the  above  acts  as  to  pulling  down  and 

■it  of  buildings  are  extended  to  collegiate  bodies,  notwithstanding  the  restraining  statute. 

Ijs.  16,  the  provisions  of  6  &  7  Wm.  4,  c.  71>  s.  77,  are  extended  to  corporate  and 

eaOegiale  bodies.    By  s.  26,  provision  is  made  for  dividing  the  tithe  of  fruit  plantations 

k  cntain  cases;  by  s.  27*  newly-cultivated  fruit  plantations  are  to  be  charged  an  addi- 

and  by  s.  2S,  when  displanted  they  are  to  be  relieved  from  such  additional 

By  s.  29*  provision  is  made  for  mixed  plantations  of  hops  and  fruit.    By  s.  30, 

land  subject  to  rectorial  and  vicarial  tithes  is  liable  to  an  extraordinary  charge  for 

ibetidMS  of  a  mixed  plantation  of  hops  and  fruit,  an  acreable  rent-charge  is  to  be  fixed ; 

tad  by  a.  31,  provinon  is  made  for  future  mixed  plantations.    Sect.  32,  defines  the  mode 

iai^bidi  the  rent-charge  for  hops  and  fruit  is  to  be  fixed  in  certain  cases ;  and  by  s.  34, 

pnwiaioii  ia  made  for  settiement  of  disputes  as  to  boundaries. 

The  particulars  relating  to  the  amount  of  the  rent-charge  which,  under  7  Wm.  4 
ttd  1  Vict,  c  69*  s.  4,  are  now  required  to  be  stated  in  the  instrument  of  apportion- 
mmt,  an :  the  whole  sum  to  be  paid  instead  of  the  tithes  of  the  whole  parish  or  dis- 
tnet;  the  whole  number  of  bushels  of  wheat,  barley,  and  oats  (collectively)  apportioned 
m  each  estate  or  separate  portion  thereof;  and  the  several  sums  of  money  which  at  the 
ceairiMatkm  of  the  i^>portionment,  were  of  equal  value  with  the  quantities  of  com 
apportioiied.  The  average  prices  of  wheat,  barley,  and  oats,  for  the  seven  years  next 
pnesding  31st  December  1835,  computed  from  the  weekly  averages  of  the  com  returns, 
aeeofdisg  to  an  order  of  tiie  house  of  commons  of  19th  February  1836  are,  wheat,  per 
qoarter,  56f.  3d. ;  barley,  ditto,  3U.  9d. ;  and  oats,  22«. 
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2  Inst.  646.       every  man,  although  obliged  to  pay  tithes  in  general,  mig^tpay 
Hob.  296.         iiiem  to  what  priests  he  pleased    But  when  dioceses  were 
divided  into  parishes,  the  tithes  of  each  parish  were  allotted  to 
its  own  particular  minister;  first  by  common  consent  or  the 
appointment  of  lords  of  manors,  and  afterwards  by  the  writtoi 
LLEdgar.c.i»  law  of  the  land ;  and  now,  unless  there  be  a  special  exemption, 
Canute  11      tithes  are  of  common  right  due  to  the  parson  of  the  parish,  ndio 
may  be  either  the  actual  incumbent,  or  else  the  appropriator 
of  the  benefice  (c). 
Discharffefrom       Lands  and  their  occupiers  may  be  exempted  or  dischaiged     \ 
tithe*.  irom  the  payment  of  tithes,  either  in  part  or  totally,  by  a  red 

composition,  or  by  custom  or  prescription.  A  real  compositioii 
is  when  an  agreement  is  made  between  the  owner  of  the  hmdB 
and  the  parson  or  vicar,  with  the  consent  of  the  ordioaxy  aoi 
the  patipon,  that  the  lands  shall  be  discharged  fix>m  the  pajmeni 
of  tithes,  by  reason  of  some  land  or  other  real  compensatioD  to 
2  Inst.  490.  the  parson  in  lieu  thereof  But  the  possessions  of  the  duitdi 
being  by  this  and  other  means  diminished,  the  disal^ 
statute,  13  Eliz.  c.  10,  was  made,  which  prevents,  among  other 
spuitual  persons,  all  pareons  and  vicars  fix>m  maldng  any  con- 
veyances of  the  estates  of  their  churches,  other  than  for  thne 
lives  or  twenty-one  years  {d)y  so  that  now  no  real  compodtkm 
made  since  that  statute,  is  good  for  any  longer  term  (e). 

(c)  See  the  last  note. 

(d)  By  6  Wm.  4,  c.  20,  explained  and  amended  by  6  &  7  Wm.  4,  c.  64,  no  archUdiijh 
ecclesiastical  corporation  sole  or  aggregate,  dignitary,  canon  or  prebendary,  or  ote    1 
spiritual  person,  nor  any  master  or  guardian  of  any  hospital,  shall  grant  any  new  laM     1 
of  any  house,  land,  tithes,  or  hereditaments,  parcel  of  the  possessions  of  his  or  their  sMb 
chapter,  dignity,  canonry,  prebend,  benefice,  or  hospital,  by  way  of  renewal  of  any  fomNf 
lease  thereof,  for  two  or  more  lives,  until  one  or  more  of  the  former  lives  shall  die»  «d    t 
then  only  for  the  surviving  lives  or  life,  and  for  such  new  life  or  lives  as,  together,  sUI    | 
make  up  the  number  of  lives,  not  exceeding  three  in  the  whole,  for  which  roeh  kiie    i 
shall  have  been  so  made.    And  where  any  such  lease  shall  have  been  granted  for  foity  j 
years  no  new  lease  hy  way  of  renewal  can  be  granted  until  fourteen  years  of  the  old  ^ 
lease  shall  have  expired.    And  where  the  old  lease  has  been  for  thirty  years  il  canaol 
be  renewed  until  ten  years  of  it  have  expired :  and  when  for  twenty-one  years,  it  caaaol   ^ 
be  renewed,  or  0n  case  of  archbishops  or  bishops)  any  concurrent  lease  be  granted  UBd 
seven  years  have  expired.    And  when  any  such  lease  shall  have  been  granted  for  yitf% 
it  cannot  be  renewed  by  a  grant  of  a  lease  for  a  life  or  lives.    But  if  it  should  be  eos- 
formable  to  the  usual  practice  for  the  ten  years  next  preceding  1836,  ecclemstkal 
persons  may  renew  such  leases  for  years  at  shorter  periods.    The  act  does  not  pnveKt 
ecclesiastical  persons  from  effecting  exchanges  under  certain  conditions;  nor  from 
renewing  leases  under  special  acts  of  parliament  $  nor  for  the  same  term  at  preoedug 
leases,  if  merely  to  confirm  any  title. 

(e)  But  tithes  may  be  commuted  for  a  rent-charge.    See  note  (b)  to  this  chapter. 
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A  dischaige  by  custom  or  prescription  is,  where  certain  By  custom. 
pencHis,  or  certain  lands    have    been  immemorially  either 
partially  or  totally  discharged  from  tithes.     This  custom  or 
piescription  is  either  de  modo  decimandi^  or  de  non  decimando. 

A  moduM  decimandi(f)  commonly  called  a  modus,  is  where  Modus. 

if)  By  2  &  3  Wm.  4,  c.  100,  all  prescriptions  and  claims  of  or  for  any  modus  deei- 
MMi,  or  exemption  finom»  or  discharge  of,  tithes  by  composition,  real  or  otherwise, 
ibn,  whore  the  render  of  tithes  in  kind  shall  be  demanded  by  any  lay  person  not  being 
icofporaUon  sole,  or  by  any  body  corporate,  whether  temporal  or  spiritual,  be  sustained 
■poll  shewing,  in  cases  of  claim  of  a  modus  decimandi,  the  payment  or  render  of  such 
■odns,  and  in  cases  of  ckdm  to  exemption  or  discharge,  the  enjoyment  of  the  land 
vitboat  payment  or  render  for  thirty  years  next  before  such  demand,  unless  the  com- 
■encement  of  such  payment,  render,  or  exemption,  shall  be  shewn  to  have  taken  place 
prior  to  such  thirty  years,  or  to  have  been  under  some  deed  or  writing ;  and  if  such  proof 
IB  ropport  of  the  claim  shall  be  extended  to  sixty  years  before  the  demand,  the  claim  is 
■idelBasihIe,  unless  it  be  proved  that  such  modus  was  enjoyed  by  consent  in  writing.  And 
ilta  tiie  render  of  tithes  in  kind  shall  be  demanded  by  any  spiritual  or  eleemosynary  cor- 
pntion  sole,  every  such  prescription  shall  be  valid,  on  showing  such  render  of  modus  or 
ojoyment  during  the  time  that  two  persons  in  succession  shall  have  held  the  office  or 
^cfee,  and  for  not  less  than  three  years  after  the  appointment  and  induction  of  a  third 
pnaa;  bat  if  the  time  of  the  holding  of  such  two  persons  shall  not  amount  to  sixty 
fan,  then  for  such  further  period  as  shall  make  up  sixty  years,  and  for  three  years 
iigr  the  appointment  and  induction  of  a  third  person,  unless  it  be  proved  that  such 
ptjrmeat  or  render  of  modus  was  made,  or  enjoyment  had  under  some  deed  or  writing. 
Xnry  composition  for  tithes  made  or  confirmed  by  the  decree  of  any  court  of  equity  in 
E^fl^and,  in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were  parties,  and 
fUdh  haanot  since  been  set  aside  is  confirmed ;  and  no  modus  is  within  the  act,  unless 
pnted  to  have  existed,  or  to  have  been  acted  upon  at  the  time  of,  or  within  one  year 
Mbie  the  passing  of  the  act.    The  act  is  not  available  to  any  plaintiff  or  defendant  in 
ay  suit  began  before  the  end  of  one  year  from  the  end  of  the  session  1832 ;  nor  does  it 
tttead  to  any  case  where  the  tithes  shall  have  been  demised  for  any  term  or  for  life  or 
fan,  or  where  any  composition  has  been  made  by  deed  or  writing,  by  the  party  entitled, 
atti  iStkd  owner  or  occupier  of  the  land  for  any  such  term,  if  such  demise  or  composition 
VIS  snbaisting  at  the  time  of  passing  the  act;  and  where  any  action  or  suit  shall  be 
Mtitutud  for  recovery  of  tithes  in  kind  within  three  years  next  after  the  determination 
tf  saeh  demise  or  composition.    Where  the  lands  in  respect  of  which  the  tithes  claimed 
■•  in  the  hands  of  any  person,  whether  a  rector,  lessee,  or  compounder,  entitied  to  the 
the  period  of  such  occupation  is  excluded  in  the  computation  of  the  above 
and  also  the  time  during  which  any  person  capable  of  resisting  any  daim  shall 
bean»  or  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  lay  tenant  for  life, 
vdinfaig  which  any  action  or  suit  shall  have  been  pending,  and  diligently  prosecuted 
IB  abatement.    In  all  future  actions  and  suits  it  is  sufficient  to  allege  that  the  modus 
w  aataptiaa  was  exercised  and  enjoyed  for  such  of  the  said  periods  as  may  be  appli- 
abls^  and  any  matter  not  inconsistent  therewith  intended  to  be  relied  on  by  the  other 
Mrty  nmst  be  spedaUy  pleaded,  no  presumption  is  allowed  in  support  of  any  claim  for 
■y  less  period  than  that  stated  in  the  act. 

By  6  &  7  Wm.  4,  c.  71,  s.  44,  moduses  and  prescriptive  or  customary  payments  in 
ien  of  tithea  are  to  be  allowed  for  by  the  tithe  commissioners,  in  cases  of  commutation 
f  rent-charge  for  tithe  by  estimating  their  amount,  as  the  value  of  the  titiies  payable 
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there  is  by  custom  a  particular  manner  of  dtfaing  allowe(^^ 
difierent  from  the  general  law  of  taking  tithes  in  kind.    T^"*^ 

1  Keb.  602.  make  good  and  sufficient  modus,  the  following  rules  must  l^ib^ 
observed.  It  must  be  certain  and  invariable.  The  thing  giv^^u 
in  lieu  of  tithes  must  be  beneficial  to  the  parsofh  and  not  ^^^i 

1  RolLAbr.      ^g  emolument  of  third  persons  only;  it  must  be  somethi^:^ 

1  Lev.  79.        diflTerent  from  the  thing  compounded  for ;    one   cannot  "fce 

discharged  firom  payment  of  one  species  of  tithe  by  paying  « 
Cro.  Elix.  446.  modus  for  another.     The  recompense  must  be  in  its  natuie  as 

2  P.  Wms.       durable  as  the  tithes  discharged  by  it ;  that  is  an  inheritaxice 
4<>2.  certain :  and,  therefore,  a  modus  that  every  inhabitant  of  a 

house  shall  pay  4d.  a-year  in  Ueu  of  the  owner's  tithes,  is  no 
good  modus ;  for  possibly  the  house  may  not  be  inhabited,  and 
then  the  recompense  will  be  lost     Nor  must  the  modus  be 

11  Mod.  60.      too  large,  which  is  called  a  rank  modus. 

Prescriptive  A  prescription  de  non  decimandoy  is  a  claim  to  be  entirdy 

^^*         discharged  of  tithes,  and  to  pay  no  compensation  in  lieu  of 

them.     Thus  the  king,  by  his  prerogative,  is  discharged  from 

Cro.  Elix.  511.  all  tithes,  and  a  vicar  shall  pay  no  tithes  to  the  rector,  nor  the 

Moon^o.^  rector  to  the  vicar.  But  these  personal  privileges  (not  ariong 
firom  or  being  annexed  to  the  land)  are  confined  to  the  king 

Cro.  Elii.  479.  and  the  clergy :  for,  generally  speaking,  it  is  an  established  rule 
that,  in  lay  hands,  a  modus  de  non  decimando  non  valet  But 
spiritual  persons  or  corporations,  as  bishops  and  monasteriefl^ 
were  always  capable  of  having  their  lands  discharged  of  tithes^ 

Cro.  Jac.d08.  either  by  real  composition;  by  the  pope's  bill  of  exemption; 
by  unity  of  possession ;  by  prescription;  or  by  virtue  of  their 
order  as  knights'  templars,  whose  lands  were  privileged  by  the 

2  Rep.  44.       pope  with  a  discharge  of  tithes.     Upon  the  dissolution  of  the 

Seld.  Tithe,  abbeys  by  Hen.  8,  it  was  enacted  (31  Hen.  8,  c.  13)  that  all 
persons  coming  to  the  possession  of  the  lands  of  any  abbey 
then  dissolved,  should  hold  them  discharged  of  tithes,  as  the 
abbeys  themselves  held  them,  and  hence  have  sprung  all  the 
lands  which  in  lay  hands  at  present  claim  to  be  tithe  fi^ee. 


from  the  lands  or  produce  in  respect  of  which  they  are  rendered.  And  when  any 
question  respecting  such  modus,  &c.  shall  have  been  decided  by  competent  authority, 
the  commissioners  shall  act  on  the  principles  established  by  such  decision. 

By  8.  45  the  commissioners  may  determine  any  question  as  to  the  existence  of  any 
modus  or  composition,  real  or  prescriptive,  or  customary  payment,  or  any  dahn  of 
exemption  from,  or  non  liability  under  any  circumstances  to  the  payment  of  any  tithea 
which  determination  is  final.  But  by  s.  46,  subject  to  appeal  by  an  issue  at  law»  or 
taking  the  opinion  of  a  court  of  law  thereon,  if  parties  are  agreed  as  to  faeti,  pro- 
ceedings  are  not  to  abate  by  the  death  of  parties,  but  may  still  be  carried  on  in  their 
names. 
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Common,  or  right  of  common,  is  a  profit  which  a  man  has  in  Common. 
the  land  of  another ;  as  to  feed  his  beasts,  to  catch  fish,  to  dig 
tur{  or  to  cut  wood.     It  is  chiefly  of  four  sorts,  common  of 
pistore,  of  piscary,  of  turbary,  and  of  estovers. 

Common  of  pasture  is  a  right  of  feeding  beasts  on  another's  Of  pasture, 
land:  for  in  those  waste  grounds  which  are  called  commons, 
the  property  of  the  soil  is  generally  in  the  lord  of  the  manor ; 
as  in  common  fields  it  is  in  particular  tenants.     This  kind  of 
common  is  either  appendant,  appurtenant,  because  of  vicinage,  co.  Litt.  122. 
or  in  gross. 

Common  ^pendant  is  a  right  belonging  to  the  owners  or  Appendant, 
occupiers  of  arable  land,  to  put  commonable  beasts  upon  the 
lord's  waste,  and  upon  the  lands  of  other  persons  within  the 
sune  manor.  When  lords  of  manors  granted  out  parcels  of 
land  to  tenants  for  services  either  done  or  to  be  done,  the  law 
amiexed  this  right  of  common  as  inseparably  incident  to  the 
gnsit 

Common  appurtenant  arises  irom  no  connexion  of  tenure.  Appurtenant, 
but  may  be  annexed  to  lands  in  other  lordships ;  it  is  not  of  Cro.  Car.  482. 
jtneral  right,  but  can  only  be  claimed  by  immemorial  usage  ^-  ^*^  ^^i, 
and  prescription  (g), 

■  Conmion,  because  of  vicinage  or  neighbourhood,  is  where  Of  ▼icinage. 
the  inhabitants  of  two  townships,  which  lie  contiguous  to  each 
other,  have  usually  intercommuned  with  one   another,  the 
beasts  of  the  one  straying  mutually  by  consent  into  each 
others' fields. 

Common  in  gross  is  such  as  is  neither  appendant  nor  ap-  In  gross, 
pmtenant  to  land,  but  is  annexed  to  a  man's  person,  being 
gnnted  to  him  and  his  heirs  by  deed,  or  it  maybe  claimed  by 
prescriptive  right,  and  may  be  vested  in  one  who  has  no  land 
iQ  the  manor. 

By  the  statute  of  Merton,  and  other  statutes,  the  lord  of  a  20  Hen.  3,c4. 
manor  may  inclose  as  much  of  the  waste  for  tillage  or  wood  ^3*^*  ^' 
ground  as  he  pleases,  leaving  sufficient  for  such  as  are  entitled  31  Geo.  2, 
diereta     This  inclosure,  when  justifiable,  is  called  in  law  ^'  **' 
''i^iproving,''  an  ancient  expression,  signifying  the  same  as  ^  in«t.  474 
**  improving." 
Common  of  piscary  is  a  liberty  of  fishing  in  another  man's 


(f)  By  2  &  3  Wm.  4,  c.  7I9  claims  to  right  of  common  and  other  profits  t  prendre 
camnot  be  defeated  after  thirty  years'  enjoyment,  by  showing  only  the  commencement ; 
tad  after  sixty  years'  enjoyment  the  right  is  absolute,  unless  had  by  consent  or  agree- 
ment in  writing. 
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Comiiioii  of  water,  as  common  of  turbary  is  a  liberty  of  digging  turf  upon 
Pj;^  •"^  "^  another's  ground  Common  of  estovers  is  a  Uberty  of  taking 
Estovers.  necessary  wood  for  the  use  or  ftumiture  of  a  house  or  firm 

from  off  another's  estate.  The  Saxon  word  bote  is  used  by  ub 
as  synonymous  to  the  French  estoverSf  and  therefore  house- 
bote is  asufficient  allowance  of  wood  to  repair  or  to  bum  in  the 
house,  which  latter  is  sometimes  called  fire-bote ;  plou^i4x)le 
and  cart-bote  are  wood  to  be  employed  in  making  and  re- 
pairing all  instruments  of  husbandry ;  and  hay-bote  or  hedge- 
bote  is  wood  for  repairing  of  hays,  hedges,  or  fences. 
Ways.  Ways,  or  the  right  of  going  over  another  man's  ground,  may 

be  grounded  on  a  special  permission ;  as  when  the  owner  of 
the  land  grants  to  another  the  liberty  of  passing  over  his 
grounds,  in  which  case  the  gift  or  grant  is  particular  and  con- 
fined to  the  grantee  alone,  who  cannot  assign  it  to  another  or 
FinchUw.ai.  take  another  person  in  his  company.  A  way  may  be  also  by 
prescription;  as  if  all  the  inhabitants  of  such  a  hamlet,  or  all  the 
owners  and  occupiers  of  such  a  farm,  have  inunemoriaUy  used 
to  cross  such  a  ground  for  such  a  particular  purpose  {h).    A 


(f)  By  2  &  3  Wm.  4,  c.  71,  ■.  2,  claims  to  rights  of  way  cannot  be  defeated  aftsr 
twenty  years'  enjoyment^  by  showing  only  the  commencement  of  the  rights  and  after, 
forty  years'  enjoyment  the  right  is  indefeasible,  unless  had  by  consent  or  agreemant  In 
writing.  And  by  s.  5,  in  pleas  to  trespass,  and  other  pleadings  where  a  party  used  to 
allege  his  claim  from  time  immemorial,  the  periods  mentioned  in  the  act  may  be 
alleged ;  and  exceptions  or  other  matters  must  be  referred  to  specially. 

By  5  &  6  Wm.  4,  c.  50,  the  acts  of  13  Geo.  3,  and  55  Geo.  3,  for  diverting  and 
stopping  up  public  highways,  or  public  bridleways,  or  footways,  are  repealed;  and  by 
s.  84,  when  the  inhabitants  in  veetry  deem  it  expedient  that  any  highway  shall  be 
stopped  up,  diverted,  or  turned,  either  entirely,  or  reserving  a  bridleway  or  fixitviy 
along  the  whole  or  any  part  or  parts  thereof,  the  chairman  of  such  meeting  may,  by  an 
order  in  writing,  direct  the  surveyor  to  apply  to  two  justices  to  view  the  same.    And  if 
any  party  be  desirous  of  stopping  up,  diverting,  or  turning  any  such  ways,  he  must 
give  notice  in  writing  to  the  surveyor,  who  must  give  notice  to  the  churchwardens^ 
requiring  them  to  assemble  the  inhabitants  in  vestry,  and  to  submit  to  them  the  widt  of 
such  person ;  and  if  they  agree  to  the  proposal  the  surveyor  is  to  api^y  to  the  jostkca  to 
view  the  same.    By  s.  85,  when  it  shiQl  appear  upon  such  view  that  any  public  highway 
may  be  diverted  and  turned,  either  entirely  or  subject  as  aforesaid,  so  as  to  make  it 
nearer  or  more  commodious  to  the  public,  and  the  owner  of  the  lands,  through  which  the 
new  way  proposed  to  be  made,  shall  consent  thereto  in  writing  under  his  hand ;  or  if  it 
shall  appear,  upon  such  view,  that  any  public  highway  is  unnecessary,  the  justices  may 
direct  the  surveyor  to  affix  the  notice  set  out  in  the  act  at  each  end  of  the  highway,  from 
whence  it  is  proposed  to  be  diverted,  turned,  or  stopped  up,  and  to  insert  such  notice  in 
one  newspaper  in  the  county  for  four  successive  weeks  next  after  the  view,  and  to  affix 
a  like  notice  on  the  door  of  the  church  of  every  parish  in  which  such  highway  ehall  be 
situate,  on  four  successive  Sundays  after  the  view.   And  a  plan  of  the  old  and  proposed 
new  highway,  verified  by  some  competent  surveyor,  having  been  delivered  to  the  justices^ 
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right  of  way  may  alao  arise  by  act  and  operation  of  law ;  for  if  a 

man  grants  me  a  piece  of  gromid  in  the  middle  of  his  field  he  Finch.  Uw,63. 

tadtly  gives  me  a  way  to  come  to  it,  and  I  may  cross  his  land 

fiirtiiat  pmrpose  without  trespass. 

OflSces  are  a  right  to  exercise  a  public  or  private  employ-  Offices, 
fflent,  and  to  take  the  fees  and  emoluments  thereof;  and  dig^ 
mties  befiire  treated  of  bear  a  near  relation  thereto. 

Runehites  are  another  species  of  incorporeal  hereditaments.  Franchises. 
Fnmcfaise  and  liberty  are  synonymous  terms,  being  a  royal 
pfivilege  or  branch  of  the  king^s  prerogative,  subsisting  in  the 
hands  of  a  subject  Franchises,  which  may  be  vested  in  either 
natural  persons  or  bodies  politic,  may  arise  firom  the  king's 
gnat,  or  which  presupposes  a  grant  may  be  vested  in  either 
natural  persons  or  bodies  poUtic  A  county  palatine  is  a 
fianchise  vested  in  a  number  of  persons  incorporated  and  sub- 
flfltiD^as  a  body  politic.  Other  franchises  are  to  have  a  court 
ket,  a  manor,  waifi,  wrecks,  estrays,  treasure-trove,  forfeitures, 
and  deodands,  or  a  forest,  chase,  paric,  warren,  or  fishery,  en- 
dowed with  privileges  of  royalty.  A  forest  in  the  hands  of  a  A  forest 
subject  is  synonymous  with  a  chase,  being  subject  to  the  com- 
mon low,  and  not  to  the  forest  laws ;  but  a  chase  differs  firom  t  ^^*  ^^^' 
tpiri[,  in  not  being  inclosed,  and  in  that  it  may  be  had  in 
nother  man's  ground ;  whilst  a  park  is  an  indosed  chase, 
otenifing  only  over  a  man's  own  grounds. 

Free  warren  is  a  similar  fi:anchise.  At  the  Conquest,  game  Free  warren 
being  looked  upon  as  royal  property,  the  fianchise  of  free 
lanen  was  invented  to  protect  it,  by  giving  the  grantee  an 
eidnave  power  of  killing  it  within  his  warren,  on  condition  of 
pefentii^  other  persons.  There  are  indeed  instances  of 
aportsmen  having  sold  their  estates  and  reserved  the  firee 


ikgf  nmt  eortify  in  writiiig  the  view  made  by  them,  and  that  the  proposed  new  high- 
or  more  commodiona  to  the  public ;  or  if  the  highway  is  to  be  stopped  np 
r,  anch  certificate  must  state  why  it  is  unnecessary ;  and  the  certificate 
beiDg  lodged  with  the  derk  of  the  peace,  must  be  read  by  him  in  open  court  at 
fte  next  quarter  sessions.  The  certificate,  proof,  and  plan,  and  such  consent  in  writing 
d  tiie  owner  of  the  land,  through  which  the  new  highway  is  to  be  made,  must  be 
civoikd  with  the  clerk  of  the  peace.  By  s.  88,  persons  aggrieved  may  appeal.  And 
by  a.  S9,  in  case  of  appeal  the  jury  at  sessions  are  to  determine  the  matter.  By  s.  91,  if 
■0  9ppttl  be  made,  or  if  made  and  dismissed,  the  sessions  may  make  an  order  for 
I,  turning,  or  stepping  up  the  old  highway.  And  by  s.  92,  the  new  way  shall 
be  a  public  highway.  By  the  82nd  sect,  of  the  act,  two  justices  may,  within 
dMor  leqieetive  divisions,  order  narrow  highways  to  be  widened,  not  to  exceed  thirty  feet 
m  ofaadth. 
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Bro.  Abr.  warren ;  and  hence,  at  this  day,  it  sometiiiies  happens  that 
persons  have  free  warren  over  the  grounds  of  others. 

Free  fishery.  K  free  fishery f  or  exclusive  right  of  fishing  in  a  public  river, 
is  also  a  royal  firanchise,  and  difiers  from  a  several  fisheiy ;  in 
that  the  latter  must  be  vested  in  or  derived  trom  the  owner  of 

Salk.  637.  the  soil,  which  in  a  fi*ee  fishery  is  not  requisite.  It  di£krB  ako 
fi^m  a  common  of  piscary,  the  firee  fishery  being  an  exclusive 
right,  whilst  the  common  of  piscary  is  not  so.  In  a  fi^ee 
fishery  the  owner  has  a  property  in  the  fish  before  they  are 

^*^'  caught,  but  in  a  common  of  piscary  not  till  afterwards. 

Corodics.  Corodies  are  a  right  of  sustenance  or  to  receive  certain 

allotments  of  provision,  in  lieu  of  which  a  sum  of  money  is 

Finch,  L.  192.  "s^^J  substituted.  Thcsc  are  not  chaigeable  in  the  in- 
heritance, but  on  the  person  of  the  owner  in  respect  of  it 

Annuities.  Annuities  are  much  of  the  same  nature,  only  that  they  ariae 

from  temporal,  and  corodies  from  spiritual  pereons.  An  an- 
nuity  is  a  thing  distinct  fix)m  a  rent-<!haige,  with  which  it  is 
fi^quently  confounded ;  a  rent-chaige  being  a  burthen  upon, 

Co.  Litt.  144.  and  issuing  out  of  landy  whereas  an  annuity  is  a  yearly  sum 
chargeable  upon  the  person  of  the  grantor  (t ). 

Rents.  Rents  are  the  last  species  of  incorporeal  hereditaments 

The  word  rent  or  render,  reditus,  signifies  a  oompositioD  or 
return,  being  a  certain  profit  issuing  yearly  out  of  lands  ami 
tenements  corporeal  It  must  be  sl  profit;  but  need  not  be^  ai 
it  usually  is,  a  sum  of  money ;  for  spurs,  capons,  horses,  coni» 
and  other  matters  maybe,  and  firequently  are, rendered  by ws^ 

Co.  Litt.  142.  of  rent;  or  it  may  consist  of  services  or  manual  operadoDi^ 
which  in  the  eye  of  the  law  are  profits.  But  there  are  fimr 
requisites  to  a  rent ;  it  must  be  certain,  or  that  which  may  be 
reduced  to  a  certainty  by  either  party ;  it  must  issue  yearlg$ 
though  it  need  not  issue  every  successive  year ;  but  may  be 

Ibid.  47.  renewed  every  second,  third,  or  fourth  year ;  yet  it  ou^t  to  be 

reserved  yearly,  because  the  profits  of  the  lands  or  tenements 
out  of  which  it  is  produced  arise  annually.  It  must  issue  out 
of  the  thing  granted,  ^and  not  be  part  of  the  land  or  thing 


(t)  By  53  Geo.  3,  c.  141,  repealing  17  Geo.  3,  c.  26,  a  memorial  of  the  date  of  everr 
deed,  bond,  instrument,  or  other  assurance,  of  the  names  of  all  the  parties  and  of  all  the 
witnesses,  and  of  the  party  for  whose  life  the  annuity  shall  be  granted,  and  of  the  party 
by  whom  the  same  is  to  be  beneficially  received  with  the  consideration  for  and  the 
amount  of  the  annuity,  must  be  enrolled  as  required  by  the  statute. 

By  7  Geo.  4,  c.  75,  it  is  only  necessary,  in  stating  the  witnesses'  names  in  the 
memorial,  to  give  the  names  of  all  the  witnesses  as  they  appear  signed  to  their  at- 
testations. 
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itself  and  it  must  issue  out  of  lands  and  tenements  corporeal, 
that  is,  from  some  inheritance  to  which  the  grantee  may  have 
recoane  to  distrain.     It  cannot  therefore  be  reserved  out  of 
an  advowson,  a  right  of  common,  an  office  or  a  franchise. 
There  are  at  common  law  three  kinds  of  rents :  rent  service,  Litt  s.  213. 
rent  chaige,  and  rent  seek.     Rent  service  is  so  called  because  Rent  service, 
it  has  some  corporeal  service  incident  to  it,  as  fealty  or  the 
feodal  oath  of  fidelity.     If  a  tenant  holds  his  land  by  fealty, 
and  lOf.  rent,  or  by  a  certain  service  and  rent,  these  pecu- 
niary rents  being  connected  with  personal  service  are  called 
lent  service.     And  for  these  the  lord  may  distrain  of  common 
lig^t  without  reserving  any  special  power  of  distress,  if  he  has 
m  himself  the  reversion  of  the  lands  after  the  lease  or  par-  Litt  s.  216. 
ticnlar  estate  of  the  lessee  or  grantee   is   expired.     A  rent  Rent  charge, 
duuge  is  where  the  owner  of  the  rent  has  no  future  interest 
or  leverraon,  as  where  a  man  by  deed  makes  over  to  another 
Us  whole  estate  in  fee  simple,  reserving  a  rent,  and  adds  to 
the  deed  a  clause  of  distress.     In  this  case  the  land  is  Uable  to 
the  distress,  not  of  common  right,  but  by  virtue  of  the  clause 
in  the  deed,  and  therefore  it  is  called  a  rent  charge,  because 
m  this  manner  the  land  is  charged  with  a  distress  for  the  pay-  Co.  Litt.  I4a 
Hieot  rfit.     Rent  seek  is  in  effect  a  rent  reserved  by  deed,  but  Rent  seek. 
vithout  any  clause  of  distress.     Rents  of  assise  are  the  certain  Rente  of  as- 
atablished  rents  of  the  freeholders  and  ancient  copyholders  of  ^*®* 
amanor  which  cannot  be  departed  from  or  varied.     Those  of  ^  Inst  19. 
the  freeholders  are  fi:equently  called  chief  rents,  and  both  sorts  Chief,  rente 
are  denominated  quit  rents,  as  discharging  the  tenant  from  all  *"  q^trenta. 
odier  services.     Rack  rent  is  a  rent  of  the  full  value  of  the  Rack  rent 
leoenient  or  near  it     A  fee  farm  rent  is  a  rent  charge  issuing  Fee  farm  rent. 
out  of  an  estate  in  fee,  of  at  least  one -fourth  of  the  value  of  the 
Imda  at  the  time  of  its  reservation.     Rent  is  regularly  payable  Oa  Litt.  143. 
a|KXi  the  land  firom  whence  it  issues,  if  no  particular  place  is  Co.IJtt.20K 
neiitioDed  in  the  reservation ;  but  in  case  of  the  king  the 
pajment  must  be  either  to  his  officers  at  the  exchequer,  or  to 
\m  leceirer  in  the  country;  and  strictly  it  is  demandable  and  ^^®P:  ^^• 

,-  ,.  .  ■.  •  1  Co.  Litt.  302. 

fijMe  on  the  day  whereon  it  is  reserved.  i  Anden.  253. 
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OF  THE  FEODAL  SYSTEM. 

The  constitution  of  feuds  had  its  original  from  the  n 
policy  of  the  Northern  or  Celtic  nations,  who  migratet 
all  the  regions  of  Europe  at  the  declension  of  the  I 
Empire  (a)b  It  was  brought  by  them  from  their  own  cou 
and  continued  in  their  respective  colonies  as  the  most 
means  of  securing  their  new  acquisitions :  and  to  tha 
large  districts  or  parcels  of  land  were  allotted  by  the  conq 
general  to  the  superior  officers  of  the  army,  and  by  then 
out  again  in  smaller  allotments  to  the  inferior  office 
most  deserving  soldiers.  These  allotments  were  called 
feuds,  fiefe,  or  fees ;  which  last  appellation  in  the  nc 
languages,   signifies  an   additional    stipend    or  rewait 


(a)  The  feudal  law  was  established  by  the  nations  which  overturned  the 
empire.  The  first  of  these  were  the  Vandals,  the  Suevi,  and  the  Alani.  They  'u 
the  countries  bordering  on  the  Baltic.  About  the  year  406,  they  made  an  irrupt 
Gaul ;  from  Gaul  they  advanced  into  Spain.  About  415  they  were  driven  froi 
by  the  Visigoths,  and  invaded  Africa^  where  they  formed  a  kingdom.  About ' 
Franks,  the  Allemanni,  and  the  Burgundians,  penetrated  into  Gaul.  Of  tl 
Franks  became  the  most  powerful,  and  having  either  subdued  or  expelled  th 
made  themselves  masters  of  those  extensive  provinces  which  from  them  rece 
name  of  France.  Pannonia  and  Illyricum  were  conquered  by  the  Huns; 
Noricum,  and  Vindelicia,  by  the  Ostrogoths ;  and  these  were  afterwards  conqc 
the  Franks.  In  449,  the  Saxons  invaded  Great  Britain.  The  HeruUans  marcl 
Italy  under  the  command  of  their  king  Odoacre,  and  in  476  overturned  the  ec 
the  west ;  from  Italy,  in  493,  they  were  expelled  by  the  Ostrogoths.  About 
Lombards  issuing  from  the  Mark  of  Brandenburgh,  invaded  the  higher  Italy,  and 
the  kingdom  of  the  Lombards.  After  this,  little  remained  in  Europe  of  the 
empire  besides  the  middle  and  inferior  Italy ;  and,  eventually,  the  remaining  pes 
of  the  empire  in  Italy  were  conquered  by  the  Lombards.  The  nations  by  whc 
conquests  were  made  came  from  different  countries  at  different  periods,  spoke  i 
languages,  and  were  under  the  command  of  separate  leaders,  yet  they  appear 
established  in  almost  every  state  where  their  polity  prevailed  nearly  the  same  8 
laws,  known  by  the  appellation  ofthe feudal  law.-— Co,  Litt.  191  a,  note,  $ect,  1. 

This  uniformity  had  induced  some  authors  to  believe  that  all  these  nations,  : 
standing  so  many  apparent  circumstances  of  distinction,  were  originally  tl 
people ;  but  it  may  be  ascribed  with  great  probability  to  the  similar  state  of  sec 
of  manners  to  which  they  were  accustomed  in  their  native  countries,  and  to  th( 
situations  in  which  they  found  themselves  on  taking  possession  of  their  new  < 
— Robertfon^s  Ckarlei  5,  «ec.  1. 
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oooditioD  annexed  to  them  being  that  the  possessor  should  do 
aerrice  &ithfulljy  both  at  home  and  in  the  ware  to  him  by 
whom  they  were  given  (6);  for  which  purpose  he  took  the  oath 
of  fealty,  upon  the  breach  of  which  the  lands  reverted  to  him 
who  granted  them.     But  the  feodal  polity  thus  by  degrees  ^eod.  i  2 
establiBhed  over  all  the  continent  of  Europe,  was  not  universally  ^*  ^^ 
noeived  in  England,  as  a  part  of  the  constitution,  till  the  reign  Spelm.  Gl. 
of  WiUiam  the  Norman  (c).     From  the  prodigious  slaughter  of  ^^' 
die  English  nobility  at  die  battle  of  Hastings,  and  the  fruitless 
norrections  of  those  who  survived,  such  numerous  forfeitures 
aocroed  that  the  Conqueror  was  able  to  reward  his  Norman 
fAmere  with  extensive  possessions,  which  caused  him  to  be 
Kpresented  as  having,  by  right  of  the  sword,  seized  on  all  the 
knds  of  England,  and  dealt  them  out  again  to  his  own  favourites, 
i  aqpposition  grounded  upon  a  mistaken  sense  of  the  word 
tmjuesif  which,  in  its  feodal  acceptation,  signifies  merely 
mfuiitian.     Upon  the  introduction  of  the  feodal  system  into 
bg^bnd,  it  became  a  fundamental  maxim    and  necessary 
fOBciple  (though  in  reality  a  mere  fiction)  of  our  English 
tanres  ^  that  the  king  is  the  universal  lord  and  original 
fnprietor  of  all  the  lands  in  his  kingdom :  and  that  no  man 
Ui  or  can  possess  any  part  of  it,  but  what  has  mediately  or 
■BedEately  been  derived  as  a  gift  from  him  to  be  held  upon 
Utl  services." 

Hie    Conqueror    and    his    son    WiUiam    Rufiis,    strictly 
■BBtained  all  the  rigours  of  the  feodal  doctrines.     Their 
Hen.  1,  granted  a  charter,  relinquishing  the  greater 
;  but  reserving  the  fiction  of  feodal  tenure  for  the 
military  purposes  which  engaged  his  father  to  introduce 


A  From  Tacitus  (Tac.  Germ.  13,  14),  we  learn  that  every  chieftain  was  surrounded 
Ifammiber  of  retainers  who  did  him  honor  in  time  of  peace,  and  accompanied  him  to 
ii  idd  in  time  of  war.  To  fight  by  his  side  they  deemed  an  indispensable  duty,  to 
fall  an  indelible  disgrace.  It  was  this  artificial  connexion,  this  principle 
bound  the  lord  to  his  vassal  and  the  vassal  to  his  lord,  that  held 
the  northern  hordes  when  they  issued  forth  in  quest  of  adventures.  They 
it  in  their  new  homes,  and  its  consequences  were  gradually  developed  as  each 
feftt  made  ■acceeaive  advances  in  power  and  civilization.  Hence  sprang  the  feudal 
Its  kmg  train  of  obligations,  of  homage,  suit,  service,  purveyance,  reliefs, 
and  scutage. — lAngard's  England,  ch.  7. 
(0  l%at  it  was  introduced  into  England  by  the  Norman  Conqueror  is  the  opinion  of 
f|ifii*^  writers,  and  the  assertion  may  be  true  if  they  speak  of  it  only  in  its  mature 
■dflMMt  oppressive  form.  But  all  the  primary  germs  of  the  feudal  services  may  be  de- 
aisd  ^ntnnf^  the  Saxons  even  in  the  earlier  periods  of  their  government ;  and  many  of 
Km  iomished  in  full  luxuriance  long  before  the  extinction  of  the  dynasty. — Ibid, 

l2 
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it  This  charter  was  however  gradually  broken  throuf^  and 
the  former  grievances  revived  and  aggravated  both  by  himself 
and  succeeding  princes,  till,  in  the  reign  of  John,  they  became* 
so  intolerable  as  to  occasion  his  barons  or  principal  feudatoriO' 
to  rise  up  in  arms,  which  produced  the  great  charter  of 
Runing-mead,  afterwards  confirmed  by  Hen.  3.  The  fiundbk  j 
mental  principle  of  feodal  tenure  is,  that  as  all  lands  were: 
originally  granted  out  by  the  sovereign,  they  are  holden  either' 
mediately  or  immediately  of  the  crown.  The  grantor  was  the  j 
proprietor  or  lord :  being  he  who  retained  the  dominion  or.  i 
ultimate  property  of  the  feud  or  fee ;  and  the  grantee,  who  had  \ 
only  the  use  and  possession  according  to  the  terms  of  the  gran^  j 
was  styled  the  feudatory  or  vassal,  being  only  another  name  fir  '^ 
the  tenant  or  holder  of  the  lands  (d).  The  manner  of  the  9 
grant  was  by  words  of  gratuitous  and  pure  donation  dM  e^  ; 
concessit  which  are  still  the  operative  words  in  deeds  of  feofr  : 
ment  This  was  perfected  by  the  ceremony  of  carfoak  \ 
investiture,  or  open  and  notorious  delivery  of  possession  in  the  ^l 
presence  of  the  other  vassals,  which  perpetuated  among  lium  ij 
the  sera  of  the  new  acquisition,  at  a  time  when  the  art  of  V 
writing  was  little  known;  and  therefore  the  evidence  of  ] 
property  was  reposed  in  the  memory  of  the  neighbouiboo^  j 
who,  in  case  of  a  disputed  tide,  were  called  upon  to  decide  tlv  i 
difPerence,  not  only  according  to  external  proofs  adduced  hj  'i 
the  parties  litigant,  but  also  by  the  interpal  testimony  of  their  '^ 
own  private  knowledge.  Besides,  an  oath  of  fealty  or  pro&aBMl  1 
of  &ith  to  the  lord,  which  was  the  parent  of  our  oath  of  * 
allegiance,  the  vassal  or  tenant,  upon  investiture,  did  usual!)! 
homage  to  his  lord  openly,  kneeling,  being  ungirt,  uncovered^  ' 
and  holding  up  his  hands  together  between  those  of  the  kid 
who  sat  before  him,  and  there  professing  ^^  that  he  did  become 
his  man  from  that  day  forth  of  life,  and  limb,  and  earthlf 
honor,''  and  then  he  received  a  kiss  from  his  lord,  whidi 
ceremony  was  denominated  homagium  or  manhood  by  the  ^ 
feudists,  from  the  stated  form  of  words  devenio  vester  kom$»  ' 


(d)  The  principle  and  order  of  the  feudal  succession  are  peculiar  to  that  ejicem  of !' 
polity.  Nothing  perhaps  will  show  these  in  so  strong  a  light  as  bringing  them  iale  -! 
<:ontra8t  with  the  doctrines  of  inheritance  in  the  civil  law.  In  the  Roman  law,  real  and 
personal  property  were  equally  the  subject  of  inheritance ;  in  the  feudal  law  inheritanee 
was  confined  to  real  property.  The  Roman  heir  claims  as  such  all  from  the  perBonlaBk 
possessed,  and  nothing  from  the  original  donor ;  the  feudal  heir  claims  as  such  all 
from  the  donor,  and  nothing  from  the  person  last  possessed. — Co,  Litt.  191  a,  moitp 
secU  6. 
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The  service  which  the  tenant  was  bound  to  render  in  recom- 
pense for  the  lands  that  he  held^  was  in  original  feuds,  twofold ; 
to  follow  or  do  suit  to  the  lord  in  his  courts  in  time  of  peace ; 
md  in  his  armies  or  warUke  retinue  when  necessity  called  him 
X)  the  field  (tf).     The  lord  was  in  early  times  the  legislator 
md  judge  over  all  his  feudatories :    and  therefore  the  vassals 
]f  the  inferior  lords  were  bound  by  their  fealty  to  attend  their 
looiestic  courts  baron,  which  were  instituted  in  every  manor   Feud,  i,  2. 
V  barony,  in  order  to  answer  such  complaints  as  might  be  ** 
lOeged  against  themselves,  and  to  form  a  jury  or  homage  for 
lie  trial  of  their  fellow  tenants ;  and,  upon  this  account,  in  all 
k  fi9odal  institutions  both  here  and  on  the  continent,  they 
were  distinguished  by  the  appellation  of  pares  curice^  the  peers  of 
die  court     At  the  introduction  of  feuds,  as  they  were  gratuitous 
i^they  were  precarious,  and  held  at  the  will  of  the  lord  who   Feud,  i,  i, 
WM  their  sole  judge,   whether  his  vassals  performed   their  ^  ^' 
Mvioes  fiuthfuUy.     Then  they  became  certain  for  one  or  more 
JHI&    But  when  the  fertility  of  the  soil  had  encouraged  the 
Undy  rf  husbandry  a  more  permanent  degree  of  property  was 
btroduced,  and  feuds  began  to  be  granted  for  the  life  of  the   Feud,  l,  l, 
fcodatory.     But  still  they  were  not  hereditary ^  though  fre-  ^^• 
qnendy  granted  by  the  favor  of  the  lord  to  the  children  of  the 
tnner  possessor,  till  it  became  unusual,  and  was  thought  hard 
iBiqect  the  heir,  if  he  was  capable  of  performing  the  services ; 
■d,  therefore,  in&nts,  women  and  professed  monks,  who  were 
iKipable  of  bearing  arms,  were  also  incapable  of  succeeding  to 
tgenoine  feud.     In  process  of  time,  feuds  came  by  degrees  to 
knmversally  extended  beyond  the  life  of  the  first  vassal  to 
Ik  9Qnt ;  and  in  this  case  the  form  of  the  donation  was  strictly 
fltaerved ;  for  if  a  feud  was  given  to  a  man  and  his  sons,  all  his 


(t)  That  the  artificial  relation  between  the  lord  and  his  man  or  vassal  was  accurately 
■dentood,  and  its  duties  faithfully  performed  by  the  Anglo-Saxons  is  evident  from 
■■Baoat  instances  in  their  history.  When  Cynewalf  (a  785)  was  surprised  in  the  dead 
tf  tfie  night  at  Merton,  his  men  refused  to  abandon  or  even  to  survive  their  lord ;  and 
tkeSyOn  the  next  morning,  the  eighty-four  followers  of  Cyneheard  were  surrounded  by  a 
■pniar  force,  they  also  spumed  the  offer  of  life  and  liberty,  and  chose  rather  to  yield 
^  tlieir  breath  in  a  hopeless  contest  than  to  violate  the  fealty  they  had  sworn  to  a 
idiaei  and  an  outlaw.  An  attachment  of  this  romantic  and  generous  kind  cannot 
be  exdte  our  sympathy.  It  grew  out  of  the  doctrine  that  of  all  the  ties  which  nature 
■I  iwined  or  society  invented,  the  most  sacred  was  that  which  bound  the  lord  and  bis 
Md;  whence  it  was  inferred  that  the  breach  of  so  solemn  an  engagement  was  a  crime 
f  tile  most  disgraceful  and  unpardonable  atrocity.  By  Alfred  it  was  declared 
eipiiUe ;  the  laws  pronounced  against  the  offender  the  sentence  of  forfeiture  and 
itL— ^m.  SoM.  58  :  Leg,  Sax,  p,  33^  34,  35,  142,  143 ;  Lingard's  England,  v,  I,  p.  316, 
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sons  succeeded  him  in  equal  proportions,  and  as  they  diedoC 
Wright,  17.  their  shares  reverted  to  the  lord,  and  did  not  descend  to  tbeir 
children,  or  come  to  their  surviving  brotherSi  as  not  being 
specified  in  the  donation.  But  when  such  a  feud  was  giyeQ  to 
a  man  and  his  heirs,  then  a  more  extended  rule  of  socoeflBioB 
took  place,  and  when  the  feudatory  died,  his  male  desoendanlB 
in  injinitumy  were  admitted  to  the  succession.  When  any  audi 
descendant  who  thus  had  succeeded  died,  his  male  descendaoli 
were  also  admitted  in  the  first  place,  and  in  defect  of  tfaeop^ 
such  of  his  male  collateral  kindred  as  were  of  the  Uood  cr 
lineage  of  the  first  feudatory,  but  no  others ;  it  being  tt 
unalterable  maxim  in  feodal  succession,  that  ^^  none  was  CBftik 
of  inheriting  a  feud  but  such  as  was  of  the  blood  oi^  that  ii 
Wright,  183.  lineally  descended  firom  the  first  feudatory."  And  the  desoent 
being  thus  confined  to  males,  originally  extended  to  all  die 
males  alike ;  all  the  sons  without  any  distinction  of  jiaay 
geniturc  succeeding  to  equal  portions  of  the  father's  feud.  Bat 
this  being  found  inconvenient,  by  dividing  the  services,  ani 
weakening  the  strength  of  the  feodal  union,  and  honormf 
feuds  being  now  introduced,  which  were  not  of  a  diviflAk 
nature,  the  feud  began  to  descend  according  to  the  same  ndfi 
n>id.  32.  of  primogeniture  to  the  eldest  son  in  exclusion  of  all  the  rest(/) 

(f)  The  most  striking  point  of  difference  between  the  Roman  and  the  feudal  count  d 
succession,  is  the  prerogative  allowed  by  the  latter  to  primogeniture.  To  the  eldest  am 
the  Roman  law  showed  no  preference ;  wherever  the  feudal  polity  has  been  establidieft 
he  has  been  allowed  several  important  prerogatives.  In  England,  primogeniture  obtiUMl 
in  military  fiefs,  as  early  as  William  the  €k)nqueror;  but  with  this  qualification,  Alt 
where  the  father  had  several  fiefs  the  primum  patris  feudum  only  belonged  to  the  dM 
son.  In  the  reign  of  Hen.  2,  primogeniture  prevailed  absolutely  in  military  fiel%  laA 
in  the  reign  of  Henry  3,  or  soon  afterwards,  the  same  absolute  right  to  the  succeite 
by  primogeniture  obtained  in  socage  lands.  Thus,  in  all  countries  where  the  fend  hai 
been  established,  a  marked  distinction  in  the  order  of  succession  has,  in  direct  oppootioa 
to  every  principle  and  practice  of  the  Roman  law,  been  shewn  to  primogeniture.  Bat  a 
total  exclusion  of  the  younger  sons  is  perhaps  peculiar  to  England.  In  other  countM 
some  portion  of  the  fief,  or  some  charge  upon  it,  is,  in  many  cases,  at  least,  secnrBd  bf 
law  to  the  younger  sons.  In  some  places  this  is  secured  for  their  lives  only,  in  odiai 
their  descendants  succeed  to  it ;  still  the  eldest  son  in  the  eye  of  the  law  represeaUi 
the  fee. — Co,  LUt.  191  a»  note,  sect,  6..  The  principle  of  hereditary  succession  is 
universal,  but  the  order  has  been  variously  established  by  convenience  or  caprice,  hf 
the  spirit  of  national  institutions,  or  by  some  partial  example,  which  was  originiSl 
decided  by  fraud  or  violence.  The  jurisprudence  of  the  Romans  appears  to  hafi 
deviated  from  the  equality  of  nature,  much  less  than  the  Jewish,  the  Ottoman,  or  Um 
English  institutions.  On  the  death  of  a  citizen,  all  his  descendants,  unless  they  woi 
already  freed  from  his  paternal  power,  were  called  to  the  inheritance  of  his  possessioni 
—6166011,  it.  ^.c^  44. 

'Ihe  feudal  polity  prevailed  with  the  Germans,  of  whom  Tacitus  wrote :  *'  The  son  t 
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Other  qualities  of  the  fead  were,  that  the  feudatory  could  not 

liien  or  dispose  of  his  feud,  nor  could  he  exchange,  mortgage,  Wrigfat,  29. 

BT  devise  it  by  will,  without  the  consent  of  the  lord.     And  as 

im  fiwdal  obligation  was    looked    upon  as  reciprocal,  the 

feodatoiy  being  entitled  to  the  lord's  protection  in  return  for 

Ins  ofwn  fealty  and  service,  the  lord  could  no  more  transfer  his 

sognoiy  or  protection  without  the  consent  of  his  vassal  than 

Ibe  vasBal  could  his  feud  without  the  consent  of  his  lord.  Wright,  30. 

Tliese  were  the  principal  and  very  simple  qualities  of  the 

genuine  or  original  feuds,  which  were  all  of  a  military  nature, 

dioa^  the  feudatories  being  under  frequent  incapacities  of 

cohiTatiiig  and  manuring  their  own  lands,  soon  found  it 

to  commit  part  of  them  to  inferior  tenants ;  obliging 

to  such  returns  in  service,  com,  cattle,  or  money,  as 

fld^t  enable  the  chief  feudatories  to  attend  their  military 

duties  without  distraction,  which  returns,  or  reditus,  were  the 

ffigw^l  of  renU  ;  these  inferior  feudatories  being  under  similar 

cbEgatioDS  of  fealty  as  their  superior  lords.    But  this  demolished 

the  antient  simplicity  offends,  which  then  began  to  be  bought 

«id  soldy  and  deviations  were  made  from  the  old  fundamental 

inks  of  tenure  and  succession.     Hence  feuds  began  now  to  be 

£?ided  into  proper  and  improper  feuds.     The  former  being 

diose  abeady  treated  o^  and  the  latter  those  derived  out  of 

diem,  and  not  fidling  within  their  description  {g). 


ahnyi  heir  to  hie  father.  In  case  of  failure  of  issue  the  brothers  of  the  deceased  are 
■at  in  raccestioii,  or  else  the  paternal  or  maternal  uncles." — Murphy's  TacUus,  Germ. 
s,  X).  Bj  custom,  the  unwritten  law  of  the  Germans,  the  females  were  excluded  from 
flHSOCoesnon  to  the  lands  of  their  deceased  father.  Every  hut  or  cabin  had  a  precinct 
tf  gnmiid,  and  that  was  the  estate  which  descended  to  the  sons  or  went  in  the  male 
Im.  It  was  called  salic  land,  because  the  mansion  of  a  German  was  called  sal,  and  the 
fiiee  inckMing  it  saJbac,  the  homestead.  When  the  Franks  issued  from  their  own 
and  gained  possessions  in  Gaul,  they  still  continued  to  give  to  their  new  settle- 
I  the  name  of  salic  land,  and  hence  the  law  of  the  Franks  that  regulated  the  course 
if  dcMent  waA  called  the  salic  law. — Id,  Note  (f), 
(fi  The  leader  is  referred  to  Mr.  Butler*8  valuable  note  iCo,  Litt  191  a)  for  an 
of  the  revolutions  of  the  feud  in  England. 
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CHAPTER  V. 
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Of  the  antlent  ALMOST  all  the  real  property  of  this  kmgdom  is,  by  the  policy 
of  our  laws  supposed  to  have  been  granted  by,  to  be  dependent 
upon,  and  holden  of  some  superior  lord,  in  consideration  of 
certain  services.  The  thing  holden  is  therefore  s^led  a 
tenement y  the  possessors,  tenants^  and  the  manner  of  their 
possession,  a  tenure.  Thus  all  the  land  of  the  kingdom  i» 
supposed  to  be  holden  mediately  or  immediately  of  thekin^ 
who  is  styled  the  lord  paramounty  or  above  aU.  Such  tenants 
as  held  under  the  king  immediately,  when  they  granted  oat 
portions  of  their  lands  to  inferior  persons,  became  also  lords 
with  respect  to  those  inferior  persons,  as  they  were  still  tenants 
with  respect  to  the  king,  and  thus  partaking  of  a  middle 
nature  were  called  mesne  or  middle  lords.  So  that  if  die 
king  granted  a  manor  to  A.,  and  he  granted  a  portion  of  the 
land  to  B. ;  B.  was  said  to  hold  of  A.,  and  A.  of  the  king;  B* 
held  his  lands  immediately  of  A.,  but  mediately  of  the  king* 
The  king,  therefore,  was  styled  lord  paramount ;  A.  was  both 
tenant  and  lord,  or  was  a  mesne  lord,  and  B.  was  called 
tensjit  paravail,  or  the  lowest  tenant ;  being  he  who  was  sup- 
2  Intt.296.  posed  to  make  a  profit  of  the  land.  In  this  manner,  are  now 
1  Inst  1.  held  all  the  lands  of  the  kingdom  in  the  hands  of  subjects; 

all  tenures  being  thus  derived,  or  supposed  to  be  derived  fiom 
the  king ;  those  that  held  immediately  under  him,  were  called 
his  tenants  in  capite  or  in  chief(a),  which  was  the  most 
honourable  species  of  tenure,  but  yet  subjected  the  tenants  to 
greater  and  more  burthensome  services,  than  inferior  tenures 
The  principal  did.  There  seems  to  have  subsisted,  among  our  ancestors,  finff 
lay  tenures.       gpecies  of  lay  tenures,  to  which  all  others  may  be  reduced,  the 


(a)  Domesday  presentd  a  correct  picture  of  the  state  of  the  country,  not  only  under 
the  Norman  WUliam,  but  also  under  his  Anglo-Saxon  predecessor  Edward.  Taking  the 
county  of  Kent  as  a  specimen,  we  find  that  out  of  four  hundred  and  thirty  places  des- 
cribed as  lying  within  its  precincts,  not  fewer  than  one  hundred  and  ninety-four,  nearly 
one-half,  belonged  to  the  crown,  and  that  the  remainder  was  unequally  divided  amooi^ 
eleven  great  tenants  in  chief,  the  king's  principal  thanes,  the  real  peers  of  the 
oouniy.—IAnffarcrs England,  vol  l,/>.  319. 
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rand  criteria  of  ^i^ch  were  the  natures  of  the  several  services 

r  renders  that  were  due  to  the   lords  from  theu*  tenants. 

lie  services,  in  respect  of  their  quality,  were  either /r««  or 

ue  services ;  in  respect  of  their  quantity,  and  the  time  of 

xacdng  them,  were  either  certain  or  uncertain.     Free  services 

rere  such,  as  were  not  unbecoming  the  character  of  a  soldier 

r  a  freeman  to  perform ;  as  to  serve  under  the  lord  in  the 

nrs,  to  pay  a  sum  of  money,  and  the  like.     Base  services 

foe  such  as  were  only  fit  for  peasants  or  persons  of  a  servile 

mk ;  as  to  plough  the  lord's  land,  or  other  mean  employment 

He  certain  services,  whether  free  or  base,  were  such  as  were 

dated  in  quantity,  and  could  not  be  exceeded  on  any  pre- 

ence ;  as  to  pay  a  stated  annual  rent,  or  to  plough  such  a 

kid  for  three  days.     The  uncertain  depended  upon  unknown 

soDtingencies ;  as  to  do  military  service  in  person,  or  to  pay 

m  assessment  in  Ueu  of  it  when  called  upon.     From  the 

miaos  combinations  of  these  services,  arose  the  four  kinds  <^ 

by  tenure  which  formerly  subsisted  in  England.     Of  thes^  Brae.  i,  4. 

fticton  gives  the  best  account,  wherein  he  states,  "Tenements  *"-  ^»  ^'  ^8. 

aeof  two  kinds,  frank  tenement  and  villenage,  and  of  frank 

teoements  some  are  held  freely,  in  consideration  of  homage 

nd  hught  service,  others  in  free  socage,  with  the  service  of 

Uty  (mly.    And  again  of  villenages,  some  are  pure  and  others  sw  5. 

priril^ed;  he  that  holds  in  pure  villenage,  shall  do  whatsoever 

I  commanded  him,  and  always  be  bound  to  an  uncertain 

Kmce ;  the  other  kind  of  villenage,  is  called  villein  socage, 

tod  these  villein  socmen,  do  villein  services,  but  such  as  are 

certain  and  determined." 

To  make  a  tenure  by  knight  service,. a  determinate  quantity 
of  had  was  necessary,  which  was  called  a  knight's  fee ;  and  he 
vho  held  this  land  was  bound  to  attend  the  lord  to  the  wars 
for  forty  days  in  the  year  if  called  upon,  which  attendance 
ns  his  reditus  or  return ;  if  he  held  only  half  a  knight's  fee^ 
be  was  bound  to  attend  only  twenty  days,  and  so  in  proportion, 
rhere  were  as  inseparately  incident  to   this  tenure,   seven  Litt,  s.  95. 
inits  and  consequences,  viz,  aids,  reliefs,  primer  seisin,  ward-  Aids. 
hip,  marriage,  fines  for  alienation,  and  escheat     The  three 
nndpal  aids  which  were  taken  by  the  lord  of  his  tenant,  were 
>  ransom  the  lord's  person  if  tsJcen  prisoner :  to  make  the 
ntSs  eldest  son  a  knight,  and  to  marry  the   lord's   eldest  2  Inst*  233, 
bitter,  by  giving  her  a  suitable  portion. 

Relief  was  incident  to  every  feodal  tenure  by  way  of  fine  or  Relief, 
t>inpo6ition  with  the  lord  for  taking  up  the  estate,  which  was 
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GUnv.  1,9. 
c.  4. 
Iatt.8.  112. 

Primer  seiffliL 


Ca  Litt  77. 


Feid.  1,2, 
tr.  24. 

Wardship. 
Litt.  I.  103. 


Ca  Litt.  77. 
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liq)8ed  or  fidlen  in  by  the  death  of  the  last  tenant,  and  which 
was  compounded  by  payment  of  lOOs.  for  every  knight's  fise.(i) 

Primer  seisin  was  a  feodal  burthen  only  incident  to  the 
king's  tenants  in  capitcy  and  to  those  who  held  of  inferior  or 
mesne  lords.  It  was  a  right  which  the  king  had,  wh«i  any 
of  his  tenants  in  capite  died  seized  of  a  knight's  fee,  to  re- 
ceive of  the  heir,  (provided  he  were  of  fiill  age)  one  yeai's 
profits  of  the  lands,  if  they  were  in  immediate  possession ;  and 
half  a  year's  profits,  if  the  lands  were  in  reversion,  expectant 
on  an  estate  for  life.  The  reason  of  this  seems  to  be,  that  by 
the  ancient  law  of  feuds,  on  the  death  of  the  vassal,  the 
superior  was  entitled  to  take  possession  of  the  land  by  way  of 
protection  against  intruders,  till  the  heir  appeared  to  daim  it, 
during  which  interval  the  lord  was  entitled  to  the  profits,  and 
uidess  the  heir  claimed  within  a  year  and  a  day,  it  was  a  Sat' 
feiture ;  but  if  the  heir  was  under  the  age  of  twenty-one  being 
a  male,  or  fourteen,  being  a  female,  the  lord  was  entided  to 
the  wardship  of  the  heir,  and  was  called  the  guatdianin  chivaby* 
This  wardship  consisted  in  having  the  custody  of  the  body  and 
lands  of  such  heir,  without  any  account  of  the  profits,  till  the 
age  of  twenty-one,  in  males,  and  sixteen  in  females. 

When  the  male  heir  arrived  at  twenty-one,  or  the  female 
heir  at  sixteen,  they  might  sue  out  their  Uvery,  or  ousterlemakh 
that  is,  the  deUvery  of  their  lands  out  of  their  guardian! 
hands ;  for  which  they  were  obliged  to  pay  a  fine,  viz.,  half  • 
year's  profits  of  the  lands. 

When  the  heir  thus  became  of  age,  provided  he  held  • 
knight's  fee  in  capite  under  the  crown,  he  was  to  receive  the 
order  of  knighthood,  and  was  compellable  to  take  it  upon  him, 
or  else  to  pay  a  fine  to  the  king.  But  before  he  came  of  age, 
the  guardian  in  chivalry  was  at  Uberty  to  exercise  over  hia 


(6)  The  king  appears  to  have  claimed  the  power,  not  only  of  disposing  of  the  benefiea 
or  fee  after  the  death  of  the  tenant,  but  also  of  controlling  the  distribution  of  his  otfisr 
possessions.  Hence,  the  vassal  in  hia  will  was  always  anxious  to  obtain  the  confirmatkni 
of  his  superior,  and  to  make  provision  for  what  was  termed  by  the  Saxona  the  Aertof,  by 
the  Normans  the  relirf.  By  the  laws  it  was  provided  that  the  heriot  should  be  paid 
within  twelve  months  from  the  death  of  the  last  possessor,  and  was  apportioned  to  die 
rank  which  he  bore  in  the  state.  If  he  died  intestate  the  payment  of  the  heriot  pre- 
served the  estate  in  his  family ;  if  he  fell  in  battle  for  his  lord  the  heriot  was  remittadw— 
Leg.  SoM.  144,  223,  245.  By  the  Conqueror,  it  was  decreed  that  the  relief  aboold  be, 
paid  out  of  the  chattels  of  the  deceased.  The  relief  of  the  vavasor  was  the  best  harm 
which  the  tenant  had  on  the  day  qf  his  death  ajmtrdesa  mmrt, — Ibid,  lAmgard^s  Smgitmd, 


V.  1,  p,  322. 
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io&nt  ward  the  right  of  marriage.     While  the  in&nt  was  in 

vBid,  the  guardian  had  the  power  of  tendering  him  or  her 

t  suitable  match,  without  disparagement  or  inequality,  which,  ^^  *•  HO. 

if  the  infiuits  refused,  they  forfeited  the  value  of  the  marriage 

to  their  guardian,  that  is,  so  much  as  a  jury  would  assess,  or 

any  one  would  bond  Jide  give  to  the  guaniian  for  such  an  Stat  Mert.c.6, 

aHiaace ;   and  if  the  in&nts  married  themselves  without  the  ^*  ^^'  ^* 

guaidians'  consent,  they  forfeited  double  the  value.     This  was  Litt.  s.  1 10. 

one  of  the  greatest  haidships  of  our  antient  tenures. 

Another  consequence  of  tenure  by  knight-service  was  that  fines. 
djmes  due  to  the  lord  for  eveiy  alienation.  This  depended 
CD  the  nature  of  the  feodal  connection,  it  not  being  allowed 
duit  a  feudatory  should  transfer  his  lord's  gift  to  another,  and 
ooostitute  a  new  tenant,  to  do  the  service  in  his  stead,  without 
die  consent  of  the  lord ;  and  as  the  feodal  obligation  was  reci- 
procal, the  lord  also  could  not  alien  his  seignory  without  the 
consent  of  the  tenant,  which  consent  of  his  was  called  an 
Mtrfunetit. 

The  last  consequence  of  tenure  in  chivahy  was  etcheaty  which  Escheats, 
is  the  determination  of  the  tenure,  or  di^lution  of  the  mu- 
toal  b<»ul  between  the  lord  and  tenant  from  the  extinction  of 
the  blood  of  the  latter,  by  either  natural  or  civil  means ;  if  he 
&d  without  heirs  of  his  blood,  or  if  his  blood  was  corrupted  and 
ifaDDed  by  conmiission  of  treason  orfelony.  In  such  cases  the  land 
escheated,  or  fell  back  to  the  lord  of  the  fee ;  that  is,  the  tenure  Co.  Litt  13. 
nsdetennined  by  breach  of  the  original  condition  expressed 
or  implied  in  the  feodal  donation.  In  the  one  case  there  were 
00  heirs  subsisting  of  the  blood  of  the  first  feudatory  or  pur- 
dwer,  to  which  heirs  alone  the  grant  of  the  feud  extended ; 
in  the  other,  the  tenant,  by  perpetrating  an  atrocious  crime, 
showed  that  he  was  no  longer  to  be  trusted  as  a  vassal,  and 
therefore  forfeited  his  feud,  which  he  held  under  the  implied 
condition  that  he  should  not  be  a  traitor  or  a  felon.  The  con- 
Kqnence  of  which,  in  both  cases  was,  that  the  gift  being  deter-  Feud.  ],  2. 
imied,  resulted  back  to  the  lord  who  gave  it  ^'  ^' 

Here  were   also  some  other  species  of  knightHservice,  so  other  species 
sdkd  because  the  service  was  of  a  free  and  honorable  nature,  of  knjgnt-ser- 

vice. 

md  equally  uncertidn  as  to  the  time  of  rendering  as  that  of 
mig^t-service  proper,  and  because  they  were  attended  with 
nnilar  fruits  and  consequences.  Such  was  the  tenure  by  grand' 
njeantyf  whereby  the  tenant  was  bound,  instead  of  serving 
he  king  generally  in  his  wars,  to  do  some  special  honorary 
arice  to  the  king  in  person,  as  to  carry  his  banner,  his  sword,  Co.Litt.  s.  153. 
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or  the  like,  or  to  be  his  butler,  champion,  or  other  officer  at  hii 
coronation.  Tenure  by  comagej  which  was  to  wind  a  hsm 
when  the  Scots  or  other  enemies  entered  the  land,  in  ocder  to 

Litt.  t.  156.      warn  the  king's  subjects,  was  a  species  of  grand-seijeantj; 

These  services,  both  of  chivahy  and  grand-seijeantj,  were  afl 
personal  and  uncertain  as  to  their  quantity  and  duration.  But 
the  personal  attendance  in  knight-service  growing  trouUesome^ 
the  tenants  found  means  of  compounding  for  it ;  by  first  seadr 
ing  others  in  their  stead,  and  in  process  of  time  making  a 
pecuniary  satisfaction  to  the  lords  in  Ueu  of  it  This  pecimiaiy 
satis&u^tion  at  last  came  to  be  levied  by  assessments,  at  so  modi 
for  every  knight's  fee,  and  therefore  this  kind  of  tenure  wascaUed 
tctUoffium  in  Latin,  or  servitium  sctUi;  scutum  being  then  a  well- 
known  denomination  for  money;  it  was  afterwards  declared  by 
Magna  Charta,  and  subsequent  statutes,  that  escuage,  or  scutage^ 

Old  Ten.  could  not  be  levied  but  by  consent  of  parliament,  such  scutagea 

tit.  Eccuage.  ^eJug  indeed  the  ground-work  of  all  succeeding  subsidies,  and 
the  land-tax  of  later  times  (c).  Thus  by  the  degenerating  of 
knight-service,  or  personal  military  duty,  into  escuage,  or  pe- 
cuniary assessments,  all  the  advantages  of  the  feodal  coDsdtor 
tion  were  destroyed,  and  nothing  but  the  hardships  remainei 
Instead  of  forming  a  national  militia,  composed  of  banM 
knights,  and  gentlemen,  bound  by  their  interest,  their  honoaiy 
and  their  oaths,  to  defend  their  king  and  country,  the  whole  of 
this  system  of  tenures  now  tended  to  nothing  else  but  a  wretched 
means  of  raising  money  to  pay  an  army  of  occasional  meroe' 
naries.  A  slavery  so  compUcated  and  so  extensive  as  thia 
called  aloud  for  a  remedy  in  a  nation  that  boasted  of  its  fiee- 
dom.     We  owe  to  king  James  the  first  the  plan  for  the  aba* 

4  Inst.  232.       lition  of  the  feodal  system,  accomplished  by  12  Car.  2,  c  24, 
which  enacted,  that  the  courts  of  ^^  wards  and  liveries,  and  all 


(c)  The  performance  of  these  services  was  enforced  by  numerous  enactments  in  the 
laws  of  the  Saxon  kin^,  from  the  time  of  Ina  (JOO),  to  the  reign  of  Canute  (1050).  Oh 
some  occasions  the  defaulter  was  punished  with  a  forfeiture  of  his  lands ;  on  othen, 
with  the  payment  of  a  stated  fine.  In  Worcestershire,  if  he  were  a  vassal  by  choice,  hii 
real  property  was  placed  at  the  mercy  of  the  king ;  if  the  tenant  of  another,  hia  Ion 
was  bound  to  find  a  substitute,  or  pay  a  fine  of  408.,  with  power  to  levy  the  expense  oi 
the  defaulter.  The  burgesses  of  Oxford  were  at  liberty  to  send  twenty  soldiers,  or  t 
pay  20/.  At  Warwick,  whoever  disobeyed  the  summons  was  mulcted  100*.  lu  Col 
Chester  every  house  paid  6rf.  in  lieu  of  all  military  service.  In  these,  and  numeiou 
other  instances  of  a  similar  description,  we  may  easily  recognize  the  rudiments^  of  th 
prestation,  called  scutage,  by  the  Norman  feudalists;  Lig.  23,  135 ;  Domesday  passiu 
lAngard^s  England,  v.  I,  p.  321, 
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wardships,  liveries,  primer  seisins,  and  ousteriemains,  values, 
and  forfeitures  of  marriages  by  reason  of  any  tenure  in  the  king 
or  others,  be  totaDy  taken  away ;  and  that  all  fines  for  aliena- 
tioDS,  tenures  by  homage,  knight-service  and  escuage,  and  also 
lids  for  manying  the  daughter  or  knighting  the  son,  and  all 
tenures  of  the  king  in  capite  be  likewise  taken  away ;  and  that 
all  sorts  of  tenures  held  of  the  king  or  others  be  turned  into 
free  and  common  socage,  save  only  tenures  in  frank-almoign, 
copyholds,  and  the  honorary  services  (without  the  slavish  part) 
d  grand-serjeanty," — a  statute  which  was  a  greater  acquisition 
to  the  dvil  property  of  this  kingdom  than  even  Magna  Charta 
itself 
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Bt  the  statute  12  Car.  2,  c.  24,  all  tenures  in  general,  except  Modem  Eng. 
fiwk  almoign,  grand-serjeanty,  and  copyhold,  were  reduced  ^"^  ^nore^ 
to  one  general  species  of  tenure,  then  well  known  and  subsisting, 
oiled  free  and  common  socage.     The  tenures  of  socage  and 
hnk  almoign,  the  honorary  services  of  grand-serjeanty,  and 
the  tenure  by  copy  of  court  roll  were  reserved. 

Socage,  in  its  general  signification,  denotes  a  tenure  by  any  Socage, 
certain  and  determinate  service :  it  is  of  two  sorts ;  fi*ee-60cage 
where  the  services  are  not  only  certain  but  honorable;  and 
viDein-socage,  where  the  services,  though  certain,  are  of  a  baser 
oature.  The  word  socage  is  derived  firom  the  Saxon  appella- 
tKH),  soc,  which  signifies  Uberty  or  privilege,  and  being  joined 
to  a  usual  termination  is  called  socagey  in  Latin  socagiunh  Somnen 
agnifying  a  firee  or  privileged  tenure. 

It  seems  probable  that  the  socage  tenures  were  the  rehcs  of 
Sixon  liberty  retained  by  such  persons  as  had  neither  forfeited 
them  to  the  king,  nor  been  obliged  to  exchange  their  tenure 
fcrthatof  knight-service.  This  is  remarkable  in  the  tenure  Wright,  211. 
which  remains  to  this  day  in  Kent,  called  gavelkind,  which  is 
a  species  of  socage  tenure  (a).     As,  therefore,  the  grand  crite- 


(c)  The  act  3  &  4  Wm.  4,c.  106,  for  the  amendment  of  the  law  of  inheritance  extends 
to  lands  descendible  according  to  the  custom  of  gavelkind ;  see  post,  book  2,  note  (a). 
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Petit-ser- 


Tenure  in 
burgage. 


Litt.  I.  162, 
163. 


Litt  8.  165. 


Lamb. 

Peramb.  614. 
Ltmb,  634. 
Cro.  C«r.  561. 

Litts.  210. 


Gbmv.  1,  7, 
c  3. 

The  Socage 
and  Feudu 
tenures  com- 
pared. 


Litt  a.  117. 

131. 

Co.  Litt  91. 


rion  and  distinguishing  mark  of  this  species  of  tenure  aie  the 
having  its  renders  or  services  ascertained,  it  vriil  include  undei 
it  all  other  methods  of  holding  jGree  lands  by  certain  and  invar 
riable  rents  and  duties ;  and  in  particular  j^^^f^-^^Von^y  tenure 
in  burgage  and  gavelkind. 

Petit-serjeantyy  consists  of  holding  lands  of  the  king  by  tlu 
service  of  rendering  to  him  some  small  implement  of  war 
This  is  but  socage  in  efiect ;  for  it  is  no  personal  service  but  i 
certain  rent  Tenure  in  burgage^  is  where  houses  or  lands 
which  were  formerly  the  site  of  houses  in  an  ancient  borough 
are  held  of  some  lord  in  conmion  socage  by  a  certain  establishec 
rent  The  free  socage,  therefore,  in  which  these  tenement 
are  held,  seems  to  be  a  remnant  of  Saxon  liberty,  which  ma] 
also  account  for  the  great  variety  of  customs,  affecting  many  o 
these  tenements  so  held  in  ancient  burgage ;  the  principal  anc 
most  remarkable  of  which  is  that  of  Borough  English,  sc 
named  in  contradistinction  as  it  were  to  the  Norman  customs 
viz.9  that  the  youngest  son  and  not  the  eldest,  succeeds  to  the 
burgage  tenement  on  the  death  of  his  &ther  (i).  The  distin- 
guishing properties  of  the  tenure  in  gavelkind  are  various 
some  of  the  principal  are  these.  The  tenant  may  alien  hi 
estate  by  feofiment,  at  the  age  of  fifteen  years.  He  estat 
does  not  escheat  in  case  of  an  attainder  and  execution  for  felony 
In  most  cases  he  had  a  power  of  devising  lands  by  will  befinr 
the  statute  for  that  purpose  was  made.  The  lands  desoeai 
not  to  the  eldest  son  or  to  any  one  son  only,  but  to  all  the  aoit 
together,  which  was,  indeed,  anciently  the  most  usual  coutk 
of  descent  all  over  England,  though  in  particular  places  parti- 
cular customs  prevailed.  We  proceed  to  compare  the  inddenti 
and  consequences  of  socage  tenure  with  those  of  tenure  in 
chivalry.  Both  were  held  of  superior  lords;  one  of  the  king 
either  immediately  or  as  lord  paramount,  and  (in  the  lattei 
case)  of  a  subject  or  mesne  lord  between  the  king  and  tlu 
tenant  Both  were  subject  to  the  feodal  return  render,  rent,  09 
service.  In  the  military  tenure,  or  more  proper  feud,  this  wai 
from  its  nature  uncert^ ;  in  socage  it  was  certain,  fixed,  anc 
determinate,  and  so  continues.  Both  were  from  their  constitu 
tion  universally  subject  to  the  oath  of  fealty.  The  tenure  h 
socage  was  subject  of  common  right  to  aids,  these  were  originall; 
mere  benevolences,  though  afterwards  claimed  as  a  matter  c 


(6)  The  act  3  &  4  Wm.  4,  c.  106,  for  the  amcDdment  of  the  law  of  inheritance,  ea 
tends  to  lands  descendible  according  to  the  custom  of  borough  English;  see  poe 
book  2,  note  (a). 
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r^t    They  were  ail  abolished  by  stat   12  Car.  2,  c  24. 

Relief  is  due  upon  socage  tenure  as  well  as  upon  tenure  in  Relief. 

duyalry,  but  the  manner  of  taking  it  is  different     The  relief 

OD  i  knight's  fee  was  6L  or  one  quarter  of  the  supposed  value 

of  the  land;  but  a  socage  relief  is  one  year's  rent,  or  render.  Litt.  s.  126. 

Mefi  in  knight's-service  were  only  payable  if  the  heir,  at  the , 

deadi  of  his  ancestor,  was  of  fiill  age ;  but  in  socage  they  were 

due  even  though  the  heir  was  under  age,  because  the  lord  has 

DO  wardship  over  Imn.     The  statute  of  Car.  2,  reserves  the  Litt.  s.  127. 

fdaeb  incident  to  socage  tenures,  so  that  where  lands  in  fee 

ample,  are  holden  by  a  rent,  relief  is  still  due  of  conunon  right 

upon  the  death  of  a  tenant 

Primer  seisin  was  incident  to  the  king's  socage  tenants  in  Co.  Litt.  77. 
e^pUe  as  well  as  to  those  of  knight's-service«     But  tenancy  in 
eapUe  and  primer  seisins  were  abolished  by  the  statute. 

Wardship  is  also  incident  to  tenure  in  socage,  but  of  a  nature  Wardship. 
different  from  that  of  knight-service.     For  if  the  inheritance 
descend  to  an  infant  under  fourteen,  the  wardship  of  him  does 
not,  nor  ever  did  belong  to  the  lord  of  the  fee,  because  in  this 
tcmire,  no  military  or  personal  service  being  required,  there 
WBB  no  occasion  for  the  lord  to  take  the  profits  in  order  to 
povide  a  substitute  for  his  infant  tenant ;  but  his  nearest  rela- 
tiOD,  to  whom  the  inheritance  cannot  by  any  possibility  descend, 
ibtO  be  his  guardian  in  socage  and  have  the  custody  of  his 
Imd  and  body  till  he  arrives  at  the  age  of  fourteen.     At  four- 
teen this  guardianship  in  socage  ceases,  and  the  heir  may  oust 
die  guardian  and  call  him  to  account  for  the  rents  and  profits,  x^^^^  g  123. 
Bot  by  12  Car.  2,  c  24,  any  &ther  may  by  will,  appoint  a  Co.  Litt.  89. 
guardian  till  his  child  attain  twenty-one. 

Mtfriage,  or  the  roibriTiartto^tt,  was  not  in  socage  tenure  any  Marriage. 
penpusite  or  advantage  to  the  guardian,  who,  if  he  married  his 
wad  under  fourteen,  was  bound  to  account  to  him  for  the  value 
of  the  marriage,  though  he  took  nothing  for  it  unless  he  mar-  Litt.  s.  123. 
lied  him  to  advantage.     lines  for  alienation  were  due  for  lands  Fmes. 
bolden  of  the  king  in  capite^  by  socage  tenure  as  well  as  by 
faught-service,  but  all  fines  for  alienation  were  demolished  by 
tile  statute  of  Car.  2.     Escheats  are  equally  incident  to  tenure  Escheats, 
m  socage  as  they  were  to  tenure  by  knight-service,  except  only 
in  gavdOund  lands,  which  are  subject  to  no  escheats  for  felony, 
thoi^^  they  are  to  escheats  for  want  of  heirs  (c).  Wright,  210. 


(e)  B7  54  Geo.  3,  c.  145,  no  attainder  for  felony,  except  in  cases  of  high  treason, 
petit  traason,  or  murder,  is  to  extend  to  the  disinheriting  of  any  heir,  or  to  the  prejudice 
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Origin  and 
nature  of 


manors. 


From  the  tenure  of  pure  villenage  have  sprung  our  present 
copyhold  tenures,  or  tenure  by  copy  of  court  roll  at  the  will  of 
the  lord  Manors  are,  in  substance,  as  ancient  as  the  Saxon 
constitution.  A  manor,  wanerium  a  manendoy  because  the 
usual  residence  of  the  owner,  seems  to  have  been  a  district  of 
ground  held  by  lords  or  great  personages,  who  kept  in  their 
own  hands  so  much  land  as  was  necessaiy  for  the  use  of  didr 
families  which  were  called  ternB  dominicales  or  demesne  laodi^ 
being  occupied  by  the  lord  or  dominus  manerii  and  hig  8e^ 
vants(£;I).  The  other,  or  tenemental  lands  were  distributed 
among  the  tenants,  and  from  the  different  modes  of  tenme 
were  distinguished  by  different  names :  as  book  land  or  charter 
land,  which  was  held  by  deed  under  certain  rents  and  fiee 
services,  and  in  effect  differed  nothing  from  the  free  socage 
Co.  Cop.  8. 3.  lands  from  whence  have  arisen  most  of  the  freehold  tenants 
who  hold  of  particular  manors,  and  owe  suit  and  aerrice 
thereto;  and/o/^  land,  which  was  held  by  no  assurance  in 
writing,  but  distributed  among  the  common  folk  or  people  at  die 
pleasure  of  the  lord,  and  resumed  at  his  discretion,  being  indeed 
land  held  in  villenage.  The  residue  of  the  manor,  uncidtivated, 
was  termed  the  lord's  waste  and  served  for  public  roads,  and 
for  common  of  pasture  to  the  lord  and  his  tenants.  Manors  itm 
formerly  called  baronies,  as  they  still  are  lordships ;  and  each 
lord  or  baron  was  empowered  to  hold  a  domestic  court,  called 
the  court  baron,  for  redressing  misdemeanors  and  nuisanoef 
within  the  manor,  and  for  settling  disputes  of  proper^  among 
the  tenants.  This  court  is  an  inseparable  ingredient  in  every 
manor,  and  if  the  number  of  suitors  should  so  fidl,  as  not  to 
leave  sufficient  to  make  a  jury  or  homage,  that  is,  two  terumta 
at  least,  the  manor  itself  is  lost  {e). 


Courts-baron. 


of  the  right  or  title  of  any  other  person  than  the  offender  during  his  life ;  and  it  shall 
be  lawful  for  the  person  to  whom  the  right  or  interest  of  or  in  any  lands,  tenements,  tr 
hereditaments  after  the  death  of  such  offender,  if  no  such  attainder  had  been  made^ 
would  appertain,  to  enter  into  the  same;  and  by  3  &  4  Wm.  4,  c.  106,  s.  10,  when  the 
person  from  whom  the  descent  of  any  land  is  to  be  traced  shall  have  had  any  relatiaB» 
who,  having  been  attainted,  shall  have  died  before  such  descent  shall  have  taken  plaee^ 
then  such  attainder  shall  not  prevent  any  person  from  inheriting  such  land  who  wonld 
have  been  capable  of  inheriting  the  same  by  tracing  his  descent  through  such  lekdos 
if  he  had  not  been  attainted. 

{d)  The  term  "  demesne  lands,"  properly  signifies  lands  of  a  manor,  which  the  lord 
either  has,  or  potentially  may  have,  in  propriis  manihus  ;  Att,  Qtn.  v.  Pargons,  2  C.fJ. 
279 ;  2  TVr.  223. 

(e)  Though  the  power  of  holding  a  court  baron  may  be  lost,  yet  the  manor  may  con- 
tinue to  exist  by  reputation ;  Soane  v.  Ireland,  10  East,  259. 
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In   the   early  times  of  our  legal  constitution  the  king's  Necenanran- 

eater  barons  who  had  a  laige  extent  of  territory,  held  under  ^^  ®^  "^ 

e  crown,  g^ranted  out  fiequendy  smaller  manors  to  inferior 

raons,  to  be  holden  of  themselves,  who  were  called  in  such 

Bes  the    lords   paramount     In    imitation    whereof    these 

feiior  lords  b^an  to  carve  out  and  grant  to  others  still  more 

inute  estates,  to  be  held  of  themselves,  and  were  so  proceeding 

rwnwaids  in  infinUumy  till,  by  this  method  of  subinfeudation, 

e  siqieiior  lords  b^an  to  lose  their  feodal  profits,  which  fell 

to  the  hands  of  the  mesne  or  middle  lords.     This  occasioned, 

St  that  provision  of  Magna  Carta,  9  Hen.  3,  that  no  man 

oold  give  or  sell  his  land  without  reserving  sufficient  to 

iswer  the  demand  of  his  lord,  and  afterwards  the  statute  of 

Westminster  3,  or  quia  emptores,  18   Edw.  1,  c  I,  which 

lectB,  that  upon  all  sales  or  feoffinents  of  land,  the  feofiee 

laU  hold  the  same  not  of  his  immediate  feofibr,  but  of  the 

luef  lord  of  the  fee  of  whom  such  feoffi>r  himself  held  it     But 

lese  provisions  not  extending  to  the  king's  own  tenants  in 

wfik  the  like  law  concerning  them  is  declared  by  17  Edw.  2, 

'.  26  and  34  Edw.  3,  c  15,  by  which  last,  all  subinfeudations 

RfioQS  to  the  reign  of  Edw.  I,  were  confirmed,  but  all  subse- 

jnent  to  that  period  were  left  open  to  the  king's  prerogative. 

ind  hence  all  manors  existing  at  this  day  must  have  existed 

■  early  as  Edw.   I ;  for  by  the  operation  of  these  statutes  no 

taunt  in  capite,  and  no  tenant  to  hold  of  a  conmion  lord 

sodd  be  created  since  that  time.  Under  the  Saxon  government.  Tenures  in 

ifSK  were  a  sort  of  people  in  a  condition  of  downright  servitude,   s|i^5^^-ju 

anployed  in  the  most  servile  works,  and  belonging,  both  they,  Intro.  Hist. 

brir  children,  and  effects,  to  the  lord  of  the  soil,  like  the  rest  ^^*  ^' 

if  the  catde  or  stock  upon  it     These  were  those  who  held  the 

ift-land.     But  it  is  probable  that  the  Normans  admitted  them 

iweD  as  others  to  the  oath  of  fealty ;  which  conferred  a  right 

Tpnytection,  and  raised  the  tenant  to  a  kind  of  estate  superior 

>  downright  slavery,  but  inferior  to  every  other  condition. 

Ui  they  called  villenage,  and  the  tenants  villeins,  either  firom  ^"^H  2J7. 

twardviliSf  or  else  as  Sir  Edward  Coke  tells  us,  a  villa ;  be-  1  Imt.  116. 

OK  they  Hved  chiefly  in  villages,  and  were  employed  in  rustic 

ifks  of  the  most  sordid  kind,  resembling  the  Spartan  helotes 

whom  alone  the  culture  of  the  lands  was  consigned.     These 

leioa  belonging  principally  to  lords  of  manors,  were  either  vil- 

Df  regardant,  that  is,  annexed  to  the  manor  or  land :  or  else 

rj  meteingrossy  or  at  lai]ge,that  is,  annexed  to  the  person  of 

'.  knd,  and  transferable  by  deed  firom  one  owner  to  another.    litt.  s.  us. 

K 
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Co.  Litt  140.  In  many  places  a  fine  was  due  to  the  lord  if  the  villein 
married  his  daughter  without  leave:  for  the  chiUben  of 
villeins  being  in  the  same  state  of  bondage  with  their  paraitSy 
they  were  called  in  Latin  nativiy  which  gave  rise  to  die 

Lttt.B.  187.  female  appellation  of  a  villein,  who  was  called  a  neife.  In 
case  of  a  marriage  between  a  freeman  and  a  neife,  or  a  villan 
and  a  free  woman,  the  issue  followed  the  conditicm  ct^ 
&ther,  being  free,  if  he  was  free,  and  villein,  if  he  vras  villrin; 
contraiy  to  the  maxim  of  the  civil  law  that  partus  seqmknr 
ventrem.  But  no  bastard  could  be  bom  a  villein,  because  bj 
another  maxim  of  our  law,  he  is  nuUius  JUius,  and  he  can  gun 

Litt.  8. 187,      nothing  by  inheritance.     The  law,  however,  protected  tlic 

^^'  persons  of  the  villeins,  as  the  king's  subjects,  against  atrodoui 

injuries  of  the  lord :  for  he  might  not  kill  or  maim  his  vilkiD. 

Ibid.  189, 194.  Nei&  had  also  an  appeal  of  rape  in  case  the  lord  violated  d^ffi 

Litt.  B.  204.      by  force. 

Mode  of  en-  Villeins  might  be  enfranchised  by  manumission,  either  ei- 

villeinir  press  or  implied :  express,  as  where  a  lord  granted  to  the  vilkin 

Litt  8.  204.  a  deed  of  manumission :  implied,  as  where  he  bound  himfldf 
in  a  bond  to  his  villein  for  a  sum  of  money,  gpnanted  him  an 
annuity  by  deed,  or  gave  him  an  estate  in  fee,  for  life,  or  yean; 

Ibid.  204, 205,  for  this  was  dealing  with  his  villein  on  the  footing  of  a  freeman. 

^^'  So  if  the  lord  brought  an  action  against  his  villein,  tlA 

enfranchised  him,  the  law  presuming  that  by  so  doing  k 
meant  to  set  his  villein  on  the  same  footing  with  himself;  andi 
therefore  held  it  an  implied  manumission.  But  in  case  the  kid 
indicted  him  for  felony,  it  was  otherwise :  for  he  could  not  inffifit 
capital  punishment  on  his  villein  without  the  aid  of  the  lacw. 

Originoftenure       Villeins,  by  these  and  other  means,  strengthened  the  teniB* 

^utroU.         of  their  estates,  and  the  benevolence  of  many  lords  of  manoif 
having,  time  out  of  mind,  permitted  their  viUeins  and  tfaeif 
children  to  enjoy  their  possessions  without  inteiruption  in  % 
regular  course  of  descent,  the  common  law,  of  which  custom  if 
the  life,  now  gave  them  title  to  prescribe  against  their  loidi; 
and  on  performance  of  the  same  services,  to  hold  their  landa^ 
in  spite  of  any  determination  of  the  lord's  vrilL     For  Htnon^ 
they  are  still  sdid  to  hold  their  estates  at  the  will  of  the  lov^ 
yet  it  is  such  a  will  as  is  agreeable  to  the  custom  of  the  manor; 
which  customs  are  preserved  and  evidenced  by  the  rolls  of  the 
several  courts  baron,  in  which  they  are  entered,  or  kept  Ufa  foot 
by  the  constant  immemorial  usage  of  the  several  manois  in 
which  the  lands  lie.     And  as  such  tenants  had  nothing  to  shour 
for  their  estates  but  these  customs  and  admissions  in  pursoanoe 
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if  theniy  entered  on  those  rolls  or  the  copies  of  such  entries 
ritDeflsed  by  the  steward,  they  now  began  to  be  called  tenants 
gr  copjf  of  court  roUy  and  their  tenure  itself  a  copyhold*  F.  N.  B.  12. 

The  customary  rights  thus   established    account   for   the  Variety  of 
Ruiety  of  customs  prevailing  in  diflFerent  manors,  and  these  c"«****^- 
l^w  to  be  so  general,   that  when  tenure  in  villenage  was 
rirtoally  abolished  by  the  statute  of  Car.  2,  there  was  hardly  a 
mre  villein  left  in  the  nation ;  the  generaUty  of  villeins  having  Smith's  Com- 
00%  ago  sprouted  up  into  copyholders.     But  in  strictness  "°3^^lo' 
liebr  estates  remain  subject  to  the  old  servile  conditions  and 
farfeituies,  though  the  services  are  commuted  for  a  quit  rent 

As  a  fiurther  consequence  of  what  has  been  premised,  we  Requisites  of  a 
nay  collect  these  two  main  principles,  which  are  held  to  be  ^^^^ 
die  8ii{^rtei8  of  the  copyhold  tenure,  and  without  which  it  qq,  x.itt.  5a 
cumot  exist     That  the  lands  be  parcel  of  and  situate  within 
the  manor  under  which  they  are  held     That  they  have  been 
demised  or  demisable  by  copy  of  court  roll  immemorially  (/). 

In  some  manors,  where  the  custom  has  been  to  permit  the  Insome  manors 
heir  to  succeed  the  ancestor  in  his  tenure,  the  estates  are  ceedVtotSe" 
itjled  copyholds  of  inheritance ;  in  others,  where  the  lords  have  estate;  in 
been  more  vigilant  to  maintain  their  rights,  they  remain  copy-  f^^"e  only. 
holds  finr  life  only :  for  the  custom  of  the  manor  has,  in  both 
ciBQB^  so  &r  superseded  the  will  of  the  lord,  that  provided  the 
lemoes  be  performed  or  stipulated  for  by  fealty,  he  cannot,  in 
die  fiist  instance,  refiise  to  admit  the  heir  of  his  tenant  upon 
his  death;  nor  in  the  second,  can  he  remove  his  present 
tenant  so  long  as  he  lives,  though  he  holds  nominally  by  the 
pncarious  tenure  of  his  lord's  wilL 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  has  Appendages  of 
in  common  with  free  tenures,  are  fealty,  services,  (as  well  in  a  copyhold 
xeotB  as  otherwise)  reliefi  and  escheats.     The  two  latter  belong  monwitS  free' 
€oIy  to  copyholds  of  inheritance,  the  former  to  those  for  life  tenures. 
iboL    But  copyholds  have  also  heriots,  wardships  and  fines. 
HeriotB  are  a  render  of  the  best  beast  or  other  goods  (as  the 
cutom  may  be)  to  the  lord  on  the  death  of  the  tenant     These 
se incident  to  both  species  of  copyhold;  but  wardship  and 
ines  to  those  of  inheritance  only.     Wardship,   in  copyhold 
otates,  partakes  both  of  that  in  chivalry  and  that  in  socage. 


(/)  One  is  ktaee  for  life  or  tenant  in  tail  of  a  manor;  a  copyhold  escheats ;  and  lessee 
in  tail  makes  lease  for  years  of  the  copyhold.    Though  qwmd  himself  the 
gone,  yet  quoad  the  issue,  or  reversioner,  the  custom  is  not  gone.    So  it  is  in 
cue  of  a  hniband  seised  in  right  of  his  wife. — Harg.  Co.  Litt.  58  6.  n.  7- 

K  2 
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Like  that  in  chivaliy,  the  lord  is  the  legal  guaidian  who 
usually  assigns  some  relation  of  the  infimt  tenant  to  act  in  his 
stead ;  and  he,  like  the  guardian  in  socage,  is  accountable  to 
his  ward  for  the  profits.  (^).  Of  fines  some  are  in  the  nature  of 
primer  seisins  due  on  the  death  of  each  tenant,  others  are  meie 
fines  for  the  alienation  of  the  lands ;  in  some  manors  only  ooe 
of  these  sorts  can  be  demanded,  in  some  both,  and  in  othen 
neither.  They  are  sometimes  arbitrary  and  at  the  will  of  the 
lord,  sometimes  fixed  by  custom;  but  even  when  arbitmj, 
the  courts  of  law  in  &vour  of  the  Uberty  of  copyholders  have 
tied  them  down  to  be  retuonahle  in  their  extent;  othenrise 
they  might  amount  to  a  disherison  of  the  estate ;  no  fine,  there- 
fore, is  allowed  to  be  taken  upon  descents  and  alienatioDi 
(unless  in  particular  circumstances)  of  more  than  two  yean 
improved  value  of  the  estate. 
Antient  de-  Privileged  villenage,  or  villein  soccye,  is  no  other  than  m 

mesne.  exalted  species  of  copyhold,  subsisting  at  this  day  viz.9  Ae. 

u\  1  ^2B.   '   tenure  in  antient  demesne.     This  is  such  as  has  been  held  of 
the  king's  of  England  fix>m  the  Conquest  downwards;  the 
tenants  perform  villein  services,  but  certain  and  fixed,  they 
cannot  aUen  or  transfer  their  tenements  by  grant  of  feoffiDent 
any  more  than  pure  viUeins  can:  but  must  surrender  them  to  the 
lord  or  his  steward,  to  be  again  granted  out  and  held  in  viDen- 
age  ;  thus  partaking  of  the  baseness  of  viUenage  in  the  nature 
of  its  services,  and  the  fi:^edom  of  socage  in  their  certainty. 
Ancient  demesne  consists  of  those  lands  or  manors  which, 
though  now  granted  out  to  private  subjects,  were  actually  in 
the  hands  of  the  crown  at  the  time  of  Edward  the  ConiGsBor, 
or  William  the  Conqueror.    Some  of  the  tenants  of  these  hinds 
Britton,  c  66.    continued  for  a  long  time  absolute  villeins ;  others  were  in  a 
F.  N.  B.  228     great  measure  enfiunchised  by  the  royal  &vor,  being  only 
bound  to  some  of  the  better  sort  of  villein  services,  but  those 
determinate  and  certain ;  all  of  which  are  now  changed  into 
pecuniary  rents ;  and  in  consideration  thereof  these  tenants 
4  Lut.  269.       had  many  privileges  granted  them :  as  to  tiy  the  right  of  th^ 
property  in  a  pecuUar  court  of  their  own,  called  a  court  of 
antient  demesne,  by  a  particular  process  called  a  writ  of  rigU 


ig)  See  the  act  1 1  Geo.  4  and  1  Win.  4,  c.  65,  consolidating  and  amending  the  laws 
relating  to  property  belonging  to  infants,  femes  covert,  idiots,  lunatics,  and  persons  of 
unsound  mind.  Infants  may  be  admitted  by  attorney.  In  default  of  appearance*  the 
lord  may  appoint  an  attorney.  If  the  fines  be  not  paid,  the  lord  may  enter  and  recem 
the  profits  of  the  copyhold  till  he  is  satisfied. 
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cbu;  not  to  pay  toll  or  taxes ;  not  to  contribute  to  expenses  f.  N.  B.  li. 

of  knights  of  the  shire,  nor  to  be  put  on  juries.    Hence,  though  nrid.  14. 

their  tenure  is  absolutely  copyhold,   diey  have  an  interest 

equal  to  a  freehold 
Upon  the   whole  it  appears  that  whatever  changes  and  AUlaytenares 

alterations  these  tenures  have  in  process  of  time  undergone  X^^^c^g^n 

fitMD  the  Saxcm  sera  to  the  12  Car.  2,  all  lay  tenures  are  now  locage  or  ba$e 

in  eflect   reduced  to   two  species,  free   tenure  in  common  Jl^iUa. 

aocagc,  and  btue  tenure  by  copy  of  court  rolL 
Another  species  of  tenure  reserved  by  the  stat.  of  Car.  2,  is  Tenure  in 

that  of  frankalmoign,  whereby  a  religious  corporation,  aggregate  nwMgn«« 

or  sole,  holds  lands  of  the  donors  to  them  and  their  successors 

far  ever,  the  services  being  to  pray  for  the  soul  of  the  donor  Liu.  1. 133. 

and  his  heirs.      This  is  the  tenure  by  which  the  antient 

monasteries  held  their  lands,  and  many  ecclesiastical  foundations 

now  hold  them ;  the  nature  of  the  service  being,  upon  the  Bract<^  i,  4, 

Beforaiation,  made  conformable  to  the  doctrines  of  the  church  ^-  ^*  ^  ^^* 

ofEogland. 


CHAPTER  VIL 

OF  FREEHOLD  ESTATES  OF  INHERITAMCE. 


Ai  estate  in  lands,  tenements,  and  hereditaments,  signifies  ^^^  ^^^^ 

nch  interest  as  the  tenant  has  therein.     To  ascertain  this  ofesutes. 

ifnification  with  proper  accuracy,  estates  may  be  considered 

with  regard  to  the  quantity  of  interest  which  the  tenant  has  in 

die  tenement ;  with  regard  to  the  time  at  which  that  interest 

ii  to  be  enjoyed ;  and  with  regard  to  the  number  and  con- 

nerions  of  the  tenants.     The  quantity  of  interest  which  the 

teunt  has  in  the  tenement  is  measured  by  its  duration  and 

extent    Thus  either  his  right  of  possession  is  to  subsist  for  an 

ifiprfain  period,  during  his  own  Ufe,  or  the  life  of  another 

■iQ ;  to  determine  at  his  own  decease,  or  to  remain  to  his 

iuoeaadantB  after  him ;  or  it  is  circumscribed  within  a  certain 

nomber  of  years,  months,  or  days ;  or  it  is  infinite  and  un- 

baitedf  being  vested  in  him  and  his  representatives  for  ever; 

nd  this  occasions  the  primary  division  of  estates  into  such  as 

freekoUf  and  such  as  are  less  than  freehold. 


Estates  of  fireehold  are  either  estates  of    inheritancej  or  EitAtefof 
estates  noi  of  inheritance.     The  former  are  again  divided  into 
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inheritances  absolute  or  fee  simple,  and  inheritances  limited 
one  species  of  which  we  usually  call  fee-taiL 

Tenant  in  fee  Tenant  in  fee  simple,  or  tenant  in  fee,  is  he  that  has  landi 
tenements,  or  hereditaments,  to  hold  to  him  and  his  hein  fo 

Litt. «  I.  ever:  generally,  absolutely,  and  simply,  withont  mentionii^ 
what  heirs,  but  referring  that  to  his  own  pleasure,  or  to  th 
disposition  of  the  law.  The  true  meaning  of  the  woid  fee 
(feodum)  is  the  same  with  that  of  feud  or  fief,  and  in  its  orig^ 
sense  it  is  taken  in  contradistinction  to  aUodiunh  which  lattc 
is  defined  to  be  every  man's  own  land,  which  he  possesses  i 
his  own  right,  without   owing  any  rent  or  service  to  an 

Co  Litt.  1.  superior.  This  allodial  property,  the  king  only  has,  it  beii^ 
an  undeniable  principle  in  the  law,  that  all  subjects'  lands  ar 
holden  mediately  or  immediately  of  the  king,  and  are  in  tb 
nature  of  feodumy  or  fee ;  whether  derived  to  them  by  desoeo 
fix)m  their  ancestors,  or  purchased  for  a  valuable  consideration 
And  hence  it  is,  that  in  the  most  solemn  acts  of  law,  we  ex* 
press  the  strongest  and  highest  estate  that  any  subject  cai 
have,  by  these  words,  "  he  is  seised  thereof  in  his  demesne  a 
of  fee/*  that  is,  it  is  not  purely  and  simply  his  own,  since  it  b 
held  of  a  superior  lord,  in  whom  the  ultimate  property  ft 

ScMe  of  the  gideg.  This  is  the  primary  sense  of  the  word  fee,  but  it  ii 
now  more  generally  used  to  express  the  continuance  or  quantit] 
of  estate  than  in  contradistinction  to  allodium  or  absoluti 
property;  and  when  the  term  is  used  simply  without  an] 
other  adjunct,  or  has  the  adjunct  of  simple  annexed  to  it  (as  i 
fee,  or  fee  simple)  it  is  used  in  contradistinction  to  a  fise  ood 
ditional  at  the  common  law,  or  a  fee  tail  by  the  statute ;  im 
porting  an  absolute  inheritance  clear  of  any  condition,  limita 
tion,  or  restrictions  to  particular  heirs,  but  descendible  to  di 
heirs  general,  whether  male  or  female,  lineal  or  collateraL  I 
this  sense,  as  a  state  of  inheritance,  it  is  appUcable  to  and  ma 
be  had  in  any  kind  of  hereditaments,  either  corporeal  or  inooi 

Flet.  1, 6.         poreal ;  but  with  this  distinction,  that  of  a  corporeal  inheril 

'  ance,  a  man  is  said  to  be  seised  in  his  demesne  as  of  fee  f  of  a 

incorporeal  one  he  is  said  to  be  seised  as  of  fee,  and  not  i 

Litt.  8.  10.  his  demesne ;  for  in  the  latter  their  owner  has  no  property  c 
demesne  in  the  thing  itself,  but  only  something  derived  out  < 
it  Thus  A.  may  be  seised  as  a  fee  of  a  way  over  land,  < 
which  B.  is  seised  in  his  demesne  as  of  fee. 

To  make  a  fee       The  word  "  heirs"  is  necessary  in  the  grant  or  donation,  i 

•*  heire"  is  ne-   order  to  make  a  fee  or  inheritance ;  for  if  land  be  given  to 

ccssary  in  the    ^^^  {q^  ever,  or  to  man  and  his  assigns  for  ever,  it  ves 

grant. 
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in  him  bat  an  estate  for  life.     This  is  plainly  a  relic  of  the  L>tt  s.  l. 

feodal  strictnessy  which  Umited  the  donee's  estate  to  his  own 

life,  unless  the  donor,  by  an  express  provision  in  the  grant, 

gnre  it  a  longer  continuance,  and  extended  it  to  his  heirs. 

But  the  rule  is  now  softened  by  many  exceptions.    It  does  ^- 1^^  ^*^0- 

not  extend  to  devises  by  will ;  and  therefore  by  a  devise  to  a 

man  fiir  ever,  or  to  one  and  his  assigns  for  ever,  or  to  one  in 

fee  simple,  the  devisee  has  an  estate  of  inheritance ;  for  the 

ifltention  of  the  devisor  is  sufficiently  plain  fix>m  the  words  of 

peqpetoity  annexed,  though  he  has  omitted  the  legal  words  of 

inheritance  (g),  I^  however,  the  devise  be  to  a  man  and  his  as- 

ifpBy  without  annexing  words  of  perpetui^,  there  the  devisee 

takes  only  an  estate  for  life,  for  it  does  not  appear  that  the 

derisor  intended  any  more  (i).     Nor  does  the  rule  extend  to 

tnes  or  recoveries,  considered  as  a  species  of  conveyance, 

iliereby  an  estate  in  fee  passes  by  act  and  operation  of  law 

widKrat  the  word  '^  heirs,"  as  it  does  by  other  methods  of  con- 

leyiDoe  which  have  relation  to  a  former  grant  or  estate  wherein 

the  woid  ^  heirs"  was  expressed.     In  creations  of  nobility  by  Co.  Litt  9. 

wnt,  an  inheritance  in  the   title  vests  without  the    word 

^^hetrB,"  for  heirship  is  implied  in  the  creation  unless  otherwise 

pnvided ;  but  in  creations  by  patent  the  word  ^^  heirs"  must 

be  inserted  to  vest  an  inheritance.     In  grants  to  sole  corpora- 

tioDg  and  their  successors,  the  word  "  successors"  supplies  the 

fhce  of  heirs.     But  in  a  grant  of  lauds  to   a  corporation 

9ffMgaUf  the  word  ^*  successors"  is  not  necessaiy ;  for  although 

nch  simjde  grant  be  only  an  estate  for  life,  yet  as  that  corpo- 

ndoQ  never  dies,  it  is  perpetual    In  the  case  of  the  king,  a  fee 

ample  will  vest  in  him  without  the  word  ^^  heirs"  or  ^^  suc- 

enMi%"  partly  firom  prerogative  royal,  and  partly  from  a  reason 

aailar  to  the  last,  as  in  judgment  of  law  the  king  never  dies. 

Bnt  the  general  rule  is,  that  the  word  ^^  heirs"  is  necessary  to 

Hit  an  estate  of  inheritance. 

limited  fees  may  be  divided  into  two  sorts;,  qualified  or  Of  limitad 
imfe»f  Bjodfeee  conditional,  so  called  at  the  common  law ;  ^«es. 


Vi  And  now  by  7  Wm.  4  and  1  Vict  c.  26,  s.  28,  where  anj  real  estate  shall  be  devised 
bf  vil],  made  nnee  lat  January  1838»  to  any  person  without  any  words  of  limitation, 
aidi  defise  ahall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
tosst  which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
contrvy  intention  shall  appear  by  the  will. 

W  See  the  last  note.  This  part  of  the  text  is  now  applicable  only  to  wills  made 
WfiHeJannary  1S38. 


136 


A  base  or 
qualified  fee. 


A  conditional 
fee  at  common 
law. 


Co.  Litt.  !9. 
2  Inst.  233. 


Co.  Litt  ibid. 
2  Inst.  234. 

Co.  Litt  19. 


The  statute  de 
danit. 

]3Edw.l,e.l. 
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and  afterwards  fees  tailf   in  consequence  of  the  statute  ie 
dofds. 

A  base  or  qualified  fee  is  such  a  one  as  has  a  quafificatun 
subjoined  thereto,  and  which  must  be  determined  whenerer 
the  qualification  annexed  to  it  is  at  an  end.     As  in  the  case  of 
a  grant  to  A  and  his  heirs,  tenants  of , the  manor  of  Dab;  ia 
this  instance,  whenever  the  heirs  of  A  cease  to  be  tenants  of 
that  manor  the  grant  is  entirely  defeated    It  is  a  fee,  becautt 
it  may  endure  for  ever  in  a  man  and  his  heirs ;  yet  as  dut 
depends  on  circumstances  which  qualify  and  debase  the  pmitf 
of  the  donation,  it  is  therefore  a  qualified  or  base  fee.    A  coDr 
ditional  fee  at  the  common  law  was  a  fee  restrained  to  some 
particular  heirs  exclusive  of  others ;  as  to  the  heirs  of  a  mWi 
body 9  by  which  only  his  lineal  descendants  were  admitted  in 
exclusion  of  collateral  heirs ;  or  to  the  heirs  male  of  hie  bodgfiit 
exclusion  both  of  collateral  heirs  and  lineal /emofef  also.  Sock 
a  gift  to  a  man,  and  the  heirs  of  his  body,  our  ancestors  heldimi 
a  gift  upon  condition  that  it  should  revert  to  the  donor,  if  tbe 
donee  had  no  heirs  of  his  body ;  but  if  he  had,  it  should  thea 
remain  to  the  donee.     So  that  as  soon  as  the  grantee  had  any 
issue  bom,  his  estate  became  absolute  by  the  performance  of- 
the  condition ;  at  least  for  three  purposes.    To  enable  tbe 
tenant  to  aliene  the  land,  and  thereby  to  bar  not  only  his  own 
issue,  but  also  the  donor  of  his  interest  in  the  reversion;  to 
subject  him  to  forfeit  it  for  treason ;  which  he  could  not  do  till 
issue  bom  longer  than  for  his  own  life ;  least  thereby  the  id- 
heritance  of  the  issue  and  reversion  of  the  donor  might  hm 
been  defeated ;  and  to  empower  him  to  charge  the  land  ivith 
rente,  commons,  and  certain  other  incumbrances  so  as  to  bind 
his  issue.     But  if  the  tenant  did  not  in  &ct  aliene  the  land  the 
course  of  descent  was  not  altered  by  this  performance  of  the 
condition ;  for  if  the  issue  had  afterwards  died,  and  then  the 
tenant  or  original  grantee  had  died  without  making  any  alien* 
ation;  the  land,  which,  by  the  terms  of  the  donation,  could  de- 
scend to  none  but  heirs  of  his  body,  in  de&ult  of  them  must 
have  reverted  to  the  donor. 

The  statute  of  Westminster  the  second,  called  the  statute  ie 
donis  conditionalibus,  enacted  as  to  conditional  fees,  that  fiom 
thenceforth  the  will  of  the  donor  be  observed ;  and  that  Ae 
tenemente  so  given  to  a  man,  and  the  heirs  of  his  body,  should 
at  all  evente  go  to  the  issue,  if  there  were  any ;  or  if  none, 
should  revert  to  the  donor.  Upon  the  construction  of  this 
statute  it  was  held  that  the  donee  acquired  an  absolute  fee. 
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ras  called  a  fee  tail(c),  and  that  the  donor  had  the 
fee  simple  of  the  land  expectant  on  the  fiulure  of 
'hich  expectant  estate  is  what  we  now  call  a  reveision.  2  last.  355. 
lenis  is  the  only  word  used  in  the  statute :  and  this  wiiatmay  or 
ends  aU  corporeal  hereditaments ;  and  all  incorporeal  "5.?^  °® . 

*  ,  ,*,  entailed  tuutar 

nents  which  savour  of  the  realty,  that  is,  which  issue  the  statute  (it 

>rporeal  ones,  or  which  concern  or  are  annexed  to  or  '^^' 

^xeiciaed  within  the  same ;  as  rents,  estovers,  com-  ^        *^'  ^' 

d  the  like ;  also  offices  and  dignities  which  concern  7  Rep.  33. 

have  relation  to  fixed  and  certain  places.    But  not 

sonal  chattels;  nor  an  office  which  relates  thereto;  nor 

Ly  which  charges  only  the  person,  and  not  the  lands  of 

or.     In  these  kst,  if  granted  to  a  man  and  the  heirs 

ly,  the  grantee  has  still  a  fee  conditional  at  common 

)efi>re  the  statute;  and  by  his  alienation  after  issue 

f  bar  the  heir  or  reversioner.     An  estate  to  a  man  <^*  Litt.  19, 

leirs  for  another's  life  cannot  be  entailed:  for  this  is  no  2  Vern.  225. 

inheritance,  and  therefore  not  within  the  statute ;  nor 

>yhold  estate  be  entailed  under  the  statute :  but  by 

tutom  of  the  manor  it  may  be  limited  to  the  heirs  of  ^  ^*  ^* 

s  tail  are  either  general  or  special.     Tail  general  is  Estates  tail 

nds  and  tenements  are  given  to  one  and  the  heirs  of  JJ^jJ^^ 

begotten^  which  is  called  tail  general,  because  how  special. 

ver  such  donee  in  tail  be  married,  his  issue  in  general 

d  every  such  marriage  is,  in  successive  order,  capable 

ting  the  estate  taH  per  formam  doni.     Tenant  in  tail  Litt.  s.  14, 15. 

i  where  the  gift  is  restrained  to  certain  heirs  of  the 


expression  fee  tail,  or  feodum  taUiatum,  was  borrowed  from  the  feudists ;  (see 
t  10,  $^  24,  25 ;)  among  whom  it  signified  any  mutilated  or  truncated  inhe- 
9m  which  the  heirs  general  were  cut  off,  being  derived  from  the  barbarous 
f,  to  cut ;  from  which  the  French  iaiUer  and  the  Italian  tagUare  are  formed. 
M9.  531).     Orig.  n.  to  Bl.  Com.  vol,  2,  p.  112. 

ere  cannot  be  a  proper  entail  of  estates  pur  autre  vie.  Under  a  limitation  of 
tate  to  A.  and  the  heirs  of  his  body,  the  heirs  take  not  as  heirs,  but  as  special 
designated  to  fill  up  the  possession,  but  still  the  freehold  will  devolve  in  the 
channel  of  succession,  until  diverted  by  the  act  of  A.  or  his  issue.  That  act, 
lay  be  the  ordinary  conveyance  of  the  quasi  tenant  in  taiL  Leaseholds  for 
ot  susceptible  of  an  entail  or  a  quasi  entail ;  for  if  a  chattel  rent  be  limited 
he  heirs  of  his  body,  and  on  failure  of  such  issue  to  B.,  the  whole  term  or 
set  vests  in  A.,  transmissible  to  his  personal  representatives,  and  as  the  gift 
to  take  effect  after  a  general  failure  of  issue  of  A.  is  too  remote,  vests  abso- 
t  as  to  bequests,  see  7  Wm.  4  and  1  Vict.  c.  26,  s.  29-— Hayes's  Conveyancing, 
is. 


^ 
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donee's  body,  as  where  lands  are  given  to  a  man  and  the  him 

ofhii  hodyy  on  Mary^  his  now  wife  to  be  begotten:  here  no  isBoe 

Litt.  s.  16, 26,    can  inherit  but  the  issue  of  these  two;  not  such  as  the  husband 

'         *        may  have  by  another  wife, 
EitaiM  ttU  Estates  in  general  and  special  tail  are  &rther  diyersiiBed  bj 

may  be  either     the  distinction  of  sexes  therein;  for  they  may  be  either  in  td 

m  tail  maU  or  _  .i>.*  t  *  /.-iii-i- 

xxXfimaU,        male  or  taH  female ;  and  m  case  of  an  entail  male,  the  hein 

female  diall  never  inherit,  nor  any  derived  from  them;  dm^ 

litt  s.  21, 22.  i  conversoy  the  heirs  male  in  case  of  a  gift  in  tail  female;  Ae 
descent  must  be  deduced  in  the  first  case  whoUy  by  keire  mJB, 

Co.  Litt,  26.      and  in  the  second  whoUy  by  heirs  female* 

Words  neces-        As  the  word  heirs  is  necessary  to  create  a  fee,  so  the  moid 

^ee^TT*^  ^^^  ^  some  other  words  of  procreation  must  necessariijr  b 
added  to  make  it  a  fee  tail,  and  ascertain  to  what  hein  m 
particular  the  fee  is  limited.  If  either  the  words  of  inberil! 
anoe  or  words  of  procreation  be  omitted  in  the  grant,  this  wl 

Litt.s.  31.        not  make  an  estate  tail     If  the  grant  be  to  a  man  and  In 

Co.  Litt.  27.  ig^ue  of  his  body^  or  to  his  children  or  offspring ;  these  m 
only  estates  for  life,  there  wanting  the  words  of  inheritanfl^ 
his  heirs.  So  a  gift  to  a  man  and  his  heirs  mate  arfewiakk 
an  estate  in  fee  simple,  and  not  in  fee  tail ;  for  there  ait  wo 
words  to  ascertain  the  body  out  of  which  they  shall  issue.  But 
in  wiUs,  wherein  greater  indulgence  is  allowed,  an  estate  id 

Co.  Litt.  9, 27,  may  be  created  by  other  irregukr  modes  of  expression. 

Incidenu  to  The  incidents  to  a  tenancy  in  tail  under  the  statute  d$  ism 

a  tenancy  in      ^jg  chiefly  these :  that  a  tenant  in  tail  may  commit  waste  «■ 

tail  under  the  "^  •  n*  %. 

tu^tatededonU,  the  estate  tail,  by  felling  timber,  pulling  down  houses,  or  m 
Co.  Litt.  224.  like,  without  impeachment ;  that  the  wife  of  the  tenant  in  ttl 
shall  have  her  dower  of  the  estate  tail ;  that  the  husband  oft 
female  tenant  in  tail  may  be  tenant  by  the  curtesy  of  tb 
estate  tail;  that  an  estate  tail  may  hebarred  or  destroyed bj^ 
fine,  or  common  recovery,  or  by  lineal  warranty,  descen&f 
with  assets  to  the  heir(e). 


(e)  By  3  ^  4  Wm.  4,  c.  74,  fines  and  recoveries  are  abolished  from  31  st  Dee.  I8S3»l.l 
Estates  tail  and  estates  expectant  thereon,  are  no  longer  barrable  by  warranty,  s.  H» 
Power  is  given  to  every  actual  tenant  in  tail  to  dispose  of  entailed  lands,  dther  in  fti 
simple  or  for  any  less  estate,  saving  the  rights  of  persons  prior  to  the  estate  tail  and  At 
rights  of  all  other  persons,  except  those  against  whom  such  disposition  is  anthaiised  ti 
be  made,  s.  15.  But  the  power  of  disposition  cannot  be  exercised  by  women  tspilill 
in  tail,  ex  provisione  tnri,  under  any  settlement  executed  before  this  act.  and  intUa 
1 1  Hen.  7>  c.  20,  except  with  the  assent  required  by  the  provisions  of  tbat  ac^  s.  16L 
Except  as  to  lands  in  settlement  before  this  act  the  act  1 1  Hen.  7*  c.  20,  is  repealtd,  s.  17* 
The  power  of  disposition  does  not  extend  to  tenants  of  estates  tail,  who  by  34  &  35 
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About  two  hundred  years  intervened  between  the  making  Eitstet  uil 
r  tibe  statate  de  danii  and  the  application  of  common  re-  ^  ^^^^' 


ka.  8»  iDtitiiledy  "  on  act  to  bar  feigned  recovery  qf  lands  wherein  the  king  is  in  rever- 
fa/*  or  by  any  other  act,  are  restrained  from  barring  their  estates  tail,  or  to  tenants  in 
■t  iAer  poadlnlity  of  issue  extinct,  s.  18.  Where  an  estate  tail  shall  have  been  con- 
■rted  into  a  base  fee,  the  tenant  in  tail  has  power  to  enlarge  the  base  fee  into  a  fee 
■plfl^  MTing  the  rights  of  certain  persons  as  in  s.  15. 

If  a  tenant  in  tail  shall  make  a  disposition  under  the  act  by  way  of  mortgage,  or 
fray  other  limited  purpose,  it  is  a  bar  to  all  persons  against  whom  it  is  authorized  to 
;  but  if  the  estate  created  be  only  an  estate  pow  autre  vie,  or  for  years,  or  if  an 
diaige,  Men,  or  incumbrance,  be  created  without  a  term  of  years,  or  any  greater 
dien  it  is  a  bar  only  to  give  effect  to  the  mortgage,  or  to  such  other  limited 
a.  31.    The  owner  of  the  first  existing  estate  under  a  settlement  prior  to  an 
ttSl  under  the  same  settlement,  is  to  be  the  protector  of  the  settlement  so  far  as 
Ae  hmds  in  which  such  prior  estate  shall  -be  subsisting,  and  to  be  deemed 
of  audi  prior  estate,  s.  22.    Power  is  given  to  any  settlor  to  appoint  the 
In  cases  of  lunacy,  &c.,  the  lord  chancellor  is  to  be  the  protector,  ss.  32. 
Where  an  estate  tail  has  been  converted  into  a  base  fee,  and  there  shall  be  a  protector 
settlement,  his  consent  is  requisite  to  the  exercise  of  the  power  of  disposition, 
kH   The  protector  is  subject  to  no  control  in  the  exercise  of  his  power,  s.  36. 
4widable  estate  by  a  tenant  in  tail  in  favour  of  a  purchaser  is  confirmed  by  a  sub- 
disposition,  whatever  its  object  by  such  tenant  in  tail ;  but  not  against  a  pur- 
fbr  a  valuable  consideration,  who  shall  not  have  express  notice  of  the  voidable 
s.  38.    Base  fees,  when  united  with  the  immediate  reversions  without  any  inter- 
estate,  are  enlarged  instead  of  being  merged,  s.  39.    Every  disposition  under 
4ii  set  by  a  tenant  in  tail,  is  to  be  effected  as  if  he  were  seised  in  fee  simple ;  but 
as£^osition  is  of  any  force,  unless  made  or  evidenced  by  deed;  and  no  disposition 
'WfiDg  only  in  contract,  whether  for  a  valuable  consideration,  or  not,  is  of  any  force. 
¥a  Banied  woman,  her  husband's  concurrence  is  necessary,  and  her  deed  must  be 
vkaoiriedged  as  directed  by  s.  79  of  the  act,  s.  40.    Every  assurance  by  tenant  in 
^  oeept  a  lease  not  exceeding  twenty-one  years,  at  rack  rent,  must  be  enrolled 
h  AsDoery  within  six  months,  s.  41.    The  consent  of  the  protector  may  be  given 
If  lbs  same  assurance,  or  by  a  distinct  deed.    If  by  the  latter  the  consent  is  to  be 
kerned  unqualified,    and  in  either  case  it  is  irrevocable,  ss.  42,  43,  44.     A  mar- 
M  woman  protector  is  to  consent  as  feme  sole,   s.  45.     Ck)nsent  of  the  protector 
\ft  distinct  deed  must  be  enroUed  with  or  before  assurance,   s.  46.     Courts  of 
i|Bity  are  excluded  from  giving  any  effect  to  dispositions  by  tenants  in  tail,  or  con- 
■Mi  of  protectors  of  settlements,  which  in  courts  of  law  would  not  be  effectual,  s.  47* 
As  provisions  of  the  act  apply  to  copyholds,  except  that  a  disposition  of  such  lands, 
if  IB  estate  in  law,  must  be  made  by  surrender ;  if  in  equity,  either  by  surrender  or 
ind^  s.  50.  Fh>vision  is  made  by  the  act  as  to  the  deed  of  consent,  and  the  entry  of  it  on  the 
Mat  foOs  where  the  protector  of  a  settlement  of  copyholds  consents  by  deed  to  the  dis- 
fniion  of  a  tenant  in  tail,  and  for  evidencing  the  consent  on  the  court  rolls  when  not 
0sm  by  deed,  ss.  61, 52.    Power  is  given  to  equitable  tenants  in  tail  of  copyholds  to 
iipBaa  of  didr  lands  by  deed,  s.  53.    Enrolment  is  not  necessary  as  to  copyholds,  s.  54. 
Ik  bankmpt  act,  6  €reo.  4,  c.  16,  s.  65,  so  far  as  it  relates  to  estates  tail,  is  repealed 
if  tfns  act,   except   as   to   commissions   issued   before   December,    1833,    s.  55. 
fkt  eoBunisaioner,  in  the  case  of  an  actual  tenant  in  tail  becoming  bankrupt  after 


/ 
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monreooferies,  coveiies  to  bar  estates  tail  This  expedient  having  gready 
1  Re  130  abridged  estates  tail  with  regard  to  their  duration,  others  were 
6  Rep.  40.'       invented  to  strip  them  of  remaining  privileges.   Their  fieedom 

December,  1833,  is  to  dispose  of  the  lands  of  the  bankrupt  of  any  tenure  for  nlnilii 
consideration  for  the  benefit  of  creditors,  s.  56.    Ck)mmissioner  in  case  of  a  tenant  ^ 
tail  entitled  to  a  base  fee  becoming  bankrupt,  and  of  there  being  no  protector,  shiQi 
by  deed,  dispose  of  such  lands  for  the  benefit  of  creditors  in  fee  simple,  saving  certn 
rights,  as  in  s.  19>  8.  57.    In  case  there  be  a  protector,  the  commissioner  is  to  staadk 
the  place  of  the  tenant  in  tail,  so  far  as  regards  the  consent  of  such  protector,  a.  9^ 
Every  deed  by  which  such  commissioner  shall  convey  must  be  enrolled  witiiiA  WL 
months ;  and  if  the  lands  be  copyhold,  it  must  be  entered  on  the  court  rolls  of  4i| 
manor,  s.  59.    If  by  the  disposition  of  the  commissioner  only  a  base  fee  shall  k 
created  for  want  of  the  consent  of  the  protector,  on  there  ceasing  to  be  a  protMlii;| 
such  base  fee  becomes  enlarged  into  a  fee  simple,  saving  certain  rights,  as  in  s.  19»  i.0O>, 
A  base  fee  disposed  of  under  the  former  bankrupt  acts,  and  during  its  contimunMl 
there  ceasing  to  be  a  protector,  is  to  become  enlarged  into  a  fee  simple,  saving 
rights,  asins.l9,  S.61.    A  voidable  estate  created  in  favour  of  a  purchaser  by  an 
tenant  in  tail,  or  by  a  tenant  in  tail  entitled  to  a  base  fee,  becoming  bankrupt,  ii 
firmed  by  the  disposition  of  the  commissioner,  if  no  protector,  or  being  sudi  witkU| 
consent,  or  on  there  ceasing  to  be  a  protector,  but  not  against  a  purchaser,  vidifli| 
notice,  s.  62.    The  acts  of  a  bankrupt  tenant  in  tail  are  void  against  any  dispoote 
under  the  act  by  the  commissioner  (s.  63),  but  subject  to  the  powers  given  to  the  bsdn 
rupt  commissioner  and  to  the  estate  in  the  assignees,  and  the  rights  of  penoMl 
claiming  imder  them,  a  bankrupt  tenant  in  tail  is  to  retain  his  powers  of  dispoate 
under  the  act  as  if  he  had  not  become  bankrupt,  s.  64.    The  disposition  by  the  comB% 
sioner  of  the  lands  of  a  bankrupt  tenant  in  tail,  if  the  bankrupt  be  dead,  has,  is  df 
cases  therein  mentioned,  the  same  oj^ration  as  if  he  were  alive,  s.  65.  Every  dispootifl^ 
by  the  commissioners  of  copyhold  lands,  where  the  estate  is  not  equitable,  has  the  sail 
operation  as  a  surrender ;  and  the  purchaser  may  claim  to  be  admitted  on  paying  the  fiiiMb 
&c.,  s.  66.     The  assignees  of  a  bankrupt  can  recover  rents  of  lands,  of  wbidi  fk^ 
commissioner  has  power  to  make  disposition  and  enforce  covenants,  as  if  entitlsd  tK(\ 
the  reversion.    This  clause  applies  to  all  copyhold  lands ;  but  as  to  other  lands  orijf 
to  such  as  the  commissioner  may  dispose  of  after  the  bankrupt's  death,  s.  9^  i 
The  previous  clauses,  with  certain  variations,  apply  to  lands  of  any  tenure  to  bsfoK* 
where  the  purchase  money  is  subject  to  be  invested  in  the  purchase  of  lands  to  bs  a^ 
tailed,  and  where  money  is  subject  to  be  invested  in  the  same  manner,  s.  1U  \ 
A  married  woman,  with  her  husband's  concurrence,  may  dispose  of  lands  and  moM)^ 
subject  to  be  invested  in  the  purchase  of  lands,  and  of  any  estate  therein,  and  mf 
release  and  extinguish  powers  as  a  feme  sole ;  but  these  powers  do  not  extend  to  eopf* 
holds  in  any  case  in  which  before  the  act  the  objects  to  be  effected  by  this  clause  oevUl 
have  been  effected  by  surrender,  and  the  powers  are  not  to  interfere  with  any  ote 
powers,  limited  or  reserved  to  her,  independently  of  the  act,  ss.  77$  78.    Eveiy  deli 
by  a  married  woman,  not  executed  by  her  as  protector,  must   be   acknoiHe^gri 
by  her  before  a  judge  or  master  in  chancery,  or  two  perpetual  or  special  oommb* 
sioners  appointed  under  the  act,  who,  before  receiving  such  acknowledgment,  ars  l» 
examine  her  apart  from  her  husband,  and  she  is  also  to  be  separately  examined  on  te 
surrender  of  an  estate  of  copyholds,  as  if  such  estate  were  legal.   The  court  of  conmiou 
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ferfeitures  for  treason  was  abolished  by  26  Hen.  8,  c.  13,  I-eaies  by 

J  32  Hen.  8,  c.  28,  certain  leases  made  by  tenants  in 

iiich  do  not  tend  to  the  prejudice  of  the  issue,  were 

d  to  be  good  in  law,  and  to  bind  the  issue  in  taiL     But 

sceived  a  more  violent  blow  in  the  same  session  of  par- 

t  by  the  construction  put  upon  the  statute  of  fines  by 

t  32  Hen.  8,  c.  36,  which  declared  a  fine  duly  levied  by  ^24"' ''' 

in  tail  to  be  a  complete  bar  to  him  and  his  heirs,  and 

er  persc»i8  claiming  under  such  entail     All  estates  tail 

I  by  the  crown,  and  of  which  the  crown  has  the  rever- 

re  however  excepted  out  of  this  statute.     And  by  34  &  Co.  Litt.  37i. 

D.  8,  c.  20,  no  feigned  recovery  had  against  tenants  in 

here  the  estate  was  created  by  the  crown,  and   the 

der  Qit  reversion  continues  still  in  the  crown  is  of  any 

/*).     By  a  statute  of  the  succeeding  year,  all  estates  tail  33  Hen.  8, 

idered  liable  to  be  charged  for  payment  of  debts  due  to  ^'  ^^'  *-  '^^- 

ig  by  record  or  special  contract;  as  since,  by  the  bank- 

iW8^  they  are  also  subjected  to  be  sold  for  the  debts  con-  21  Jac.  1, 

I  by  a  bankrupt  (y).     And  by  the  construction  put  on  ^'  ^^• 

itate  43  Eiiz.  c  4,  an  appointment  by  tenant  in  tail  of  ^  Vera.  453. 

dds  entailed  to  a  charitable  use  is  good  without  fine  or      ^*  r^c.    • 

my- 
ites tail,  being  thus  unfettered,  are  now  reduced  again  to 

;  the  same  state,  even  before  issue  bom,  as  conditional 

ere  in  at  the  common  law  after  the  condition  was  per- 

i  by  the  birth  of  issue  (A). 

rhen  a  husband  is  lunatic,  may  dispense  with  his  concurrence,  except  where  the 
laocdlor  is  the  protector,  ss.  79>  80,  90,  91*  If  from  being  abroad  a  married 
it  prevented  from  making  the  acknowledgment,  special  commissioners  are  to 
ointed,  s.  83.  The  persons  taking  the  acknowledgment  of  a  married  woman  are 
a  memorandum  and  certificate  thereof  to  the  effect  mentioned  in  the  act,  s.  84. 
rtificate,  with  an  affidavit  verifying  it,  must  be  lodged  with  an  officer  of  the  court 
mon  pleas,  and  filed  of  record,  s.  85,  and  the  deed  by  relation  is  to  take  effect 
le  ackiiowledgment,  s.  86. 

See  3  &  4  Wm.  4,  c.  74,  s.  18,  ante,  note  (e),  to  this  chapter. 
See  noiw  3  &  4  Wm.  4,  c.  74,  ss.  55  to  67,  ante,  note  (e)  p.  139. 
iee  now  the  statute  abstracted  ante,  in  note  {e)  to  this  chapter,  whereby  (s.  15) 
•  given  to  tenants  in  tail  to  dispose  of  entailed  lands,  either  in  fee  simple  or  for 
I  estate,  saving  the  rights  of  persons  prior  to  the  estate  tail,  and  the  rights  of  all 
ersons,  except  those  against  whom  such  disposition  is  authorized  to  be  made. 
nik  in  SMley's  ease  is  as  much  applicable  to  estates  tail  as  to  estates  in  fee 
Bmrtem^M  Compendium,  221 ;  Co,  LUt.  22  b, ;  Feame,  C.  E,  28.    Tenant  in  tail  was 
iDowed  to  make  leases  for  any  term  of  years,  which,  during  his  own  life,  would 
\  and  indefeasible ;  and  after  his  death,  if  the  estate  tail  continued,  would  still 
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OF  FREEHOLDS  NOT  OF   INHERITAlfCEr 

Of  such  estates  of  freehold  as  are  not  of  inheritanoe,  bol 
life  oiAjy  some  are  conventional^  or  expressly  created  by  tin 
of  the  parties ;  others  merely  legale  or  created  by  oonstxoE 
and  operation  of  law. 

Estates  for  life  may  be  expressly  created  by  deed  or  gi 
as  where  a  lease  is  made  of  lands  or  tenements  to  a  man  to ! 
for  the  term  of  his  own  life,  or  for  that  of  any  other  penm 
for  more  lives  than  one,  in  any  of  which  cases  he  is  it 
tenant  for  life ;  but  when  he  holds  the  estate  for  the  lij 
another,  he  is  called  tenant  pwr  autre  vie*  Estates  for  lift 
be  also  created  by  a  general  grant  without  defining  or  Hmi 
any  specific  estate ;  as  if  one  grants  to  A.  B.  the  manor  of  I 
without  the  word  ^*  heirs,"  or  words  of  inheritance  in  thegi 
this,  though  for  want  of  such  words,  it  cannot  be  a  fte 
shall  be  as  large  an  estate  as  the  words  of  the  donadon 
bear,  and  shall,  therefore,  be  construed  to  be  an  estate  fia 
life  of  the  granteey  the  rule  of  law  being  that  all  grants  ai 
be  taken  most  strongly  against  the  grantor,  unless  in  die 
of  the  king.  But  there  are  some  estates  for  life  whidi 
determine  upon  fiiture  contingencies  before  the  life  for  iv 
they  are  created  expires.  As  if  an  estate  be  granted 
woman  during  her  widowhood,  or  to  a  man  until  he  be 
moted  to  a  benefice;  these  are  reckoned  estates  for 
because  they  may  possibly  last  for  life ;  yet  whenever  the 
tingency  happens,  as  when  the  widow  marries,  or  the  gn 
obtains  a  benefice,  the  estates  are  determined.  And  i 
estate  be  granted  to  a  man  for  his  life,  generally,  it  may 


subsist,  unless  defeated  by  the  entry  of  the  heir»  who,  if,  instead  of  entering  aoc 
rent  from  the  lessee,  placed  himself  in  the  situation  of  the  lessor;  Id,  Co,  Litt. 
46  b;  and  see  now  3  &  4  Wm.  4,  c,  74,  s.  21,  ante,  note  (e),  to  this  chapter,  ' 
declares  such  interests,  as  well  as  dispositions  by  way  of  mortgage,  valid,  pro  i 
but  it  must  be  borne  in  mind,  that  by  s.  41  of  the  act  every  assurance  by  tenaot  i 
except  a  lease  not  exceeding  twenty-one  pears,  at  rack  rent,  must  be  enrolled  in  chi 
within  six  months  after  the  execution,  unless  it  be  a  bargain  and  sale,  when  it  m 
enrolled  within  aiz  months  after  date,  as  requhred  by  27  Hen.  S,  c.  16. 
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nine  by  his  civil  death :  as  if  he  enters  a  monastery,  whereby 

lead  in  law :  for  which  reason,  in  conveyances,  the  grant  2  Rep.  48. 

dly  made,  '<  for  the  term  of  a  man's  natural  life,"  which 

ly  determine  by  his  natural  death. 

incidents  to  an  estate  forlifeareprincipally  the  following:  Theincidentf 

tenant  for  life,  unless  restrained  by  covenant  or  agree-  \^^  ******  ^ 

may  of  common  right  take  upon  the  land  demised  to  him 

Me  estovers  or  botes*    But  he  is  not  to  cut  down  timber  CJo.  Litt.  4L 

ther  waste  upon  the  premises.     He  or  his  representatives 

lOt  be  prejudiced  by  any  sudden  determination  of  his 

because  such  a  determination  is  contingent  and  uncer- 

f  he  -sows  the  lands  and  dies  before  harvest,  his  executors  Ibid.  55. 

ave  the  emblements  or  profits  of  the  crop.     So  if  a  man 

int  fi>r  the  life  of  another,  and  cestui  que  vicy  or  he  on 

life  the  land  is  held  dies  after  the  com  is  sown,  the 

pur  autre  vie  shall  have  the  emblements.     But  if  an 

i)e  determined  by  the  tenant's  own  act  (as  by  forfeiture 

fte,  or  marryii^  during  widowhood)  they  shall  not  be 

i  to  emblements.     The  doctrine  of  emblements  extends  Co.  Litt  55. 

ly  to  com  sown,  but  to  roots  planted,  or  other  annual 

il[nofit;  but  it  is  otherwise  of  £ruit  trees,  grass,  and  the 

hich  are  not  planted  annually  at  the  expense  and  labour  Co.  Litt.  55, 

tenant,  but  are  either  a  permanent  or  natural  profit  of  ^'  ^^   . 

th.     The  Stat  28  Hen.  8,  c.  11,  extends  the  advantages  728. 

)lements  to  the  parochial  clergy.     The  law  of  estovers  As  to  the 

iblements,  with  regard  to  the  tenant  for  life,  is  also  law  ^  lei»e«?^*^ 

gard  to  his  under-tenant,  who  represents  him,  and  stands  tenants  for  life. 

place :  indeed  the  indulgences  are  greater ;  for  in  those  Co.  Litt.  55. 

where  tenant  for  life  shall  not  have  the  emblements, 

e  the  estate  determines  by  his  own  act,  the  exception 

lot  reach  his  lessee,  who  is  h  third  person.     As  if  a 

1,  who  holds  during  widowhood,  marries ;  this  her  act 

>t  deprive  the  tenant  of  his  emblements,  who  is  astranger, 

>uld  not  prevent  her.     By  11  Gea  2,  c.  19,  s.  15,  the  Cro.  Elix.46l. 

ors  or  administrators  of  tenant  for  life  shall  recover  of  727 

Bee  a  rateable  proportion  of  rent  fix>m  the  last  day  of 

nt  to  the  death  of  the  lessor  (a). 


no  disposition  by  will  shall  be  made  of  any  estate  pur  autre  me  of  a  fireebold 
It  it  chargeable  in  the  hands  of  the  heir,  if  devolving  upon  him  by  special  occu- 
lt attett  by  descent ;  and  if  there  be  no  special  occupant,  estates  pmr  mitre  vie, 

freehold  or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal  or  incor- 
go  to  the  executor  or  administrator  of  the  grantee  thereof,  and  in  either  ease 
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Of  tenancy  in 
tail,  after  po8- 
fibility  of  ime 
extinct. 


Litt  s.  34. 
Co.  Litt.  1. 28. 


Co.  Litt.  27. 
Co.  Litt.  28. 


Tenant  by  the 
curtesy. 


Littt.  35,  52. 


Co.  Litt  30. 


Co.  Litt.  29. 


Co.  Litt.  30. 
Plowd.263. 


Hie  next  estate  for  life  is  o£  the  legal  kind,  as 
guished  £rom  conventional ;  viz.  that  of  tenant  mi  tail 
ponibility  of  issue  extinct    This  happens  ^diere  one  is 
in  special  tail,  and  a  person  £rom  whose  body  the  issue 
spring,  dies  without  issue,  or  having  left  issue,  it 
extinct:    in  these  cases  the  surviving  tenant  in  qpeciil 
becomes  tenant  in  tail  after  possibility  of  issue  extinct 
possibility  of  issue  is  always  supposed  to  exist  in  law, 
extinguished  by  the  death  of  die  parties,  even  though 
donees  be  each  of  them  an  hundred  years  old.   This  estate  wi 
an  amphibious  nature,  partaking  partly  of  an  estate  tail, 
partly  of  an  estate  for  life.    The  tenant  is  in  truth  only 
for  l^e,  but  with  many  of  the  privileges  of  a  tenant  in  tail; 
not  to  be  punishable  for  waste,  &c ;  or  he  is  tenant  in 
with  many  of  the  restrictions  of  a  tenant  for  life ;  as  to 
his  estate  if  he  aliens  it  in  fee  simple. 

Tenant  by  the  curtesy  of  England,  is  where  a  man 
woman  seised  of  an  estate  of  inheritance ;  that  is,  of 
and  tenements  in  fee  simple  or  fee  tail ;  and  has  by  her  ii 
bom  alive,  which  was  capable  of  inheriting  her  estate.  • 
this  case  he  shall,  on  the  death  of  his  wife,  hold  the  lands 
his  life  as  tenant  by  the  curtesy  of  England.    There  are  fttf^ 
requisites  necessary  to  make  a  tenancy  by  the  curtesy; 
riage,  seisin  of  the  wife,  issue,  and  death  of  the  wife, 
marriage  must  be  canonical  and  legal    Hie  seisin  of  the 
must  be  an  actual  seisin,  or  possession  of  the  lands ;  not  a 
right  to  possess,  which  is  a  seisin  in  law,  but  an  actual 
session,  which  is  a  seisin  in  deed;  and  therefore  a  man 
not  be  tenant  by  the  curtesy  of  a  remainder  or  reveruon* 
of  some  incorporeal  hereditaments,  as  an  advowson,  where  di 
church  has  not  become  void  in  the  lifetime  of  the  wifi^  1m 
may  be  tenant  by  the  curtesy,  because  it  is  not  possiUe  H 
have  actual  seisin  of  it,  and  intpotentia  excusat  legem.    K  dn 
wife  be  an  idiot,  the  husband  shall  not  be  tenant  hj  Al 
curtesy  of  her  lands;  for  the  king  by  prerogative  is  entitled  t» 
them  the  instant  she  has  any  title.     The  issue  must  be  bom 
alive,  and  during  the  life  of  the  mother,  and  must  be  such  H 
is  capable  of  inheriting  the  mother's  estate ;  but  in  gaveUdnd 
lands  a  husband  may  be  tenant  by  the  curtesy,  without  having 


sucli  estates  are  assets  in  the  hands  of  the  executor  or  administrator,  applicable  in  tlM 
same  manner  as  the  personal  estate  of  the  testator  or  ntestate ;  7  Wm.'  4  and  1  Vki 
c.  26,  s.  6. 


OP  PREEHOLDB  NOT  OF  INHERITANCE.  145 

mt.    The  time  when  the  issue  was  bom  is  not  material,  if  it 

Here  dming  the  coverture.     The  husband  by  the  birth  of  the 

child  becomes  tenant  by  the  curtesy  initiate,  and  may  do  Co.  Lin.  30« 

BiiDy  acts  to  charge  the  lands,  but  his  estate  is  not  consum" 

mie  till  the  death  of  the  wife,  which  is  the  fourth  requisite  to 

Bake  a  complete  tenant  by  the  curtesy  (6).  ^*<*- 

Toiant  in  dower  id  where  the  husband  ^of  a  woman  is  seised  Tenant  i» 
cf  an  estate  of  inheritance,  and  dies ;  in  this  case  the  wife  ^^^^' 
ikail  have  the  third  part  of  all  the  lands  and  tenements, 
whereof  he  was  seised  at  any  time  during  the  coverture,  to 
Ud  to  herself  for  the  term  of  her  natural  life  (c).     She  must  Utt.  s.  36. 
be  the  actual  wife  of  the  party  at  the  time  of  his  decease.    A 
diforce  a  mensa  et  thoro  only,  does  not  destroy  dower,  but  co.  Litt  32. 
adiToice  a  vinculo  matrimonii  does.    By  the  stat  West  2,  if  a  Bnct.  1, 2. 
voman  voluntarily  leaves  her  husband,  and    lives  with    an  ^'  ^' ••  ^• 
adulterer,  she  shall  lose  her  dower,  unless  her  husband  be  re-  e.  34.   *  ' 
CQUciled  to  her.     An  idiot  being  incapable  of  contracting 
iiiBtrimony({2),  the  antient  doctrine,  that  his  wife  might  be 
endowed,  cannot  now  take  place.     The  widows  of  persons 
attainted  of  treason  are  barred  of  dower  (except  in  the  case  ^  ^  ^  ^^  ^ 
ft  certain  modem  treasons  relating  to  the  coin).     An  alien  c.  ii. 

(k)  An  estate  by  the  curtesy  in  respect  of  any  prior  estate  created  by  the  same  settle- 
wa^  it  to  be  deemed  a  prior  estate  within  the  meaning  of  3  &  4  Wm.  4,  c.  74,  s.  22» 
ffHcribing  the  rule  for  the  appointment  of  a  protector  of.  the  settlement. 

(e)  By  3  i^  4  Wm.  4,  c.  105,  widows  are  now  entitled  to  dower  out  of  equitable  as 

vin  tt  legal  estates  of  their  husbands,  and  seisin  is  not  necessary  in  order  to  give  title 

t» dower;  but  no  widow  is  entitled  to  dower  out  of  lands  disposed  of  by  her  husband; 

ud  aU  partial  estates,  charges,  and  specialty  debts,  incumbrances,  contracts,  and  en- 

Pfeaents  affecting  the  husband's  lands,  have  priority  to  his  widow's  claim  of  dower. 

htrntr  may  be  barred  by  the  husband's  declaration  in  the  deed,  by  which  such  land  was 

oaiejed  to  him,  or  by  any  other  deed  executed  by  him,  or  by  a  declaration  in  his  will ; 

aid  dower  is  now  subject  to  any  restrictions  or  directions  declared  by  the  will  of  the 

Mwsd.    Devise  of  real  estate  to  the  widow  is  a  bar  to  her  dower^  but  bequest  of  per- 

■mI  estate  to  her  is  not  a  bar  thereto.    The  husband's  agreement  not  to  bar  dower 

n^  be  enforced,  and  nothing  in  the  act  is  to  interfere  with  the  priority  of  legacies  in 

kr  of  dower  over  other  legacies ;  but  the  act  does  not  extend  to  the  dower  of  any  widow 

anried  before  1st  January,  1834,  and  does  not  give  to  any  will,  deed,  contract,  en« 

pgnomit,  est  charge,  executed,  entered  into,  or  created,  before  Ist  January,  1834,  the 

of  defeating  or  prejudicing  any  right  to  dower.  *'  The  operation  of  the  act  is  so  far 

by  the  concluding  section,  as  to  leave  unaffected  the  dower  of  every  widow 

before  let  January,  1834.    Women  married  before  that  day  are  remitted  for  all 

poiposes  connected  with  dower  to  the  old  law ;"  Hayes*  Convey.  268.     "  In  purchasing  an 

islatB  free  from  dower  by  force  of  the  act,  it  should  be  ascertained  that  the  seller  has 

Mil  bound  himself  byiigreement  not  to  bar  his  wife's  dower." — Sugd,  Vend,  lOth  ed.  v»  2» 

(d)  Bj  1$  Geo.  2,  c.  30,  the  marriage  of  a  wm  compos  is  void. 
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cannot  be  endowed  unless  she  be  queen  consort ;  fin*  no  alien 
Co.  Litt.  31.     is  capable  of  holding  lands.     The  wife  is  entitled  to  be  en- 
dowed of  all  lands  and  tenements,  corporeal  and  incorporeal, 
of  which  her  husband  was  seised  in  fee  simple  or  fee  tail,  at 
any  time  during  the  coverture,  and  of  which  any  iflsoe  wUch 
Litt.  S.36, 53.    she  might  have  had,  might  by  possibility  have  been  heir;  and 
this  is  the  principle  upon  which  all  endowments  are  made. 
A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a  seian  in 
deed,  to  render  the  wife  dowable  {e) ;  for  it  is  not  in  her 
power  to  bring  the  husband's  title  to  an  actual  seimn,  as  it  ia 
in  the  husband's  power  to  do  with  regard  to  the  wife^s  landa: 
which  is  one  reason  why  he  is  not  tenant  by  the  curtesy,  brt 
of  such  lands  whereof  the  wife,  or  he  in  her  right,  was  actually 
Cro.  Jar.  615.  seised  in  deed.     The  seisin  of  the  husband  for  a  tnmaloiy 
Co.  £tt.  31.     instant  only,  the  grant  and  render  being  one  continued  act, 
will  not  entitle  the  wife  to  dower ;  but  if  the  land  abide  in 
him  for  the  interval  of  but  a  moment,  die  becomes  entitled(/)^ 
Copyhold  estates  are  not  liable  to  dower,  unless  by  custom  of 
4  Rep.  22.        the  manor,  when  it  is  called  the  widow's  free  bench. 
Of  the  manner        ^^^  widow  shall  remain  in  her  husband's  house  fer  fivtj 
of  endowment.   Jays  after  his  death,  during  which  time  her  dower  shallte 
M.  C.  c.  7.       assigned.    These  forty  days  are  called  the  woman's  quaramti^ 
If  the  heir  or  his  guardian  do  not  assign  her  dower  within  the 
Co.Litt.34,35.  term  of  quarantine,  she  has  her  remedy  at  law,  and  the 
sheriff  is  appointed  to  assign  it ;  or  if  the  heir  (being  under 
age)  or  his  guardian  assign  too  much,  it  may  be  remedied  bj 
F.  N.  B.H8.    writ  of  admeasurement  of  dower.      If  the  thing    of  whiA 
Fmch,  L.  314.  gj^g  [g  endowed  be  divisible,  her  dower  must  be  set  out  by 
metes  and  boimds ;   but  if  it  be  indivisible,  she  must  be  en- 
Co.  Litt  32.     dowed  specially ;  as  of  the  third  presentation  to  a  church,  and 

the  like. 

The  mode  of         -^  widow  may  be  barred  of  her  dower,  not  only  by  dnpe- 

barring  dower,   ment,  divorce,  being  an  alien,  the  treason  of  her  husbmd,  htft 

also  by  detaining  the  title-deeds  of  the  estate  from  the  heff 

until  she  restores  them ;  and  by  the  statute  of  Gloucester,  if  a 

Co.  Litt.  39.     dowager  aliens  the  land  assigned  her  for  dower,  she  forfeits  it 

^'   '^*  '   ipso  facto,  and  the  heir  may  recover  it  by  action.     Another 


\ 


(e)  But  see  now  3  &  4  Wm.  4,  c.  105,  ante,  note  (c), 

(/)  By  the  custom  of  gavelkind  the  widow  is  entitled  to  a  moiety  during  her 
widowhood ;  Co.  Litt.  33  6.  By  3  &  4  Wm.  4,  c.  105,  s.  13,  no  widow  is  now  entitled 
io  dower  ad  ostium  ecclesUe,  or  dower  ex  astensu  patris.  The  only  species  of  dower 
now  subsisting,  are  dower  by  the  common  law  and  by  particular  custom. 
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Method  of  barring   dower  is  by  jointures^  as  regulated  by 
fl  Hen.  8,  c.  10,  called  the  statute  of  uses. 

A  jointure  is  a  competent  livelihood  of  freehold  for  the  wife  Of  the  nature 
flf  lands  and  tenements;  to  take  effect  in  profit  or  possession  x  ^^36. 
fmently  after  the  death  of  the  husband,  for  the  life  of  the 
irife  at  least  Upon  making  such  an  estate  in  jointure  to  the 
infe  befisare  marriage,  the  statute  of  uses  provides  that 
|ke  shall  be  precluded  firom  her  dower ;  but  these  requisites  4  Rep.  i,  2, 
■OBt  be  observed;  the  jointure  must  take  effect  immediately 
Athe  death  of  the  huslMmd;  it  must  be  for  her  own  life  at 
hat,  and  not  pur  autre  vie,  or  for  any  term  of  years,  or  other 
attller  estate ;  it  must  be  made  to  herself  and  no  other  in 
tiBt  (or  her;  it  must  be  made,  and  so  in  the  difed  expressed, 
tobe  in  satisfitctjon  of  her  whole  dower,  and  not  of  any  parti-* 
alar  part  of  it.  If  the  jointure  be  made  to  her  after  mar- 
li^  she  may,  after  her  husband's  death,  either  accept  or 
tAat  it,  and  resort  to  her  dower  at  common  law;  for  she  was 
lot  capable  of  consenting  to  it  during  coverture ;  and  if  by 
aoy  fraud  or  accident  a  jointure  made  before  marriage  proves 
Id  be  on  a  bad  title,  and  the  jointress  is  evicted  or  turned  out 
rf  poaseflsion,  she  shall  then  (by  the  provisions  of  the  same 
Habite)  have  her  dower  jpro  tanto  at  the  common  law(^). 


(f)  Tliese  settlements  previous  to  marriage  seem  to  have  been  in  use  among  the 
aaoeat  Germans,  and  their  kindred  nation  the  Gauls.  Of  the  former  Tacitus  gives  us 
te  aeeoont  *  *'  Dotem  non  uxor  marito,  sed  uxori  maritus  affert ;  intersunt  parentes  et 
Inpinqniy  et  munera  probant."  {de  Mor.  Germ,  c.  18.)  And  Caesar  (de  beUo  OaUieo. 
i  1^  e.  IS,)  has  given  us  the  terms  of  a  marriage  settlement  among  the  Gauls,  as  nicely 
cikiikted  as  any  modem  jointure.  ''  Viri,  quantas  pecunias  ab  uxoribus  dotis  nomine 
accfperont.  tantas  ex  suis  bonis,  estimatione  facta,  cum  dotibus  commimicant.  Hujus 
aaauB  pecnnise  conjunctim  ratio  habetur,  fnictusque  servantur.  Uter  eomm  vita 
i^mfit,  ad  eum  pars  utriusque  cum  fructibus  superiorum  temporum  pervenit."  The 
<laphin's  commentator  on  Csesar  supposes  that  this  Gaulish  custom  was  the  ground  of 
Urn  new  regulations  made  by  Justinian,  (Nov.  97)  with  regard  to  the  provision  for  widows 
iMBg  the  Romans ;  but  surely  there  is  as  much  reason  to  suppose  that  it  gave  the  hint 
hi  ma  statutable  jointures*  Oriff.  n.  to  Bl.  Com,  v,  2,  p.  138. 
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Ibid. 
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OF  ESTATES  LESS  THAN  FREEHOLD. 

Of  estates  less  than  freehold  there  are  three  sorts :  estates  ftr 
years,  estates  at  will,  and  estates  by  sufierance. 

An  estate  for  years  is  a  contract  for  the  possession  of  laflds 
or  tenements  for  some  determinate  period,  as  where  a  mankts 
lands  to  another  for  the  term  of  a  certain  number  of  yeant,  and 
the  lessee  enters  thereon.  If  the  lease  be  but  for  half  a  year, 
or  a  quarter,  or  any  less  time,  this  lessee  is  yet  a  tenant  fa 
years  ;  a  year  being  the  shortest  time  which  the  law  in  to 
case  takes  notice  o£  A  month  in  law  is  a  lunar  month,  or 
twenty-eight  days,  unless  otherwise  expressed ;  therefijie  a 
lease  for  "twelve  months"  is  only  for  forty-eight  weeks;  but  fa 
**  a  twelvemonth,"  is  good  for  the  whole  year.  In  the  qpace 
of  a  day  all  the  twenty-four  hours  are  reckoned,  the  law  re- 
jecting all  fractions  of  a  day. 

Every  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years;  and 
therefore  diis  estate  is  called  a  term,  terminus,  because  ill 
duration  and  continuance  is  limited  and  determined.  Eveiy 
such  estate  must  have  a  certain  be^ning  and  certain  end; 
hutyid  cerium  est  quodcertum  reddi  potest:  therefore,  if  A.  make 
a  lease  to  B.  for  so  many  years  as  C.  shall  name,  it  is  good;  fa 
it  may  be  reduced  to  a  certainty.  If  no  commencement  is 
named,  the  term  begins  from  the  making  of  the  lease.  A 
lease  for  so  many  years  as  L  S.  shall  live,  or  shall  continne 
parson  of  Dale,  is  bad  for  uncertainty ;  but  for  twenty  yean^  if 
L  S.  shall  so  long  live,  or  shall  so  long  continue  parson,  is  good: 
for  there  is  a  certain  period  fixed,  beyond  which  it  cannot  last 

An  estate  for  life,  even  pur  autre  vie,  is  a  freehold ;  but  a 
lease  for  a  thousand  years  is  only  a  chattel,  and  reckoned  pait 
of  the  personal  estate.     Hence  a  lease  for  years  may  oomr 
mence  infuturoy  but  a  lease  for  life  cannot;  for  no  estate  of 
freehold  can  conunence  in  futuro ;  because  livery  of  seiauiy 
which  is  indispensable  thereto,  cannot  be  given  now,  if  tbe 
estate  is  to  commence  hereafler ;  and  livery  of  seisin  is  i\ot 
necessary  to  a  lease  for  years,  which  does  not  vest  any  estate 
in  the  lessee  ;  but  only  gives  him  a  right  of  entry  in  the  tene- 
ment, which  right  is  called  his  interest  in  the  term,  or  interesse 
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vmni;  but  when  he  has  entered,  the  estate  is  then,  and  not 
ifore,  vested  in  him,  and  he  is  possessed^  not  of  the  land,  but 
'  the  term  of  years ;  the  possession  or  seisin  of  the  land  re-  Co.  Litt  46. 
aining  still  in  him  who  has  the  freehold.  Thus,  the  word 
Ai  does  not  merely  signify  the  time  specified  in  the  lease. 
It  the  estate  also  and  interest  that  passes  by  the  lease ;  and 
erefore  the  term  may  expire  during  the  continuance  of  the 
u;  as  by  surrender,  forfeiture,  and  the  like.  If  I  grant  a 
186  to  A.  for  the  term  of  three  years,  and  after  the  expiration 
the  said  termy  to  B.  for  six  years,  and  A.  surrenders  or  for- 
ts his  lease  at  the  end  of  one  jeaiy  B.'s  interest  shall  imme- 
itely  take  effect ;  but  if  the  remainder  had  been  to  B.  fix)m 
d  after  the  expiration  of  the  said  three  years^  or  icom  and 
ter  the  expiration  of  the  said  time,  in  this  case  B.'s  interest 
U  not  commence  till  the  time  is  fully  elapsed,  whatever  may 
ioome  of  A.'s  term.  n>id.  45. 

Tenant  for  years  has,  as  incident  to  his  estate,  unless  by  Tenant  for 
edal  aflreement,  the  same  estovers  that  tenant  for  life  is  y©a"  entitled 
itided  to.     But  there  is  this  difference  between  him  and  as  tenant  for 
nant  for  life  as  to  emblements :   that  if  tenant  for  years  ^^-  j^.^  ^^ 
lUs  fix>m  Midsummer  for  ten  years,  and  in  the  last  year  he  But  with  this 
rw8  a  crop  of  com,  and  it  is  not  ripe  and  cut  before  Midsum-  ^"«^®""*- 
ler,  the  end  of  his  term,  the  landlord  shall  have  it ;  for  it 
w  his  own  folly  to  sow  what  he  never  could  reap  the  profits 
f;  bat  if  the  lease  for  years  depends  upon  an  uncertainty :  as 
'  die  term  be  determinable  on  a  life  or  lives,  or  a  husband  be 
dsed  in  right  of  his  wife,  his  executors  become  entitled  to 
jc  emblements.  ^-  ^*"-  ^• 

An  estate  at  wiU  is  where  lands  and  tenements  are  let  by  Estates  at  will. 
De  man  to  another  to  hold  at  the  will  of  the  lessor;  and  the 
oaot  by  force  of  this  lease  obtains  possession.     Such  tenant  Litt  68. 
B  no  certain  indefeasible  estate,  nothing  that  can  be  assigned 
r  him  to  another ;  because  either  the  landlord  or  tenant  may 
termine  his  will,  and  quit  his  connexions  with  the  other  at  Litt.  i.  68. 
lown  pleasure ;  yet  if  the  tenant  sows  his  land,  and  the  land- 
d  before  the  com  is  ripe  or  reaped  puts  him  out,  the  tenant  Co.  Litt.  55^ 
entitled  to  the  emblements,  and  firee  ingress,  egress,  and 
(leflB  to  cut  and  carry  away  the  profits,  and  this  for  the  same 
8on  upon  which  all  the  eases  of  emblements  turn,  viz.y  the 
nt  of  uncertainty ;  since  the  tenant  could  not  possibly  know  ibid, 
en  his  landlord  would  determine  his  will,  and  therefore 
Id  make  no  provision  9gwist  it ;  and  having  sown  the  land, 
di  is  for  the  good  of  the  public,  upon  a  reasonable  pre^ 
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sumption  of  taking  the  profits,  the  law  will  not  suffer  him  to  be 
Co.  Litt  56.  a  loser  by  it  (a).  But  where  the  tenant  determines  the  wiD, 
^*^  ^'  the  landlord  becomes  entitled  to  them.    Besides  the  expm 

What  deter-  determination  of  the  lessor's  will,  by  declaring  that  the  leasee 
mines  the  will  gj^^jj  j^^jj  ^^  longer;  which  must  be  either  made  upw  the 

1  Vent.  248  1*"^^  ^^  noticc  must  be  given  to  the  lessee,  the  exertion  of  any 
Co.  litt  66!  act  of  ownership  by  the  lessor,  as  entering  upon  the  premiia^ 
Ibid.  67.  ^^^  cutting  timber,  taking  a  distress  for  rent,  and  impcundmg 

it  thereon,  or  making  a  feofiment  or  lease  for  years  of  the  land, 
1  Ron. Afar.  to  commence  immediately;  and  any  act  of  desertion  by  Ae 
2?*    flft         lessee,  as  assigning  his  estate  to  another,  or  committing  wastes 

which  is  an  act  inconsistent  with  such  a  tenure ;  or  whidi  is 
6  Rep.  116.  ifutar  omnium^  the  death  or  outlawry  of  either  lessor  or  leane 
Co.Lttt.67,62.  puts  an  end  to  the  estate  at  wilL  If  rent  be  payable  quartoly 
Sdk.  414.  or  half-yearly,  and  the  lessee  determines  the  will,  the  rent  miat 
1  Sid.  339.       y^  p^j^j  ^  ^^  ^^^  ^f  ^^  current  quarter  or  half  year.    Upon 

this  principle  courts  of  law  lean  as  much  as  possible  against 
construing  demises  ^ere  no  certain  rent  is  mentioned  to  be 
tenancies  at  will ;  but  rather  tenancies  £rom  year  to  year;  aad 
where  an  annual  rent  is  reserved,  neither  party  is  suffered  to 
determine  the  tenancy,  even  at  the  end  of  the  year,  without  half 
or  copyhold  a  year's  notice  to  the  other.  A  copyhold  estate  is  one  spedea  of 
^'^^^^  estates  at  will,  but  in  which  the  will  is  qualified,  restrained,  and 

limited  by  the  custom  of  the  manor.  A  copyholder  may  be 
tenant  in  fee  simple,  in  fee  tail,  for  life,  by  the  curtesy,  in 
dower,  for  years,  at  sufierance,  or  on  condition :  subject  to 
be  deprived  of  these  estates,  upon  the  concurrence  of  circum- 
stances which  the  will  of  the  lord  promulged  by  immemorial 
custom  has  declared  to  be  a  forfeiture ;  as  the  want  of  iflsoe 


(a)  If  a  man  seised  of  lands  in  fee  has  issue  a  daughter,  and  dies,  his  wife  being  aidaitr 
with  a  son,  the  daughter  sows  the  land,  the  son  is  bom ;  yet  the  daughter  is  entitled  to 
the  crop  because  her  estate  was  lawful,  and  defeated  by  the  act  of  €rod ;  Co.  lAtt.  55  k 
There  is  a  distinction  as  to  mesne  profits  between  real  estate  and  personalty.    As  tiiB 
law  will  not  permit  the  freehold  of  land,  except  in  certain  special  cases,  to  be  in  abeyaiiCB» 
where  an  estate  is  to  arise  on  a  contingency,  the  freehold  must  vest  in  some  person  in 
the  fneaiUime,  who  takes,  subject  to  the  contingency,  and  has  the  right  to  the  menie  profits 
for  his  own  benefit,  unless  they  are  otherwise  disposed  of  by  expresi  provision  of  the 
parties,  as  in  the  case  of  trustees  to  preserve  contingent  remainders,  or  by  act  of  paiiia- 
ment,  as  by  10  &  11  Wm.  3,  c.  16,  which  preserves  contingent  remainders  for  posthmnoni 
children,  where  there  are  no  trustees  for  that  purpose.    But  the  case  of  personalty  is 
different,  for  the  right  to  that  may  be  in  suspense,  and  generally  during  the  time  it 
continues  so,  the  profits  accumulate  till  the  vesting  of  the  capital  happens,  and  then 
are  added  to  that,  and  belong  to  the  same  person.    3  P.  fVfM.  305 ;  2  Aik.  473,  md 
F.  C.  R.  173  ;  Co.  Litt  65  b,  note  8. 
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nale,  or  the  non-payment  of  a  fine^  yet  none  of  these  iilterests 
unoimt  to  a  freehold ;  for  the  freehold  of  the  whole   manor  Tbe  freehold 
ibides  m  the  lord.     The  reason  for  originaUy  granting  out  ^fji^i^^i^^ 
his  complicated   kind    of   interest   seems    to    have    arisen 
ixHn  the  nature  of  villenage  tenure ;  in  which  a  grant  of  any  -^^^  ^  ^ 
state    of   freehold,  even    for   years    absolutely,  was  an  en-  s.  28. 
raochisement  of  the  villein;  the  lords,  therefore,  instead  of  5*^  *' 
ininting  any  absolute   freehold,    chose   to    annex    to    these 
irants  a  power  of  resumption,  whereby  the  tenants  were  still 
ept  in  a  state  of  villenage ;  and  even  now  that  modem  copy- 
loklerB  have  acquired  by  custom  an  indefeasible  estate  in  their 
inds  on  performing  their  usual  services,  yet  they  continue  to 
le  styled  in  their  admissions  tenants  at  the  wiU  of  the  lord ; 
od  die  law  continues  to  determine  that  the  freehold  of  such 
mds  abides  in  the  lord.     But  as  to  certain  other  copyholders 
if  free  or  privileged   tenure,  which  are  derived  from   the 
(Dcient  tenants  in  villein  socage,  and  are  said  to  hold,  not  at 
he  will  of  the  lord,  but  according  to  the  custom  of  the  manor, 
hese  have  the  freehold  of  their  lands  in  themselves,  and  are 
mnetimes  called  customary  freeholders,  being  allowed  to  have  ^^^h  ^^* 
I  freehold  interest,  though  not  a  freehold  tenure.     We  may  cc  Cop.  8.32. 
now  indeed  look  upon  a  copyholder  of  inheritance  with  a  fine  \^^^*  ^^^' 
Gotain  to  be  Uttle  inferior  to  an  absolute  freeholder  in  point  2Vent.  143. 
rf  interest;  and  in  other  respects,  particularly  in  the  clearness  J^f^  Raym. 
and  security  of  his  title,  to  be  frequently  in  a  better  situation.     Cro.  Car.  229. 
An  estate  at  sufferance  is  where  one  comes  into  possession  Estate  by  suf- 
rf  land  by  lawfrd  title,  but  keeps  it  afterwards  without  any    ^™°*^®* 
title.    As  if  A.  takes  ^  lease  for  a  year,  and  after  the  year  is 
expired,  continues  to  hold  the  premises  vidthout  any  fiesh 
lesve  from  the  owner,  he  is  tenant  at  sufferance ;  but  no  man 
csm  be  tenant  at  sufferance  against  the  king.     In  the  case  of  a  Co.  Litt.  b% 
nbject,  this  estate  may  be  destroyed  by  the  owner's  entering 
lie  lands  and  ousting  the  tenant ;  for  before  entry  he  cannot 
aaintain  an  action  of  trespass  against  the  tenant  as  he  might 
pinst  a  stranger.     Landlords  are  obUgcd  in  these  cases  to  ^^ 
xaver  possession  by  the  legal  process  of  ejectment ;  but  by 
Gea  2,  c  28,  after  demand   made  and  notice  in  writing 
iven  by  the  lessor,  or  he  to  whom  the  remainder  or  reversion 
laQ  belong,  to  the  tenant  for  delivering  possession ;  such  per- 
D  so  holding  over  after  the  determination  of  the  term,  shall 
xj  for  the  time  he  detains  the   lands  double  their  yearly 
lue;  and  by  11  Geo.  2,  c.  19,  in  case  any  tenant  having 
»wer  to  determine  his  lease,  shall  give  notice  of  his  intention 
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to  quit,  and  shall  not  deliver  up  poBsesdon  at  the  time  con- 
tained in  such  notice,  he  shall  thenceforth  pay  double  the 
former  rent  for  such  timfe  as  he  continues  in  possession  (b). 


CHAPTER  X. 


Estates  upon 
condition. 


OF  ESTATES  UPON  CONDmON. 

Estates  upon  condition  are  such  whose  existence  depends 
upon  the  happening  or  not  happening  of  some  uncertain  event, 
Co.  Litt  201.  whereby  the  estate  may  be  either  created,  enlaiged,  or  de- 
feated. They  are  of  two  sorts,  implied,  and  ewpreued ;  under 
which  last  may  be  included  estates  held  in  vadio,  gagifdt 
pledge:  estates  by  statute  merchant,  or  etatuie  staple ;  and 
estates  held  by  elegit. 

Estates  upon  condition  implied  in  law,  are  where  a  grant  of 
an  estate  has  a  condition  annexed  to  it  inseparably  from  its 
essence  and  constitution,  although  no  condition  be  expseami 
in  words  (a).     As  if  a  grant  be  made  to  a  man  of  an  office 


Estates  upon 
condition  im- 
plied. 


(6)  This  statute,  4  Geo.  2,  c.  28,  only  took  effect  in  cases  in  which  the  landlord  gifV 
notice  to  quit,  and  therefore  the  deficiency  was  supplied  by  II  Greo.  2,  c.  19>iHiidi 
extends  the  provision  for  double  rent  to  holding  over  after  the  tetuaWs  giving  notice  to 
quit :  see  a  case  on  this  latter  statute  in  4  Burr.  3,  p.  1603 ;  see  also  6  An|^  c.18,  •.!# 
against  holding  over  by  guardians  or  trustees  of  infants,  and  by  husbands  seiNd  ia 
right  of  their  wives,  and  by  all  others  having  particular  estates  determinable  on  id/ 
life  or  lives. — Co.  Litt.  57  b.  n.  2.    Mr.  Christian  states  (fi.  to  BL  Comm.  v.  2,j).150) 
that  ''the  double  value  may  be  recovered  though  it  is  not  mentioned  in  the  notice !• 
quit.    (1  T.  R.  53.)    The  notice  by  the  landlord  must  be  in  writing,  but  that  by  Ae 
tenant,  under  11  Geo.  2,  c.  19,  may  be  parol.  (3  Burr,  1603.)  The  double  value  canontf 
be  recovered  by  action  of  debt ;  but  the  double  rent  may  be  recovered  by  distress  or 
otherwise,  like  single  rent    (1  Bl  535.)    No  length  of  time  is  necessary  to  the  validilT 
of  these  notices  under  the  statutes,  to  entitie  the  landlord  to  double  value.    If  the 
tenant  hold  over  after  the  expiration  of  his  term,  or  after  the  end  of  the  year,  when  he 
has  had  a  proper  notice  to  quit,  the  landlord  may  turn  his  .cattie  upon  the  premiaoi» 
but  without  force ;  and  the  cattie  cannot  be  distrained  as  damage  feasant  by  the  tenant" 
(7  T.  R.  431.) 

(a)  The  doctrine  of  conditions  is  derived  to  us  from  the  feudal  law.  The  rents  and  ler- 
vices  of  the  feudatory  are  mentioned  by  feudal  writers  as  conditions  annexed  to  his  fief.  If 
he  neglected  to  pay  his  rent,  or  perform  his  service,  the  lord  might  resume  the  fief.  But 
the  payment  of  rent,  and  the  performance  of  feudal  service,  were  for  a  long  period  oC 
time  tiie  only  conditions  that  could  be  annexed  to  a  fief ;  and  the  latter,  whether  cae* 
pressed  or  not,  was  always  presumed  by  the  law,  being  incident  to  and  insepambte 
from  the  estate  of  the  feudatory.  In  this  sense  they  are  called  conditions  in  kw, 
or  implied  conditions :  afterwards,  when  other  conditions  were  introduced,  the  states 
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leiaUy  without  adding  other  words ;  the  law  tacitly  annexes 

etc  a  secret  condition,  that  the  grantee  shall  duly  execute  ^***  ^®* 

office;  on  breach  of  which  condition  it  is  lav^  for  the 
Qtor  or  his  heirs  to  oust  him  and  grant  it  to  another  person ; 
an  office,  either  public  or  private,  may  be  forfeited  by 

user  or  non  mery  both  of  which  are  breaches  of  this  im- 
d  condition ;  non  user  of  a  private  office  is,  however,  no 
«  of  forfeiture  unless  some  special  damage  is  proved ;  but  ^-  ^^^-  ^33. 
he  case  of  a  public  office  it  is  a  direct  and  immediate  cause 
sr&iture.  Upon  the  same  principle  proceed  all  the  for- 
ires  which  are  given  by  law  of  life  estates  and  others ;  for 

acts  done  by  the  tenant  himself  that  are  incompatible  with 

estate  which  he  holds.      As  if  tenants  for  life  or  years 
MPs  stranger  in  fee  simple :  this  is,  by  the  common  law,  a 
inture  of  their  several  estates,  being  a  breach  of  the  condition 
idi  the  law  annexes  thereto,  viz.  that  they  shall  not  attempt 
create  a  greater  estate  than  they  themselves  are  entitled  to.   Ibid.  215. 
forfeiture  by  tenant  for  years,  for  life,  or  in  fee,  follows  the 
»di  of  the  condition  *^  that  they  shall  not  commit  felony," 
dcfa  the  law  tacitly  annexes  to  every  feodal  donation  (b). 
An  estate  on  condition  expressed  in  the  grant  itself  is  where  Estates  upon 
I  estate  is  granted  either  in  fee  simple  or  otherwise,  with  an  condition  ex- 
:preaB  qualification  annexed,  whereby  the  estate  granted  is 
tker  to  commence,  be  enlarged,  or  defeated  upon  performance 
'  breach  of  such  qualification  (c).     These    conditions   are  Co.  Litt.  aoi. 
eiefore  either  precedent  or  subsequent     Precedent  are  such 
I  must  happen  or  be  performed  before  the  estate  can  vest  or 


vhieh  they  were  annexedy  were  ranked  among  improper  fiefs. — Craig  de  Jure  Feudali, 

i%iitg.4,  seet.i,  2,  3 ;  Co.LUt.  201  a,  n. ). 

(i)  But  see  now  54  Geo.  3,  c.  146,  and  3  &  4  Wm.  4,  c.  106,  s.  10,  post,  book  2,  cap.  18, 

3f  title  by  forfeiture.'' 

ir)  Theee  conditions  were  called  express,  or  conventionary  conditions.    By  an  appli- 

km  in  some  respects  very  much  forced  of  the  original  principle  of  conditions,  that  on 

ooD'^iefformance  of  them,  the  lord  might  resume  his  fief,  conditional  fees  at  com- 

D  law,  and  some  other  modifications  of  landed  property,  were  introduced  as  estates 

0  condition.  These  are  often  of  such  a  nature  as  to  make  it  more  natural  that  a 
iDger  should  have  the  estate  on  the  non-performance  of  the  condition  than  the 
or;  and  that  the  lord,  instead  of  being  confined  to  his  right  of  resumption,  should  have 

1  his  power  to  compel  the  performance  of  the  condition,  or  recover  from  the  donee  a 
ipensation  or  satisfaction  for  the  breach  of  it.  But  as  aU  these  estates  were  intn>- 
id  as  estates  upon  condition,  the  law,  where  it  still  considers  them  as  conditions, 
cxeepi  where  it  has  been  altered  by  act  of  parliament,  confines  the  donor's  remedy 
!ie  resumption  of  the  estate,  and  gives  that  remedy  only  to  the  donor  and  his  heirs. 
0.  Liit.  201  a,  n.\. 
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be  enlai^ged ;  subsequent  are  such  by  the  fidlure  on  IlOll-pe^ 
fonnance  of  which,  an  estate  ahready  vested  may  be  defeated. 

Show.  Pari.  Thus  if  an  estate  for  life  be  limited  to  A.  upon  his  maniap 
•  ^>  &C.'  yf\^  -Q^^  fjj^Q  marriage  is  aprecedent  condition,  and  till  tfaatfaap- 
pens  no  estate  is  vested  in  A.  But  if  A.  grant  an  estate  in  6e 
simple,  reserving  to  himself  and  his  heirs  a  certain  rent;  widia 
power  of  re-entry  in  case  of  nonpayment  at  the  times  limited; 
the  grantee  and  his  heirs  have  an  estate  upon  ccmdition  aub- 

Litt.  s.  325.  sequent,  which  is  defeasible,  if  the  condition  be  not  perfixmei 
To  this  class  may  be  referred  all  base  fees  and  fees  candidonal 
at  the  common  law.  Thus  an  estate  to  A.  and  his  heirs,  tenanli 
of  the  manor  of  Dale,  is  an  estate  upon  condition  that  he  aod 
his  heirs  continue  tenants  of  that  manor.     A  distinctkin  ii^ 


Yi'  ^^'      ^^^^^^^9  made  between  a  condiiion in  deedf  and  a  limiUUim 

or  conditian  in  law.     For  when  an  estate  is  so  expressly  limited 

by  the  words  of  its  creation,  that  it  cannot  endure  longer  than 

till  the  contingency  happens,  upon  which  it  is  to  fiul,  thia  ii 

denominated  a  limitation ;  as  when  land  is  granted  to  A*  wii3e 

10  Rq>.  41.      he  continues  unmarried  j  here  the  estate  determines  as  soon  ai 

the  contingency  happens,  and  the  next  subsequent  estate,  wUck 

depends  upon  such  determination,  becomes  immediately  veBled 

without  any  act  to  be  done  by  him  who  is  next  in  expectanqf. 

But  when  an  estate  is  upon  condition  in  deed:  as  ^granted 

expressly  upon  condition  to  be  void  upon  payment  ofSttl^ 

10  Rq>.  42.       the  grantor,  the  law  permits  it  to  endure  beyond  the  tine 

32  Hen.  8,        when  such  contingency  happens,  unless  the  grantor,  or  hii 

c.  34.  heirs,  or  assigns  take  advantage  of  the  breach  of  the  conditioo, 

and  make  cither  an  entry  or  claim  in  order  to  avoid  tlie. 
estate.  But  though  strict  words  of  condition  be  used  in  tlie 
creation  of  the  estate,  yet,  if  on  breach  of  the  condition,  de 
estate  be  limited  to  a  third  person,  and  does  not  immediatdj 
revert  to  the  grantor  or  his  representatives,  this  the  law  con-  ]. 
1  Vent.  102.  strues  to  be  a  limitation  and  not  a  condition;  because,  if  it  > 
were  a  condition,  then,  upon  the  breach  thereof,  only  die  ": 
grantor  or  his  representatives  could  avoid  the  estate  by  eiitiy» 
and  the  remainder  might  be  defeated  (d).  So  if  A.  by  his  iriA  ^ 
devise  land  to  his  heir-at-law,  on  condition  that  he  pays  a  sum  ^■ 


(d)  We  should  carefully  distinguish  between  a  condition,  a  remainder,  and  a  rowrfifioaal 
Umitation,  A  condition  defeats  the  whole  estate ;  none  but  the  donor  or  his  heir  can 
enter  for  the  breach  of  it.  A  remainder  is  defined  by  Lord  Coke  to  be  "  a  remnant  of 
an  estate  in  lands  or  tenements,  expectant  on  a  particular  estate,  created  together  with 
the  same,  at  the  same  time ;"  so  that  it  waits  for  and  only  takes  effect  in  posaeaaion,  on 
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money,  and  for  non-payment  devises  it  over^   this  is  a 
itation ;  otherwise  no  advantage  could  be  taken  of  the  non- 
menty  for  none  but  the  heir  could  have  entered  for  a  breach  Cro.  Elix.  205. 
the  condition.     In  all  these  instances,  so  long  as  the  con-  4]],  * 
QfOf  either  express  or  implied,  in  deed,  or  in  law,  remains 
EEdLen,  the  grantee  may  have  an  estate  of  freehold,  pro- 
id  the  estate  upon  which  such  condition  is  annexed  be 
liold ;  as  if  the  grant  express  an  estate  of  inheritance,  or 
life ;  or  no  estate  at  all,  which  is  constructively  an  estate 
life;  for  the  breach  of  the  conditions  being  uncertain,  this 
ertainty  preserves  the  freehold*    These  express  conditions,  Co.  LHt.  42. 
ley  be  imipossible  at  the  time  of  their  creation,  or  afterwards  Conditions, 
ome  impossible  by  the  act  of  Grod,  or  the  act  of  the  feoffor  **®^  avoided. 
Mell^  or  if  they  be  contrary  to  lawy  or  repugnant  to  the 
ore  of  the  estate  are  void*     In  any  of  which  cases,  if  they 
oooditicHis  ntbsequent,  that  is,  to  be  performed  after  the 
ite  is  vested,  the  estate  becomes  absolute  in   the  tenant 
ifafeoffinent  be  made  to  a  man  in  fee  simple,  on  con- 
ion  that  he  goes  to  Rome  in  twenty-four  hours,  or  unless  he 
Biles  with  A.  by  such  a  day,  within  which  time  the  woman 
sfly  or  the  feoffor  marries  her  himseL^  or  unless  he  kills 
other;  or  in  case  he  aliens  in  fee ;  then  the  estate  to  be  Co.  Litu  206. 
csted  and  determined ;  in  either  of  such  cases  the  condition 
jM,  and  the  estate  made  absolute  in  the  feoffee.     If  such  a 
ndidon  be  precedent^  or  to  be  performed  before  the  estate 
ate:    here  the  void  condition  being  precedent,  the  estate 


I  Mtnnd  ezpiration  or  determinatioii  of  the  first  estate.  A  conditional  limitation 
ttaktM  of  the  nature  both  of  a  condition  and  a  remainder.  At  the  common  law, 
in  the  whole  fee,  or  a  particular  estate,  as  an  estate  for  life  or  in  tail,  was  first  limi- 
l  ao  condition  or  other  quality  could  be  annexed  to  this  prior  estate,  which  would 
n  the  double  effect  of  defeating  the  estate,  and  passing  the  land  to  a  stranger ;  for,  as 
aniainder  it  was  void,  being  an  abridgment  or  defeasance  of  the  estate  first  limited ; 
i  M  a  condition,  it  was  void,  as  no  one  but  the  donor  or  the  heirs  could  take  advan- 
|B  of  a  condition  broken,  and  the  entry  of  the  donor  or  his  heirs  defeated  the  livery 
m  which  the  remainder  depended.  On  these  principles,  it  was  impossible,  by  the 
I  hew,  to  limit  by  deed,  if  not  by  will,  an  estate  to  a  stranger  upon  any  event  which 
Bl  to  abridge  or  determine  an  estate  previously  limited.  But  the  expediency  and 
Bty  of  such  limitations,  assisted  by  the  revolution  effected  in  our  law  by  the  statute 
net,  at  length  forced  them  into  use,  in  spite  of  the  maxim  that  a  stranger  cannot 
e  advantage  of  a  condition.  These  limitations  are  now  become  frequent,  and  their 
nd  nature  has  given  them  the  appellation  of  conditional  limitations :  they  so  far 
take  of  the  nature  of  conditions,  as  they  abridge  or  defeat  the  estates  previously 
ited;  and  they  are  so  far  limitations,  as,  upon  the  contingency  taking  place,  the 
te  pasaee  to  a  stranger. — Co.  Litt,  203  6,  n.  1. 
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which  depends  thereon  is  also  void,  and  the  grantee  takes 
nothing  by  the  grant 

Estates  held  in  vadioy  in  gage^  or  pledge^  are  of  two  kiodfl^ 
vivum  vadium^  or  Uving  pledge ;  and  mortuum  vadiumy  dead 
pledge^  or  mortgage.  Vivum  vaditm,  or  living  pledge,  is  when  a 
man  borrows  a  sum  of  another,  and  grants  him  an  estate  to  hold 
till  the  rents  and  profits  shall  repay  the  sum  borrowed*  Thisk 
an  estate  conditioned  to  be  void  as  soon  as  such  sum  is  niiaed 
The  land  or  pledge  is  said  to  be  Uving;  it  subsistB  andao^ 
vives  the  debt,  on  the  dischaige  of  which  it  results  back  to  tha 
borrower.  But  mortuum  vadiumj  a  dead  pledge  os  mortgagif^ 
is  where  A.  borrows  a  sum  of  B.,  and  grants  him  an  estate  in 
fee  on  condition  that  when  A.  repays  the  sum  boiiowed,  he 
may  re-enter  the  estate,  or  that  B.  shall  re-convey  the  eadifr 
to  him.  In  this  case  the  land  which  is  put  in  pledge  is  bj 
law,  in  case  of  non-payment  at  the  time  limited,  for  ever  dedi 
and  gone  from  A. ;  and  till  then  B*  is  called  tenant  in 
mortgage. 

As  soon  as  the  estate  is  created,  the  mortgagee  may  enteral 
the  lands ;  and  therefore  the  usual  mode  is  to  agree  that  the 
mortgagor  shall  hold  the  land  till  the  day  assigned  for  pay- 
ment; when,  in  case  of  failure,  the  estate  of  the  mortgagee 
becomes  absolute ;  but  the  courts  of  equity  allow  the  nxx^ 
gagor  at  any  reasonable  time  to  redeem  his  estate,  paying  to 
the  mortgagee  his  principal,  interest,  and  expenses.  Tliis  ^ 
vantage  is  called  the  equity  of  redemption.  On  the  other 
hand  the  mortgagee  may  either  compel  the  sale  of  the  estate  in 
order  to  get  the  whole  of  his  money  immediately ;  or  else  cal 
upon  the  mortgagor  to  redeem  his  estate  presently,  or  in  de* 
foult  thereof  to  be  for  ever  foreclosed  firom  redeeming  the 
same ;  and  in  some  cases  of  fraudulent  mortgages,  the  firauda- 
lent  mortgagor  forfeits  all  equi^  of  redemption  whatsoevar(e) 


(e)  By  4  &  5  Wm.  &  M.  c.  16,  if  a  debtor,  upon  judgment,  statute,  or  recogninneei 
mortgage  lands  thereby  affected  without  giving  notice  in  writing  of  the  IncumlnaBoe^ 
all  equity  of  redemption  becomes  lost,  unless  such  mortgagor  shall,  after  notice  hi 
writing  of  such  incumbrance,  discharge  the  same  within  six  months ;  and  any  peiaoa 
mortgaging  the  same  lands  more  than  once  without  notice  to  the  subsequent  mortgr 
gees  of  the  prior  mortgage,  in  writing,  loses  all  equity  of  redemption ;  but  any  subse- 
quent mortgagee  may  redeem  a  former  mortgage. 

A  mortgagor  paying  off  mortgage  money  to  a  mortgagee,  without  notice  of  his  having 
transferred  the  mortgage,  is  a  valid  payment,  although  the  transfer  of  the  mortgage  is 
duly  registered.     WiUiam  v.  SorreU,  4  Ves.jvn,  389 ;  3  Sugd.  V.  if  P.  \Oth  ed.  370. 
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CHAPTER  XL 

Jf  SBTATE8  IN   POSSESSION,  BEBfAINDEB,   AND  REVEBSION. 

VLTE8,  with  r^aid  to  the  time  of  their  enjoyment^  are  either  Of  estitteg  in 

Huseuion  or  in  expectancy.     Of  expectancies  there  are  two  ^^^^I^T" 

b;  <me  created  by  the  act  of  the  parties,  called  a  remainder;  ^evenion. 

other  by  act  of  law,  and  called  a  reversion* 

m  the  estates  before  treated  of  are  estates  in  possesnon,  or  Esutes  io 

itcs  executed;  these  are  distinguished  from  estates  executory  P^***^°'** 

this,  that  by  the  former,  a  present  interest  passes  to  and 

idea  in  the  tenant ;  whilst  the  latter  depend  on  subsequent 

somstances  or  contingencies. 

^3l  estate  in  remainder  is  an  estate  limited  to  take  effect.  Estate  in  i^ 

1  be  enjoyed  after  another  estate  is  determined  (a).     As  if  °^°  ^' 

sin  seised  in  fee  siipple  grants  lands  to  A.  for  twenty  years, 

1  after  the  determination  of  the  said  term,  then  to  B.  and 

i  heirs  for  ever :  here  A.  is  tenant  for  years,  remainder  to 

in  fee.     An  estate  for  years  is  created  or  carved  out  of  the 

i  and  given  to  A. ;  and  the  remainder  of  it  is  given  to  B. 

d  both  these  interests  are  in  &ct  only  one  estate ;  the  term 

years,  and  the  remainder  when  added  together,  being  equal 

ij  to  one  estate  in  fee.  Co.  litt.  14S. 

Here  are  three  rules  laid  down  by  law  to  be  observed  in  Rules  to  be  ob- 

e  creation  of  remainders.     There  must  be  some  particular  »«^«J^  »*> J^ 

-^       .  creation  oire- 

lite,  |H:ecedent  to  the  estate  in  remainder.     The  remainder  mainden. 
vt  conmience  or  pass  out  of  the  grantor  at  the  time  of  the  Co.  Litt  49. 

Bidon  of  the  particular  estate.     And  it  must  vest  in  the  , .  ' 

_     .       *;  .  ^    _  .     ,  Litt.  8.  671. 

mtee  during  the  continuance  ot  the  particular  estate,  or  eo  piowd.  25. 
ianti  that  it  determines  (6).      There  must  necessarily  be  ^  ^P-  ^• 


i)  A  remainder  i8  a  reaidae  of  an  estate  in  land,  depending  upon  a  particular  estate^ 
1  ereated  together  with  the  same,  and  in  law  Latin  it  is  called  remanere. — Co,  Litt. 

L 

\)  Fonnefly  the  doctrine  of  the  necessity  that  the  remainder  should  vest  at  the  very 
SDt  of  the  determination  of  the  particular  estate,  at  farthest,  was  extended  to  the 
s  of  a  posthumous  son ;  but  by  10  Wm.  3,  c.  16,  where  any  estate  is,  by  marriage, 
my  other  settlement,  settled  in  remainder  to  children,  with  remainders  over,  any 
Iramoiu  child  may  take  in  the  same  manner  as  if  bom  in  the  father  s  life-time ; 
see  the  case  of  B^ve  v.  hong^  1  Salk,  227 ;  Co,  Litt,  298  a,  n,  3. 
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some  particular  estate  to  support  the  remainder.     As  an  estate 

for  years  to  A.,  remainder  to  B.  for  life ;  or  an  estate  for  life  to 

A.,  remainder  to  B.  in  tail  This  precedent  estate  is  calkd  tbe 

particular  estate,   as  being  only  a  small  part  or  parOaik 

of  the   inheritance ;    the  residue  or  remainder  of  wliidi  is 

granted  over  to  another ;  the  necessity  of  creating  which,  in 

order  to  make  a  good  remainder,  arises  from  the  reason, 

that  remainder  is  a  relative  expression,  and  implies  that  some 

part  of  the  thing  is  previously  disposed  o£ 

An  «t^  of         An  estate  created  to  commence  at  a  distant  period  of  timi^ 

tMt  be  creitt«d    Without  any  intervening  estate,  is  properly  no  renuundai 

to  commence     Quch  an  estate  can  only  be  made  of  chattel  interests;  bat  an. . 

in  future,  /►/•111  1  .^fi 

estate  of  freehold  must  be  created  to  commence  immedial^; 

for  it  is  an  ancient  rule  of  the  common  law,  that  an  esMe 

cannot  be  created  to  commence  in  futuro ;  but  it  ought  to 

Co.  Litt.  19.      take  effect  presently,  either  in  possession    or    remainder; 

Plowd.  26,        because,  at  common  law,  no  freehold  lands  could  pass  witfaoot 

livery  of  seisin,  which  must  operate  either  immediately  or  nol 

at  all.     Therefore,  though  a  lease  to  A.  to  commence  finn 

next  Michaelmas  is  good,  yet  a  conveyance  to  B.  of  lands  IB 

hold  to  him  and  his  heirs  for  ever,  from  the  end  of  three  yeiB 

But « jwrticu-    next  ensuing,  is  void.     So  that  when  it  is  intended  to  gnUt 

be  created  to     ^^  estate  of  freehold,  whereof  the  enjoyment  shall  be  defemd  "^ 

Mipport  it.         till  a  fiiture  time,  it  is  necessary  to  create  a  previous  paiticdtf 

estate,  which  may  subsist  till  that  period  of  time  is  completed; 
and  for  the  grantor  to  deliver  immediate  possession  of  the  hod 
to  the  tenant  of  this  particular  estate,  which  is  construed  to  be 
giving  possession  to  him  in  remainder,  since  his  estate  anl 
that  of  the  particular  tenant  are  one  and  the  same  estate  in 
law.     As  where  one  leases  to  A.  for  three  years,  with  remainder 
to  B.  in  fee,  and  makes  livery  of  seisin  to  A. ;  here  by  tbD 
lively,  the  freehold  is  immediately  created,  and  vested  in  & 
during  the  continuance  of  A.'s  term.     The  whole  estate 
at  once  from  the  grantor  to  the  grantees,  and  the 
man  is  seised  of  his  remainder  at  the  same  time  that  the 
termor  is  possessed  of  his  term.     The  enjoyment  of  it  mitft 
indeed  be  deferred  till  hereafter ;  but  it  is  to  all  intents  and 
purposes  an  estate   commencing  in  pnesentiy  though  to  be 
occupied  and  enjoyed  in  futuro. 
What  estate  As  no  remainder  can  be  created  without  such  a  precedent 

J^^J^P^  *    particular  estate,  therefore  the  particular  estate  is  said  to  mp^ 
port  the  remainder.     But  a  lease  at  will,  is  not  held  to  be  such 
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articular  estate  as  will  support  a  remainder  over;  for  it  8  Rep.  76. 
lot  kxJced  upon  as  a  portion  of  the  inheritance;  and  a 
ion  must  first  be  taken  out  of  it  in  order  to  constitute  a  re- 
nder.   If  it  be  a  freehold  remainder  livery  of  seisin  must  be 
natthetimeof  its  creation;  and  the  entry  of  the  grantor  to 
his  determines  the  estate  at  will  in  the  very  instant  in  which 
made:  or,  if  the  remainder  be  a  chattel  interest,  though  ^^'  ^^' 
mps  the  deed  of  creation  might  operate  as  bl  future  contracty 
le  tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way  of 
amder;  for  it  is  a  separate  independent  contract,  distinct 
I  the  precedent  estate  at  will ;  and  every  remainder  must 
MNTt  of  one  and  the  same  estate,  out  of  which  the  preceding 
aciilar  estate  is  taken.     And  hence  it  is,  that  if  a  particular  Ra7».  151. 
te  18  void  in  its  creation,  or  be  defeated  afterwards,  the 
Hdnder  supported  thereby  is  defeated  also.  Co.  Liu.  396. 

Hie  remainder  must  commence  or  pass  out  of  the  grantor  The  remainder 
he  time  of  the  creation  of  the  particular  estate;  and  this  JJJ^*J^*^j,^ 
tooes  the  necessi^,  at  common  law,  of  lively  of  seisin  being  creation  of  the 
de  on  the  particular  estate  whenever  sl  freehold  remainder  is  |^|^**' 
«ted ;  for  if  it  be  limited  even  on  an  estate  for  years,  it  is 
casary  that  the  leasee  for  years  should  have  livery  of  seisin 
Older  to  convey  the  freehold  from  and  out  of  the  grantor, 
berwise  the  remainder  is  void.  Lin.  i.  ao. 

Hie  remainder  must  vest  in  the  grantee  during  the  conti-  Remainder 
Bmcc  of  the  particular  estate,  or  eo  instanti  that  it  deter-  "^^J^^ 
ines.  As  if  A.  be  tenant  for  life,  remainder  to  B.  in  tiul :  here  during  the  con- 
.'8  remainder  is  vested  in  him  at  the  creation  of  the  particular  p^^^|^*^® 
lite  to  A.  for  life.     But  if  an  estate  be  limited  to  A.  for  life,  esute,  or  eo 
oaioder  to  the  eldest  son  of  B.  in  tail,  and  A.  dies  before  B.  j^emii^  '* 
K  a  son,  the  remainder  will  be  void ;  for  it  did  not  vest  in  |  ^^^  139 
jaiae  during  the  continuance  nor  at  the  determination  of  the 
fticular  estate ;  and  if  R  should  afterwards  have  a  son,  he 
iB  not  take  by  this  remainder;  for  as  it  did  not  vest  at  or 
be  the  end  of  the  particular  estate,  it  never  can  vest  at  all, 
t  18  gcme  for  ever.     And  this  depends  upon  the  principle 
It  the  precedent  particular  estate,  and  the  remainder  are 
^  estate  in  law ;  they  must,  therefore,  subsist  and  be  in  esse 
(me  and  the  same  instant  of  time,  either  during  the  con- 
lance  of  the  first  estate,  or  at  the  very  instant  when  that 
ermines!,  so  that  no  other  estate  can  possibly  come  between 
in ;  for  there  can  be  no  intervening  estate  between  the  par- 
estate  and  the  remainder  supported  thereby.  3  Rep.  51. 
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Salk.  228. 
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2  Rep.  51. 


Co.  Litt.  378. 
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OF  ESTATES  IN   POSSBMOH, 

Remainders  are  of  two  sorts,  either  vested  at  coniii 
Vested  remaiDders  are  where  the  estate  is  invariably  fii 
remain  to  a  determinate  person,  after  the  particular  esl 
spent  As  if  A.  be  tenant  for  twenty  years  remainder 
in  fee ;  here  B.  has  a  vested  remainder,  which  nothioj 
defeat  or  set  aside.  Contingent  or  executory  remainde 
where  the  estate  in  remainder  is  limited  to  take  effect, 
to  a  dubious  and  uncertain  person,  or  upon  a  dubious  an 
certain  event;  so  that  the  particular  estate  may  chance 
determined,  and  the  remainder  never  take  effect  Ab  if 
tenant  for  life  with  remainder  to  B/s  eldest  son  (then  m 
in  tail;  this  is  a  contingent  remainder,  for  it  is  udc 
whether  B.  will  have  a  son  or  no ;  but  the  instant  that  a 
bom,  the  remainder  is  no  longer  contingent,  but  n 
Though  if  A.  had  died  before  the  contingency  happenec 
is,  before  B.'s  son  was  bom,  the  remainder  would  have 
absoltitely  gone;  for  the  particular  estate  was  detcn 
before  the  remainder  could  vest  And,  by  the  strict  i 
law,  if  A.  were  tenant  for  Ufe,  remainder  to  his  own  elde 
in  tail,  and  A.  died  without  issue  bom,  but  leaving  hif 
enceinte,  and  after  his  death  a  posthumous  son  was  bon 
son  could  not  take  the  land  by  virtue  of  this  remainde 
the  particular  estate  determined  before  there  was  any  ] 
in  esse  in  whom  the  remainder  could  vest  But  by  10 
Wm.  3,  c.  16,  posthumous  children  are  rendered  capa 
taking  in  remainder  in  the  same  manner  as  if  they  bind 
bom  in  their  father's  lifetime:  that  is,  the  remainder  is  al 
to  vest  in  them,  while  yet  in  their  mother's  wombw 
species  of  contingent  remainders  to  a  person  not  in 
must  however,  be  limited  to  some  one,  that  may,  by  coi 
possibility  or  potentia  propinqua,  be  in  esse  at  or  befo 
particular  estate  determines.  As  if  an  estate  be  made 
for  life,  remainder  to  the  heirs  of  B. ;  here,  if  A.  dies  beJ 
the  remainder  is  at  an  end ;  for  during  B.'s  life  he  has  n 
nemo  est  Jusres  viventis ;  but  if  B.  dies  first,  the  rem 
then  immediately  vests  in  his  heir,  who  will  be  entitled 
land  on  the  death  of  A.  This  is  a  good  contingent  remi 
for  the  possibility  of  B.'s  dying  before  A.  iapolentia  prop 
and  therefore  allowed  in  law.  But  a  remainder  to  th< 
heirs  of  B.  (if  there  be  no  such  person  as  B.  in  esse)  is 
for  here  two  contingencies  must  happen;  first,  that  t 
person  as  B.  shall  be  bom ;  and  that  he  shall  also  die 
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^•^kecontinuaDce  of  the  particular  estate ;  which  make  it  potentia 
imoy  a  most  improbable  possibility. 
A  remainder  may  also  be  contingent  where  the  event  upon  Where  the 
it  is  to  take  effect  is  vague  and  uncertain.     As  where  ^hich^fb^to 
18  given  to  A.  for  life,  and  in  case  B.  survives  him,  then  take  effect  is 
remainder  to  B.  in  fee :  here,  during  the  joint  lives  of  A.  "°^ 
&,  the  remainder  is  contingent ;   and  if  B.  dies  first,  it 
lever  can  vest  in  his  heurs,  but  is  for  ever  gone  ;  but  if  A.  dies 
&8t,  the  remainder  to  B.  becomes  vested. 

Coodngent  remainders,  if  they  amount  to  a  freehold,  cannot  Contingent  re- 
be  limited  on  an  estate  for  years,  or  any  other  particular  estate  Sey  aBM.unt  to 
ioB  than  a  freehold*     Thus,  if  land  be  granted  to  A.  for  ten  a  freehold,  can- 
pwra,  with  remainder  in  fee    to  the  right  heirs  of  B.,   this  ^^  ^y  le^g 
remainder  is  void;  but  if  granted  to  A.  for  life,  with  a  like  J***?®/?"** 
nemainder,  it  is  good.     For  unless  the  freehold  passes  out  of  the  .  *.      .  ^ 
pwD^Var  at  the  time  when  the  remainder  is  created,  such  freehold 
remainder  is  void :  it  cannot  pass  out  of  him  without  vesting 
nraewhere ;  and  in  the  case  of  a  contingent  remainder  it  must 
vest  in  the  particular  tenant,  else  it  can  vest  nowhere :  unless, 
dieiefiire,  the  estate  of  such  particular  tenant  be  of  a  freehold 
wture,  the  freehold  cannot  vest  in  him,  and  consequently  the 
femainder  is  void* 

Contingent  remainders  may  be  defeated^  by  destroying  or  Contingent 
determining  the  particular  estate  upon   which  they  depend,  remainders, 

.-^1  »  X  till  how  defeated. 

before  the  contmgency  happens,  whereby  they  become  i  Rep  66  135 
vested  (c).  Therefore,  when  there  is  tenant  for  life,  with 
diven  remainders  in  contingency,  he  may,  not  only  by  his 
deioh,  but  by  alienation,  surrender,  or  other  methods,  destroy 
aid  determine  his  own  life-estate  before  any  of  those  re- 
minders vest ;  the  consequence  of  which  is,  that  he  utterly 
defeats  them  all.  As  if  there  be  tenant  for  life,  with  remainder 
to  his  eldest  son  unborn  in  tail,  and  the  tenant  for  life,  before 
«7  son  is  bom,  surrenders  his  life  estate,  he  by  that  means 
the  remainder  in  tail  to  his  son ;  for  his  son  not  being 
when  the  particular  estate  determined,  the  remainder 
eoukl  not  then  vest ;  and,  as  it  could  not  vest  then,  by  the  rules 
Wore  laid  down,  it  never  can  vest  at  all.     In  these  cases 


(c)  Equity  discountenances  the  destruction  of  contingent  remainders,  yet  if  they 
Wrfly  are  barred,  a  purchaser  will  be  compelled  to  accept  the  title.  This  point,  which 
•w  formerly  doubted,  was  very  fully  argued  before  Lord  Eldon,  who  several  times  ex- 
pratiad  a  itrong  opinion  upon  it  in  favour  of  the  seller,  although  he  was  not  called 
■pon  to  decide  the  point ;  and  ultimately  it  was  decided  by  Sir  John  Leach,  when  Vice- 
ChanceUor.— 5ai^</.  V.  Sf  P.  lOM  ed,  v,  2,  p,  187. 
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2  Mod.  89. 


12  Mod.  287. 
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Salk.220. 


OF  ESTATES  IN   POfiflOBSSfONy 

therefore,  it  is  ivecessaiy  to  have  trustees  appointed  to  pi«» 
serve  the  contingent  remainders,  in  whom  there  is  vested  all 
estate  in  remainder  for  the  life  of  the  tenant  for  life,  to  conh- 
mence  when  his  estate  determines;  when,  if  the  estate  ofAe 
tenant  for  life  determines  otherwise  than  by  his  death,  die 
estate  of  the  trustees  for  the  residue  of  his  natural  life,  irS 
then  take  effect,  and  become  a  particular  estate  in  posseBSflD, 
sufficient  to  support  the  remainders  depending  in  contingency. 
In  devises  by  toiUy  however,  remainders  may  be  created  ooo- 
trary  to  the  rules  before  laid  down,  and  these  are  called 
executory  devisesy  or  devises  hereafter  to  be  executed. 

An  executory  devise  of  lands  is  such  a  disposition  of  tlieia 
by  will,  that  thereby  no  estate  vests  at  the  death  of  the  de- 
visor, but  only  on  some  ftiture  contingency.     It  differs  fiom  a 
remainder  in  three  material  points;  it  needs  not  any  pia<- 
dcular  estate  to  support  it ;  and  by  it  a  fee  simple  or  odier  ktf 
estate,  may  be  hmited  after  a  fee  simple.    By  this  meana^  a 
remainder  may  be  limited  of  a  chattel  interest,  after  a  {MO^ 
ticular  estate  for  life  created  therein.     The  first  case  happens 
when  a  man  devises  a  future  estate  to  arise  upon  a  contin- 
gency ;  and  till  that  contingency  happens,  does  not  dispose  of 
the  fee  simple,  but  leaves  it  to  descend  to  his  heir-at-law.    J&f 
if  one  devises  land  to  eifeme  sole  and  her  heirs  upon  herdaj 
of  marriage :  here  there  is  in  effect  a  contingent  remainder 
without  any  particular  estate  to  support  it ;  a  fireehold  ocmi- 
mencing  infuturo.     This  limitation,  though  it  would  be  void 
in  a  deed,  yet  is  good  in  a  will,  by  way  of  executory  de^ 
For,  since  by  a  devise,  a  freehold  may  pass  vrithout  corpord 
tradition  or  livery  of  seisin,  therefore  it  may  commence  •» 
fiituro.  By  executory  devise  a  fee,  or  other  less  estate,  maybe 
limited  after  a  fee.     And  this  happens  where  a  devisor  devisee 
his  whole  estate  in  fee,  but  Umits  a  remainder  thereon  to  com* 
mence  on  a  future  contingency.     As  if  a  man  devises  land  to 
A.  and  his  heirs ;  but  if  he  dies  before  the  age  of  twenty-oo^ 
then  to  B.  and  his  heirs ;  this  remainder,  though  void  in  a 
deed,  is  good  by  way  of  executory  devise.     But  in  both  dwie 
species  of  executory  devises  the  contingencies  ought  to  be 
such  as  may  happen  within  one  or  more  life  or  lives  in  bein^ 
and  twenty-one  years  afterwards;  for  courts  of  justice  will  not 
indulge  even  wills  so  as  to  create  a  perpetuity  which  the  law 
abhors:  because  thereby  estates  arc  made  incapable  of  answering 
those  ends  of  social  commerce  for  which  property  was  first 
established. 
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By  executory  devise^  a  tcnn  of  years  may  be  given  to  one  ^y.>t  *  re- 
lao  fi>r  his  life,  and  afterwards  limited  over  in  remainder  to  t^UmUedo^a 
Dother,  which  could  not  be  done  by  deed ;  for  by  law  the  chattel  intere« 
IebI  grant  of  it  to  a  man  for  life  was  a  total  disposition  of  the  cular  estate  for 
dicde  term;  a  life  estate  being  esteemed  of  a  higher  and  larger  ||J®  seated  In 
■tnre  than  any  term  of  years.    And  it  has  been  settled,  that  ^  ^    g^ 
hough  such  remainders  may  be  limited  by  will  to  as  many  l  Sid.  451. 
successively  as  the  devisor  thinks  proper,   yet  they 
all  be  fit  esse  during  the  life  of  the  first  devisee ;  and  that 
ncfa  remainder  may  not  be  hmited  to  take  effect  unless  upon 
nch  contingency  as  must  happen,  if  at  all,  during  the  life  of  g^  ^[ 
abe  first  devisee. 

An  estate  in  reversion  is  the  residue  of  an  estate  left  in  the  Estates  in  re^ 
innt<Hr,  to  commence  in  possession  after  the  determination  of  ^    ,.'    » 
nme  particular  estate  granted  out  by  him.     As  if  there  be  a 
gpft  in  tail,  the  reversion  of  the  fee  is  without  any  special 
nervation  vested  in  the  donor  by  act  of  law ;  and  so  also  after 
an  estate  for  life,  years,  or  at  wilL      A  reversion  is  never 
Aeiefore  created  by  deed  or  writing,  but  arises  fi-om  construc- 
tioQ  of  law ;  whilst  a  remainder  can  never  be  limited  unless  by 
ether  deed  or  devise.      But  both  are   equally  transferable^ 
niien  actually  Vested,  being  both  estates  in  praesentij  though 
taking  effect  infiUuro.     The  doctrine  of  reversions  is  derived 
iram  the  feodal  constitution ;  for  where  a  feud  was  granted  to 
tman  for  life,  or  to  him  and  his  issue  male,  rendering  either 
lent  or  services ;  then  on  his  death,  or  the  failure  of  issue  male^ 
the  feud  was  determined  and  resulted  back  to  the  lord  or  pro-" 
prietor.    And  hence  the  usual  incidents  to  reversions  are  smd 
txi  he  fealty  and  rent    In  order  to  assist  such  persons  as  have 
my  estate  in  remainder,  reversion,  or  expectancy  after  the 
doth  of  others,   against  fi:tiudulent    concealments  of   their 
deaths,  by  6  Ann.  c.  18,  all  persons  on  whose  lives  any  lands 
or  teuements  are  holden,  shall  (upon  application  to  the  court  of 
dttocery  and  order  made  thereupon)  once  in  every  year,  if 
;    required,  be  produced  to  the  court  or  its  commissioners ;  or 
;    upon  neglect  or  refiisal  shall  be  taken  to  be  actually  dead,  and 
i    the  person  entitled  to  such  expectant  estate  m^y  enter  upon 
I    aid  hold  the  lands  and  tenements  till  the  party  shall  appear  to 
I    be  living. 

Whenever  a  greater  estate  and  less  coincide  and  meet  in  ofthedoctrlntf 
€ne  and  the  same  person,  without  any  intermediate  estate,  the  °^  merger, 
ks  la  immediately  annihilated ;  or,  in  the  law  phrase,  is  said  ^  ^^*  ^^^' 

m2 
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to  be  merged^  that  is,  sunk  or  drowned  in  the  greater.  Bat 
they  must  come  to  one  and  the  same  person  in  one  and  the 
2  Rep.  61.  same  right ;  else  if  the  freehold  be  in  his  own  right,  and  he 
8  Ec^.  74.  jjug  ^  \jQxm.  in  right  of  another,  there  is  no  merger.  An  estate 
tail  is  an  exception  to  this  rule :  for  estates  tail  are  preserved 
from  merger  by  the  operation  and  construction  of  the  statute 
de  donisy  which  have  probably  arisen  upon  this  consideration: 
that  in  the  common  cases  of  merger  of  estates  for  life  or  yean 
by  uniting  with  the  inheritance,  the  particular  tenant  has  the 
sole  interest  in  them,  and  has  power  at  any  time  to  defeat, 
destroy,  or  surrender  them  to  the  reversioner ;  therefore  the 
merger  in  this  case  is  considered  by  the  law  as  a  virtual  8in«- 
Gro.  Eliz.  a02.  render  of  the  inferior  estate ;  but  a  tenant  in  tail  can  only  bai 
or  destroy  his  estate  by  certain  prescribed  modes ;  and  it  would 
have  been  improvident  to  have  allowed  him  by  purchasing  the 
reversion  in  fee  to  merge  his  particular  estate  and  defeat  the 
inheritance  of  his  issue. 
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CHAPTER  XIL 

OF  B8TATE8  IN  SEVERALTY,   JOINT-TENANCY,   COPARCENARY, 

AND  COMMON. 

Estates  of  any  quantity  or  length  of  duration,  and  whether  Of  the  nature 
liey  are  in  actual  possession  or  expectancy,  considered  with  ^  estoteTwlth 
^esfect  to  the  number  and  connexions  of  their  owners,  may  be  regard  to  the 
leld  in  four  different  ways:   in  severalty,  in  joint-tenancy,  ^^^\^^o( 
in  Goparcenaiy,  and  in  common.  the  tenants. 

He  that  holds  lands  or  tenements  in  severalty ^  or  is  sole  Estates  in 
tenant  thereof  is  he  that  holds  them  in  his  own  right  only,  ^®^^^*y- 
without  any  other  person  being  joined  or  connected  with  him 
m  point  of  interest,  during  his  estate  therein. 

An  estate  m  joint-tenancy  is  where  lands  or  tenements  are  Estates  in  joint- 
panted  to  two  or  more  persons  to  hold  in  fee-simple,  fee-tail,  ^^^^y* 
fcr  life,  for  years,  or  at  wilL     The  creation  of  an  estate  in     **^  ^  ^    * 
joint-tenancy  depends  on  the  wording  of  the  deed,  or  devise 
by  which  the  tenants  claim  title ;  for  this  estate  can  only  arise 
by  purchase,  or  grant,  that  is,  by  the  act  of  the  parties,  and 
never  by  the  mere  act  of  law.     K  an  estate  be  given  to  a 
plurality  of  persons  without  adding  any  restrictive,  exclusive, 
or  explanatory  words,  as  if  an  estate  be  granted  to  A.  and  B. 
and  diieir  heirs,  this  makes  them  immediately  joint-tenants  in 
fceof  the  lands. 

The  properties  of  a  joint-estate  are  derived  from  its  unity,  its  properties, 
which  is  fourfold :  the  unity  of  interest^  the  unity  of  titld  the 
onity  of  timcy  and  the  unity  of  possession  ;  that  is,  joint-tenants 
Wc  one  and  the  same  interest,  accruing  by  one  and  the  same 
conveyance,  commencing  at  one  and  the  same  time,  and  held 
\>j  one  and  the  same  undivided  possession.     The  estate  carmot 
irise  by  descent ;  but  only  by  purchase  or  acquisition.     Joint-  Unity  of  pos- 
enants  are  seised  by  the  half  or  moiety y  and  by  all;  that  is, 
hey  each  of  them  have  the  entire  possession,  as  well  of  every  ^^^  >•  288« 
arcel  as  of  the  whole.     They  have  not,  one  of  them  a  seisin 
r  one-half  or  moiety,  and  the  other,  of  the  other  moiety ; 
or  can  one   be   exclusively   seised    of  one   acre,    and    his 
»mpamon  of  another:    but  each   has  an  undivided  moiety 
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Bract.  /.  5,       of  the  whole,  and  not  the  whole  of  an  undivided  nuwet 
tp.  6.  c.  26.       r|^^  incidents  to  a  joint-estate  depend  upon  the  prindp 

InciQcots  to  «  It**  •/•*  J  * 

the  union  of  ^  thorough  and  mtunate  union  of  interest  ana  poesessioi 
interest  and  ^q  joint-tenants  let  a  verbal  lease  of  their  land,  reservinj 
S/  Litt.  214.  to  one  of  them,  it  enures  to  both  in  respect  of  the  joint  reve 
319*  364  ^^^'  ^  livery  of  seisin  be  made  to  one  joint-tenant  it  enures  to 
and  the  entry  of  one  is  as  effectual  as  if  it  were  the  act  of 
and  in  all  actions  relating  to  their  joint-estate  one  joint-t 
Of  the  jus  ac  caunot  suc  or  be  sued  without  joining  the  other.  Whe 
cre§cewU,  or      q^  more  Dcrsons  are  seised  of  a  joint-estate  of  inheritaiM 

right  of  8ur-  ,  *   ,  .   •     i  j 

vivorship.         their  own  lives,  or  pur  auter  vie,  or  are  joinuy  possessed  < 

chattel  interest,  the  entire  tenancy  upon  the  decease  of  i 

them  remains  to  the  survivors,  and  at  length  to  the  last  sur 

and  he  shall  be  entitled  to  the  whole  estate  whatever 

whether  an  inheritance  or  a  common  freehold  only,  or  ( 

Litt  8. 280,      less  estate.     This  right  of  survivorship  is  called  by  our  a 

authors,  the  jus  accrescendi,  because  the  right  upon  the 

of  one  joint-tenant  accumulates  and  increases  to  the  sur 

Bract  L  4,  tr.    This  ju8  accrescendi  ought  to  be  mutual,  which  is  one  i 

Fleta,  1,3  c.  4.  ^^7  neither  the  king  nor  any  corporation  can  be  a  joint-) 

Co.  Litt  190.    with  a  private  person.   There  is  no  mutuality,  the  private  ] 

2  Lev*  12  ^^'    ^^^  never  be  seised  of  the  entirety  by  survivorship ;  fi 

king  and  the  corporation  can  never  die. 

The  modes  by        An  estate  in  joint -tenancy  may  be  severed  and  destroi 

temMcy  maT    destroying  any  of  its  constituent  unities.     It  may  be  des 

be  severed  and  without  any  alienation,  by  merely  disuniting  the  posa 

^^^^   •         As  if  two  joint-tenants  agree  to  part  their  lands  and  hok 

in  severalty,  they  are  no  longer  joint-tenants.     By  the  co 

law  one  joint-tenant  could  not  compel  the  other  to  make 

tion ;  but  by  31  Hen.  8,  c  1,  and  32  Hen.  8,c.  32,  jomt-t 

Litt.  8. 290.      either  of  inheritances,  or  other   less  estates  are  comp 

by  writ  of  partition  to  divide  their  land  (6).     The  jc 

may  be  destroyed  by  destroying  the  unity  of  title.     As 

joint-tenant  aliens  his  estate  to  a  third  person :  here  the 

Litt  8.  292.      tenancy  is  severed  and  turned  into  tenancy  in  common ; : 

grantee  and  the  remaining  joint-tenant  hold  by  difFerenl 

one  derived  from  the  original,  the  other  from  the  subs 


(a)  Under  the  new  Statute  of  Limitations,  3  &  4  Wm.  4.  c.  27,  s.  12,  a  bar  h 
of  enjoyment  is  no  longer  prevented  by  the  unity  of  possession  between  joint 
coparceners,  and  tenants  in  common. 

(6)  The  writ  of  partition  was  abolished  by  3  &  4  Wm.  4,  c.  27,  s.  36,  and  t 
sion  is  now,  as  it  was  for  some  time  previous  to  the  abolition  of  the  writ  of  p 
effected  by  commission  from  the  courts  of  chancery  or  exchequer. 
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^tor.     But  a  devise  of  one's  share^  by  will,  is  no  severance 
if  the  jointure,  for  no  testament  takes  effect  till  after  the  death 
i  the  testator,  and  by  such  death  the  right  of  the  survivor, 
which  accrued  at  the  original  creation  of  the  estate,  and  has,  q^  Liu.  185. 
hoefore,  a  priori^  to  the  dther)  is  already  vested.     It  may  Litt.  s.  287. 
It  destroyed  by  destroying  the  unity  of  interest     And,  there- 
ore,  if  there  be  two  joint-tenants  for  life,  and  the  inheritance 
I  purchased  by  or  descends  upon  either,  it  is  a  severance  of 
he  jointure.     In  short,  when,  by  any  act  or  event,  different  ^.     j,^  .^^ 
Dteresta  are  created  in  the  several  parts  of  the  estate,  or  they 
le  held  by  different  tides,  or  if  merely  the  possession  is 
leparated;  so  that  the  tenants  have  no  longer  these  four  indis- 
KDsable  properties,  a  sameness  of  interest,  and  undivided  Nihil  de  re 
measion,  a  title  vesting  at  one  and  the  same  time,  and  by  JJ^^J^*  ^'", 
ne  and  the  same  act  or  grant,  the  jointure  is  instandy  dissolved,  qaando  jus  ac 
And  whenever,  or  by  whatever  means  the  jointure  ceases  or  haSTco.Litt. 
ii  severed,  the  right  of  survivorship  or  jus  accrescendi  the  same  188  (c). 
BHtant  ceases  vrith  it 

Sometimes  it  is  disadvantageous  to  dissolve  the  joint  estate ;  xhe  consp- 
« if  there  be  two  joint-tenants  for  life  and  they  make  partition,  qpences  of 
Ab  dissolves  the  jointure ;  and  they  then  have  an  estate  in  a  j<^^tc.  ^ 
noietjr  only  for  their  own  Uves  merely ;  and  on  the  death  of 
either,  the  reversioner  shall  enter  on  his  moiety.     And  there- 
iiie,  if  there  be  two  joint-tenants  for  life,  and  one  grants  away 
Ui  part  for  the  life  of  his  companion,  this  is  a  forfeiture ;  for  by 
tke  severance  of  the  jointure  he  acquires  in  his  own  moiety, 
odIj  an  estate  for  his  own  life ;  and  then  he  grants  the  same 
Imdfor  the  life  of  another,  which  grant  is  a  forfeiture  of  his  4  Leon.  237. 
otite;  for  it  is  creating  an  estate  which  may,  by  possibility,  Litt8.24i,242. 
iMt  longer  than  that  which  he  is  legally  entided  to. 

An  estate  held  in  coparcenary  is  where  lands  of  inheritance  of  estates  in 
descend  from  the  ancestor  to  two  or  more  persons.    It  arises  coparcenary. 
cither  by  common  law  or  particular  custom.     By  common  law : 
aiwhere  a  person  seised  in  fee  simple  or  in  fee  tail  dies,  and 
\m  next  heirs  are  two  or  more  females,  his  daughter's,  sister% 
aantVy  cousin's,  or  their  representatives ;  in  this  case  they  shall 
ifl  inherit,  and  these  co-heirs  are  then  called  coparceners  or  Litt.  8.24 1,242. 
ftateners.     Parceners,  by  particular  custom,  are  where  lands 
iescend,  as  in  gavelkind,  to  all  the  males  in  equal  degree,  as 
Rm's,  brother's,  uncle's,  &c     And  in  either  of  these  cases  all  Ibid. 
he  parceners  put  together  make  but  one  heir,  and  have  but  Co.  Litt  163. 

(c)  'So  part  of  the  estate  accrues  to  him  vtho  has  nothing  in  the  estate  when  the  right 
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one  estate  among  them.     The  properties  of  parceners  are  in 

some  respects  like  those  of  joint-tenants ;   they  having  the 

same  unities  of  inter esty  titley  and  possessum  {d).   But  they  dife 

2  Inst.  403.       fr^"^  joint-tenants  in  these  points.     They  are  excluded  fiom 

maintaining  against  each  other 'an  action  of  waste.    Thej 

always  claim  by  descent,  whereas  joint-tenants  always  claim  hj 

purchase ;  and  hence  no  lands  can  be  held  in  coparcenary  but 

estates  of  inheritance  which  are  of  a  descendible  nature ;  whikt 

not  only  estates  in  fee,  and  in  tail,  but  for  life  or  years,  may  be 

held  in  joint-tenancy.     There  is  no  unity  of  time  necesBUj  to 

an  estate  in  coparcenary.  For  if  A.  has  two  daughters  to  lAum 

his  estate  descends  in  coparcenary,  and  one  dies  before  theotber, 

the  surviving  daughter  and  the  heir  of  the  other,  or  when  bodi 

Co.  Litt.  164,    ^^  dead  their  two  heirs  are  still  parceners,  the  estate  vesting 

"**•  in  each  of  them  at  different  times.     Parceners,  though  they- 

have  an  unity  have  not  an  entirety  of  interest     Tbej  are 

Co.  Litt.  163,    entitled  each  to  a  distinct  moiety ;  and  of  course  there  is  vo 

jus  accrescendi  or  survivorship  between  them :  for  each  part 

descends  severally  to  their  respective  heirs,  though  the  parti 

being  undivided  the  unity  of  possession  continues.     Aiidai 

long  as  the  lands  continue  in  a  course  of  descent  and  united  in 

possession,  so  long  are  the  tenants  therein,  whether  nude  or 

female,  called  parceners. 

Of  partition  of       There  are  five  methods  by   which  parceners  may   mab 

estates  iu  co-      partition ;  four  of  which  are  by  consent,  and  one  by  conh 

parcenarv  •/  ^  *i 

Litt  8  263  264  P^^^^"'  '^^  ^^  ^  where  they  agree  to  divide  the  lands  in 
'  equal  parts  in  severalty,  and  that  each  shall  have  such  a 
determinate  part  The  second  is,  when  they  agree  to  chooie 
some  friend  to  make  partition  for  them,  and  then  the  sisten 
shall  choose  each  of  them  her  part  according  to  seniority  of 
age.  This  privilege  is  personal ;  for  if  the  eldest  sister  die, 
her  issue  shall  not  choose  first,  but  the  next  sister.  But  if  an 
advowson  descend  in  coparcenary,  and  the  sisters  cannot  agree 
in  the  presentation,  the  eldest  and  her  issue,  or  her  husband  or 
Co.  Litt.  166.  '^^^  assigns,  shall  present  alone  before  the  younger.  A  third 
3  Rep.  22.  method  of  partition  is  where  the  eldest  divides,  and  then  die 
shall  choose  last,  for  the  rule  of  law  is  cujus  est  divisio  aUerim 
est  eleciio.  The  foiu'th  method  is,  where  the  sisters  agree  to 
cast  lots  for  their  shares  ;  and  these  are  the  methods  by  con- 
sent That  by  compulsion  is  where  one  or  more  sue  out  a; 
writ  of  partition  against  the  others  {e) ;  whereupon  the  sheriff 


(cI)  See  note  (a)  to  this  chapter. 

(f)  The  writ  of  partition  was  abolished  by  3  &  4  Wm.  4,  c.  27,  s.  36,  and  the  divisioi^ 
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lall  go  to  the  lands  and  make  partition  thereof  by  the  verdict 

-a jury  there  impannelled,  and  assign  to  each  of  the  par- 

incTB  her  part  in  severalty.     The  mansion-house,  common  of  Co.  Litt  164, 

torers,  common  of  piscary  uncertain,  or  any  other  common, 

ithoat  stint,   cannot  be  divided,  but  the  coparceners  shall 

ke  the  profits  by  turns.     If  one  of  the  daughters  has  had  an 

tate  given  with  her  in  frankmarrmge  by  her  ancestor,  and 

ids  descend  fi!t)m  the  same  ancestor  to  her  and  her  sisters  in 

sample,  she  or  her  heirs  shall  have  no  share  of  them,  unless  Brae./.2.c.d4. 

By  will  agree  to  divide  the  lands,  so  given  in  fi-ankmarriage,  27a!  '*  ^^  ^ 

equal  proportion  with  the  rest  of  the  lands  descending. 

The  estate  in  coparcenary  may  be  dissolved  either  by  par-  Dissolution  of 

ion,  which  disunites  the  possession ;  by  alienation  of  one  parcenwy!^ 

ffoener,  which  disunites  the   title,   and  may  disunite    the 

tnest ;  or  by  the  whole,  at  last  descending  to  and  vesting  in 

le  ongle  person,  which  brings  it  to  an  estate  in  severalty. 

Tenants  in  common  are  such  as  hold  by  several  and  distinct  Of  tenants  in 

iOf  but  by  unity  of  possession,  because  neither  knows  his  common. 

m  several^,  and  therefore  they  all  occupy  promiscuously.  L***-  ■•  292. 

Ins  tenancy  therefore  happens  where  there  is  a  unity  ofpos- 

mm  merely,  but  perhaps  an  entire  disunion  of  interest,  of 

de,  and  of  time.     For  if  there  be  two  tenants  in  common  of 

lods,  one  may  hold  his  part  in  fee  simple,  the  other  in  fee 

il  or  for  life,  so  that  there  is  no  necessary  unity  of  interest ; 

K  may  hold  by  descent,  the  other  by  purchase ;  or  the  one 

f  pmchase  fi^m  A.  the  other  by  purchase  fi^m  B. ;  so  that 

me  18  no  uni^  of  title :  one's  estate  may  have  been  vested 

ftj  years,  the  others  but  yesterday ;  so  that  there  is  no  unity 

ftime.    The  only  unity  there  is,  is  that  of  possession.     Te- 

117  in  common  may  be  created  either  by  the  destruction  of 

e  two  other  estates  in  joint-tenancy  and  coparcenary,  or  by 

edal  limitation  in  a  deed.     But  the  destruction  must  be 

ch  as  does  not  sever  the  uni^  of  possession,  but  only  the 


Mr  effected  by  commission  from  a  court  of  equity.  To  these  partitions  the  law  has 
^ed  the  incidents  of  an  implied  warranty  and  condition ;  a  warranty  by  which,  if 
Bd  action  be  brought  against  one  of  the  coparceners  by  a  stranger  who  claims  the 
I  allotted  to  her,  she  is  enabled  to  vouch  or  call  upon  the  rest  to  join  in  defending 
n^U  or  if  she  shall  be  evicted,  to  contribute  from  their  own  aUotments  to  her  com- 
lition ;  and  a  condition  by  virtue  of  which,  if  lawfully  evicted,  she  may  enter  on  the 
r  aUotments,  and  thus  annulling  the  partition,  be  restored  to  her  old  undivided 
t  in  the  remaining  tenements.  If,  however,  one  of  the  coparceners  after  partition 
her  allotment,  the  feoffee,  or  grantee,  cannot  take  advantage  of  this  implied  war- 
'  or  condition,  though  it  may  be  enforced  against  him  by  the  other  coparceners. — 
m's  Compend.  Law  0/ Real  Property,  4th  ed,  p.  115. 
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unity  of  title  or  interest :  as  if  one  of  two  joint  tenants  in  fee 
Litt  s.  293       alienes  his  estate  for  the  life  of  the  alienee,  the  alienee  and  the 
other  joint-tenant  are  tenants  in  common ;   so,  if  one  joint- 
tenant  gives  his  part  to  A.  in  tail,  and  the  other  gives  his  to  & 
Lht.  8. 295.       in  tail,  the  donees  are  tenants  in  common,  as  holding  by  dif' 
IKd.  s.  309.      ferent  titles  and  conveyances.     K  one  of  two  parceners  alienei^ 
the  alienee  and  the  remaining  parcener  are  tenants  in  common; 
because  they  hold  by  different  titles,  the  parcener  by  defloeat, 
the  alienee  by  purchase.   In  short,  whenever  an  estate  in  joint- 
tenancy  or  coparcenary  is  dissolved,  so  that  there  be  no  pir 
tition  made,  but  the  unity  of  possession  continues,  it  is  tumfld 
into  a  tenancy  in  common.     A  tenancy  in  common  may  ih 
be  created  by  express  limitation  in  a  deed ;  but  here  caie  mul 
be  taken  not  to  insert  words  which  imply  a  joint  estate;  wi 
then,  if  lands  be  given  to  two  or  more,  and  it  be  not  joml' 
tenancy,  it  must  be  tenancy  in  common*      But  the  law  is  tfji 
in  its  constructions,  to  &vourjoint-tenantcy  rather  than  teniiig 
1  V   tr  32       ^  common.     An  estate  given  to  A.  and  B.  ejuallg  to  k 
3  Rep.  39.        divided  between  them,  in  mll$  is  a  tenancy  in  common;  becaN 
lEq.  Cas.  Abr.  ^^  devisor  is  presumed  to  have  meant  what  is  most  benefidali 
1  P.  Wms.  17.  both  the  devisees ;  but  in  deeds  it  is  a  joint-tenancy ;  imp^iBl 
no    more  than  the  law  has   annexed  to    that    estate,  da 
divisibility ;   this  nicety,  therefore,  in  the  wording  of  gnaM 
makes  it  the  safest  way  when  a  tenancy  in  common  is  meMl 
to  be  created,  to  add  express  words  of  exclusion  as  wdl  fl 
description,  and  limit  the  estate  to  A.  and  B.  to  hold  oi  temKt 
tending  ^     *'*  common  and  not  as  joint-tenants.    Tenants  in  commMI 
nancy  in  com-    like  joint-tenants,  are  compellable  by  the  statutes  of  Hen.  It 
"*'"•  and  Wm.  3,  before  mentioned,  to  make  partition  (/).    TUk 

other  incidents  are  such  as  arise  from  the  unity  of  possesMi 

and  are  therefore  the  same  as  appertain  to  joint-tenants  m^d^ 

upon  that  account ;  but  as  for  the  incidents  of  joint-temail 

Co.  Litt.  197.    which  arise  from  the  privity  of  titie  or  the  union  or  entirely  li 

interest,  these  are  not  applicable  to  tenants  in  common,  iAm 

interests  are  distinct,  and  whose  titles  are  not  joint  but  sevenl 

by  which  Estates  in  common  can  only   be  dissolved  two  ways;  Iq 

estates  m  com.  uniting  all  the  titles  and  interests  in  one  tenant,  by  purdm 

dissolved.         or  Otherwise,  which  brings  the  whole  to  one  severalty ;  or  bj 

making  partition  between  the  several    tenants  in  commaa 

which  gives  them  all  respective    severalties;    for,    indeed 

tenancies  in  common  differ  in  nothing  from  sole  estates,  ii 

merely  in  the  blending  and  unity  of  possession. 


if)  See  ante,  pages  166.  168. 
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CHAPTER  Xm. 

OF   THB  TITLE   TO  THING6  REAL  Of  GENERAL. 

FaBtitlc  to  things  real  ia  the  means  whereby  the  owner  of  Of  the  title  to 
«ds  has  the  first  possession  of  his  property.  '"^^^ 

There  are  four  several  stages  or  degrees  requisite  to  form  a  Of  the  requi- 
omplete  title  to  lands  anS   tenements;    namely,  the  naked  pi^^^Se!*"*" 
QBsession,  the  right  of  possession,  the  right  of  propertjr,  and 
lie  right  of  possession  joined  with  the  right  of  propertjr. 

The  lowest  and  most  imperfect  degree  of  title  consists  in  the  Of  the  naked 
acre  naked  possession  without  right  This  may  happen  when  P<««»ioil 
oe  man  invades  the  possession  of  another,  and  turns  him  out, 
diich  is  termed  a  disseisin  ;  or  after  the  death  of  the  ancestor 
f  particular  tenant,  and  before  the  entry  of  the  heir,  or  him 
n  remainder  or  reversion,  a  stranger  may  get  possession  and 
lold  out  him  that  had  a  right  to  enter.  In  which  cases;  till 
Kme  act  be  done  by  the  rightful  owner  to  assert  his  title,  such 
ictnal  possession  of  the  wrong  doer  is  primd  facie  evidence  of 

afenl  title. 

Tne  ri^t  of  possession  may  reside  in  one  man,  while  the  The  ri^ht  of 
Ktnal  possession  is  in  another.  For  if  a  man  be  disseised  or  poMcssion. 
bptout  of  possession  by  any  of  the  means  before  mentioned, 
]fethe  has  still  the  right  of  possession,  and  may  exert  it  when- 
erer  he  thinks  proper,  by  entering  upon  the  disseisor  and 
taning  him  out  But  this  right  of  possession  is  of  two  sorts : 
■I  apparent  right  of  possession,  which  may  be  defeated  by 
inmog  a  better  and  an  actual  right  Thus,  if  the  disseisor  or 
VTODgdoer  dies  possessed  of  the  land,  which  descends  to  his 
ka^  by  the  common  law  the  heir  has  attained  an  apparent 
TO^  though  the  actual  right  is  in  the  person  disseised,  and 
I  diall  not  be  lawful  for  the  person  disseised  to  devest  this 
ifpuent  right  by  mere  entry  or  other  act  of  his  own,  but 
ttly  by  an  action  at  law ;  for  till  the  contrary  be  proved  the  Litt.  s.  385. 
inr  will  presume  the  right  to  be  in  the  heir,  whose  ancestor 
ied  seised  (a).  But  if  he  who  has  the  actual  right  of  pos- 
Mkm  brings  his  action  within  the  proper  time,  he  will  then, 
by  sentence  of  law,  recover  actual  possession.     Yet,  if  he  omits 


(«)  By  3  &  4  Wm.  4,  c.  27,  8.  39,  no  descent,  cast,  discontinuance,  or  warranty, 
whidi  may  happen  or  be  made  after  1st  January,  1834,  shall  toll  or  defeat  any  right  of 
«itry  or  action  for  the  recovery  of  land. 
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to  do  80,  his  adversary  may  in  time  gain  an  actual  right  of 
The  right  of  possession  in  consequence  of  the  other's  n^ligencel  TIk 
property.  mere  right  of  property,  without  possession,  or  the  right  of  pos- 

session, has  been  styled  the  mere  rights  jus  merum^  and  die 
estate  of  the  owner  is  in  such  cases  said  to  be  totally  devested 
Co.  Litt.  345.  eji^put  to  a  right  A  person  in  this  situation  may  have  die 
true  ultimate  property  of  the  lands  in  himself;  but  by  his  own 
negligence  the  presumptive  evidence  of  that  right  is  in  &Yor  of 
his  antagonist,  who  has  thereby  gained  the  absolute  rig^  of 
possession.  As  if  a  person  disseised  neglets  to  pursue  his 
remedy  within  the  proper  time,  the  diseissor  or  his  heirs  gain 
the  actual  right  of  possession,  and  the  person  disseised  has  die 
right  of  property,  or  mere  rights  and  must  be  strictly  held  to 
the  proof  of  it,  in  order  to  recover  possession.  Thus,  if  a 
disseisor  turns  me  out  of  possession  of  my  lands,  he  tfaerdj 
gains  a  mere  naked  possession^  and  I  still  retain  the  righi  ^ 
possession  and  right  of  property.  K  the  disseisor  dies,  and  die 
lands  descend  to  his  son,  the  son  gains  an  apparent  rig^of 
possession ;  but  I  still  retain  the  actual  right  of  possession  aod 
property.  If  I  acquiesce  for  thirty  years  (6)  without  bringiiig 
any  action  to  recover  possession  of  the  lands,  the  son  gains  die 
actual  right  of  possession^  and  I  retain  nothing  but  the  mm 
right  of  property.  And  even  this  right  of  property  will  H^ 
or  at  least  it  wUl  be  without  a  remedy,  unless  I  puisne  it 
within  the  space   of  sixty  years  (e).      Hence,  one  man  xokj 

(6)  By  3  &  4  Wm.  4,  c.  27>  no  land  or  rent  can  be  recovered  but  within  twaUy  fcv* 
after  the  right  of  action  accrued  to  the  claimant,  or  some  person,  whose  estate  he  diifliSi 
See  this  act  abstracted,  post,  book  2,  cap.  17. 

(c)  The  rights  as  well  as  the  remedy,  is  now  extinguished  at  the  end  of  twenty  JBSI^ 
unless  in  the  cases  of  disability  mentioned  in  the  act  3  &  4  Wm.  4,  c.  27 ;  and  by  tkl 
l/th  section  of  that  act,  no  entry,  distress,  or  action,  can  now  be  made  or  brongbkii 
any  case  beyond  forty  years  after  the  right  of  action  accrued.  (See  an  abstract  of  tkii 
act^  post,  ch.  17.)  "  It  should  be  kept  in  view  that  forty  years  are  not  a  bar  agaimtal 
the  world.  The  twenty  years  form  the  regular  bar,  and  the  savings  are  the  excepltoai 
and  the  forty  years  run  only  in  the  case  of  disabilities,  in  even  which  case  not  mon 
than  forty  years  are  allowed ;  but  the  twenty  years  run  only  from  the  time  whoi  ^ 
right  first  accrued,  and  that  (in  the  case  of  a  remainder  for  example,)  is  not  until  I 
falls  into  possession,  which  event,  in  the  common  case  of  an  estate  for  life,  with  a  n* 
mainder  over,  may  not  happen  within  forty  years  of  its  creation ;"  Swgd,  Vend,  4*  ^ 
loth  ed.  V,  2,  p,  353.  "  When  there  are  no  disabilities  then  under  the  2d,  21st,  hm 
22d  sections,  an  adverse  possession  of  twenty  years,  and  when  there  are  disabilitiei 
then  an  adverse  possession  for  the  periods  fixed  in  the  16th,  17th,  and  18th  section 
will  bar  either  an  estate  for  life  or  an  estate  in  fee,  or  an  estate  tail,  and  all  estates  1 
take  effect  after  or  in  defeasance  of  an  estate  tail ;  and  by  the  23rd  section,  a  posse 
sion  for  twenty  years  by  a  person  entitled  under  an  assurance  by  a  tenant  in  ta 


REAL   IN  GENERAL.  173 

We  the  passessiofh  another  the  right  ofpossesriony  and  a  third 
the  right  of  property.  For  if  tenant  in  tail  enfeofis  A.  in  fee 
dmple,  and  dies,  and  B.  disseises  A.,  B.  will  have  the  posses- 
simiy  A.  the  right  of  possession,  and  the  issue  in  tail  the  right 
^property.  A.  may  recover  the  possession  against  B.,  and 
iAerwaids  the  issue  in  tail  may  evict  A.,  and  unite  in  him- 
elf  the  possession,  the  right  of  possession,  and  the  right  of 

property.     In  which  union  consists  a  complete  title  to  lands,  Mirr.i,2,c.27. 
jenements,  and  hereditaments.  ^*  ^^  ^^• 


rtich  shall  not  bar  the  estates,  to  take  effect  after,  or  in  defeasance  of  an  estate  tail, 
liD  have  the  effect  of  barring  the  same ;  but  possession  adverse  to  a  tenant  for  life  will 
lotnm  on  against  a  remainder  man  or  reversioner;  so  that  although  a  tenant  for  life 
nay  be  barred  by  an  adverse  possession  of  twenty  years,  it  would,  except  in  the  case 
fcdfied  in  the  20th  section,  require  another  period  of  adverse  possession,  commencing 
'mil  the  death  of  the  tenant  for  life,  to  bar  a  remainder  man  or  reversioner.    It  follows 
kit  no  purchaser  can  be  satisfied  with  a  vendor's  title,  depending  solely  on  an  undis- 
iriwd  possession  of  twenty  years,  as  the  person  to  whom  such  possession  may  have 
MB  adyerse,  may  be  only  a  tenant  for  life,  or  may  have  been  at  the  time  when  the 
dmse  possession  commenced,  under  some  of  the  disabilities  mentioned  in  the  16th 
Mkm.    In  aU  cases,  therefore,  a  vendor  in  undisturbed  possession  for  twenty  years 
by  the  production  of  the  previous  titie,  shew  either  that  he  lawfully  obtained  such 
and  that  he  has  the  estate  and  interest  which  he  professes  to  seU,  or  that  his 
NMwion  being  adverse,  the  estates  and  interests  of  the  parties  rightfully  entitied 
HIS  been  barred  by  such  adverse  possession.     It  is  a  mistake  to  suppose,  that  in  con- 
ifiienee  of  the  new  statute  of  limitations,  a  purchaser  will  not  be  warranted  in  re- 
liniig  the  abstract  of  tide  to  go  so  far  back  as  under  the  old  system.    I  have  known 
imstance  of  a  person  being  tenant  for  life  for  more  than  eighty  years.    Such  a  person 
Igbt  have  been  dispossessed  at  the  time  when  his  right  first  accrued.    An  adverse 
•Minoii  to  him  during  the  whole  period  of  his  life  would  not  have  made  a  good  title 
mist  the  remainder  man  or  reversioner  under  the  old  law,  nor  will  it  do  so  under  the 
V  hw.    It  is  a  conmion  notion,  that  the  present  length  of  abstracts  is  with  reference 
Ae  fimitation  of  sixty  years.    This  is  quite  a  mistake;  it  is  with  reference  to  the 
nUom  qf  human  life;  and  so  long  as  tiie  law  will  not  allow  a  remainder  man,  ex- 
dnit  on  an  estate  for  life,  to  be  barred  by  a  possession  adverse  to  the  tenant  for  life, 
■rchaser  will  be  entitied  to  require  a  titie  to  be  shewn  for  the  same  period  as  hereto- 
1  mder  the  old  law.    Advowsons  are  specially  provided  for  by  the  30th,  31st,  32d, 
i  33d  aections,  and  the  length  of  abstracts  as  to  them  must  be  with  reference  to  the 
liod  ci  one  hundred  years  fixed  by  the  last  of  those  sections." — Extracted  from  Mr. 
vii^s  ophdom  in  Mr,  Hayes'*  valuable  work  on  Conveyancing  and  Real  Property,  4th 
p^^7. 
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CHAPTER  XIV. 


OF  TITLE  BY  DESCENT. 


Of  the  methods  Th£  methocLs  of  acquiring  on  the  one  hand,  and  of  losing  cm 
andlo^'iStle.  ^^  Other,  a  title  to  estates  in  things  real,  are  reduced  bj <mr 

law  to  two :  descenty  where  the  title  is  vested  in  a  man  by  the 
Co  Litt  18      single  operation  of  law ;  and  purchase^  where  the  title  is  vested 

in  him  by  his  own  act  or  agreement 
DeMseut  Descent  or  hereditary  succession  is  the  title  whereby  a  mai^ 

on  the  death  of  his  ancestor,  acquires  his  estate  by  ri^t  of 

representation  as  his  heir  at  law.  (a) 


(a)  By  3  &  4  Wm.  4,  c.  106,  it  is  enacted,  that  the  word  "  land''  in  the  act  shall 
extend  to  manors,  advowsons,  messuages,  and  all  other  hereditaments,  whether  oo^ 
poreal  or  incorporeal,  and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  aai 
whether  descendible  according  to  the  common  law,  or  according  to  the  custom  <tfgifdi* 
kind  or  borough  English,  or  any  other  custom,  and  to  money  to  be  laid  out  in  the  pv> 
chase  of  land,  and  to  chattels  and  other  personal  property  transmissible  to  beiit,  aai 
blso  to  any  share  of  the  same  hereditaments  and  properties,  or  any  of  them,  and  to  i^ 
estate  of  inheritance,  or  estate  for  any  life  or  lives,  or  other  estate  transnoissible  to  hai% 
and  to  any  possibility,  right,  or  title  of  entry  or  action,  and  any  other  interest  capiUi 
of  being  inherited,  and  whether  the  same  shall  be  in  possession,  reversion,  remtimH 
or  contingency ;  and  the  words,  "  the  purchaser,"  shall  mean  the  person  who  last  ae* 
quired  the  land  otherwise  than  by  descent,  escheat,  partition,  or  enclosure;  and  Al 
word  "  descent"  shall  mean  the  tide  to  inherit  land  by  consanguinity,  as  well  if^ 
the  heir  shall  be  an  ancestor  or  collateral  relation,  as  where  he  shall  be  a  diQd  tf 
other  issue ;  and  the  expression  "  descendants  of  any  ancestor,"  shall  extend  to  i| ' 
persons  who  must  trace  their  descent  through  such  ancestor;  and  the  expression  "4l 
person  last  entitled  to  land"  shall  extend  to  the  last  person  who  had  a  right  theiil% 
whether  he  did  or  did  not  obtain  the  possession  or  the  receipt  of  the  rents  and  proltl. 
thereof;  and  the  word  ''assurance"  shall  mean  any  deed  or  instrument  (other  thttJI 
will),  by  which  any  land  shall  be  conveyed  or  transferred  at  law  or  in  equity.    By  s>  1^ 
in  every  case  descent  shall  be  traced  from  the  purchaser,  and  to  the  intent  that  Al 
pedigree  may  never  be  carried  further  back  than  the  circumstances  of  the  case  and  dMit 
nature  of  the  title  shall  require,  the  person  last  entitled  to  the  land  shall  for  the  ptf! 
poses  of  this  act  be  considered  to  have  been  the  purchaser  thereof,  unless  it  shall  kl 
proved  that  he  inherited  the  same,  in  which  case  the  person  from  whom  he  inherild 
the  same  shall  be  considered  to  have  been  the  purchaser,  unless  it  shall  be  proved  thit  | 
he  inherited  the  same ;  and  in  like  manner  the  last  person  from  whom  the  land  shall  b^  . 
proved  to  have  been  inherited,  shaU  in  every  case  be  considered  to  have  been  the  par* 
chaser,  unless  it  shall  be  proved  that  he  inherited  the  same.    By  s.  3,  when  any  kal 
shall  have  been  devised  by  any  testator  dying  after  3l8t  December,  1833,  to  the  heir  cf 
such  testator,  such  heir  shall  take  as  devisee ;  and  when  any  land  shall  have  bean 
limited  by  any  assurance  executed  after  3l8t  December  1833,  to  the  person,  or  to  ihe 
heirs  of  the  person,  who  shall  thereby  have  conveyed  the  same  land,  such  person  shall 
be  considered  to  have  acquired  the  same  as  a  purchaser  by  virtue  of  such  assuranee 
and  shall  not  be  considered  to  be  entitled  thereto  as  his  former  estate,  or  part  thereof; 
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Consanguinity  or  kindred,  is  the  connexion  or  relation  of  Consanguinity, 
penons  descended  from  the  same  stock  or  common  ancestor,  lateral. 
Tih  consanguinity  is  either  lineal  or  collateral 

lineal  consanguinity  is  that  which  subsists  between  persons  Lined  ooman. 
of  whom  one  is  descended  in  a  direct  line  from  the  other,  and  S^ii^y- 
both  from  the  same  common  ancestor.     Collateral  kindred  Of  coUateral 
woBwen  to  the  same  description :  collateral  relations  agreeing  ^"'^'^ 
nth  the  lineal  in  this,  that  they  descend  frt)m  the  same  stock 
r ancestor;  but  differing  in  that  they  do  not  descend  one 
ram  the  other.     The  very  being  of  coUateral  consanguinity 
onsists  in  this  descent,  from  one  and  the  same  common 
iieesCor.     Thus  Tltius  and  his  brother  are  related,  because 
)oth  are  derived  from  one  fitther:  Titius  and  his  first  cousin. 


od  bj  8.  4,  wber«  heirs  take  by  purchase  under  limitation  to  the  heirs  of  tbeir  an- 
sMor,  the  land  shall  descend  as  if  the  ancestor  had  been  the  purchaser.  By  8<  5,  no 
Mmt  or  sister  shall  be  considered  to  inherit  immediately  from  his  or  her  brother  or 
irtv,  but  erery  descent  from  a  brother  or  sister  shall  be  traced  through  the  parent. 
if  k  6,  erery  fineal  ancestor  shall  be  capable  of  being  heir  to  any  of  his  issjie ;  and 
lAns  there  shall  be  no  issue  of  the  purchaser,  the  nearest  lineal  ancestor  shall  be  bis 
Ur»  so  that  the  &ther  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 
kd  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal  ancestor  of  his  issue.  By 
&  7»  none  of  the  maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be 
tad^  nor  any  of  their  descendants,  shall  be  capable  of  inheriting  until  aU.his  paternal 
•enlon  and  their  descendants  shall  have  failed ;  and  no  female  paternal  ancestor  of 
iKhperaoDy  nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until  all  his 
>di  paternal  ancestors  and  their  descendants  shall  have  failed ;  and  no  female  maternal 
of  such  person,  nor  any  of  her  descendants,  shall  be  capable  of  inheriting 
aH  hit  male  maternal  ancestors  and  their  descendants  shall  have  failed.  By  s.  S, 
Ins  tiiere  shall  be  a  failure  of  male  paternal  ancestors  of  the  person  from  whom  the 
is  to  be  traced ;  and  their  descendants,  the  mother  of  his  more  remote  male 
ancestor,  or  her  descendants,  shall  be  the  heir  or  heirs  of  such  person  in  pre- 
to  the  mother  of  a  less  remote  male  paternal  ancestor  or  her  descendants ;  and 
kare  there  shall  be  a  failure  of  male  maternal  ancestors  of  such  person  and  their  de- 
nbnts*  the  mother  of  his  more  remote  male  maternal  ancestor  and  her  descendants, 
d  be  the  heir  or  heirs  of  such  person  in  preference  to  the  mother  of  a  less  remote  rosier 
ancestor  and  her  descendants.  By  s.  9>  any  person  related  to  the  person  from 
die  descent  is  to  be  traced  by  the  half-blood,  shaU  be  capable  of  being  his  heir; 
d  tibe  place  in  which  any  such  relation  by  the  half-blood  shall  stand  in  the  order  of 
htritance  so  as  to  be  entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same 
pae  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  shall  be  a  male ; 
lieztafter  the  common  ancestor,  where  such  common  ancestor  shall  be  a  female ;  so 
t  the  hrother  of  the  half-blood  on  the  part  of  the  father  shall  inherit  next  after  the 
ten  of  the  whole  blood  on  the  part  of  the  father  and  their  issue ;  and  the  brother  of 
lUf-bkiod  on  the  part  of  the  mother  shall  inherit  next  after  the  mother.  By  s.  10^ 
v  die  death  of  a  person  attainted,  his  decendants  may  inherit.  By  s.  11,  the  act 
is  not  extend  to  any  descent  happening  on  the  death  of  any  person  before  1st  Jaa. 
(4. 
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because  both  descend  fh)m  the  same  grandfather,  and  his  secG 

cousins'  claim  to  consanguinity  is  that  they  are  both  derh 

fiom  the  same  great  grandfitther. 

The  method  of       The  method  of  computing  degrees  in  the  canon  law,  ^ 

computing  the    q^.  i^w  has  adopted,  is  as  follows :  We  beirin  at  the  comii 

QMfl'CCa  of  COD-  *  ,  _ "  - 

stngumity.  ancestor  and  reckon  downwards,  and  in  whatsoever  degree 
Decretal,  41.4.  ^^  persons  or  the  most  remote  of  them  is  distant  from 
Co.  Idtt  28.      conunon  ancestor,  that  is  the  degree  in  which  they  are  reli 

to  each  other.  Thus  Titius  and  his  brother  are  related  in 
first  degree  ;  for  from  the  fitther  to  each  of  them  is  counted  < 
one :  Titius  and  his  nephew  are  related  in  the  second  deg 
for  the  nephew  is  two  degrees  removed  from  the  com 
ancestor,  viz.y  his  own  grancUather,  the  fitther  of  Titius. 
The  first  rule  The  first  rule  is,  that  inheritances  lineally  descend  to 
of  inheritance,    jgg^^  ^f  ^^  person  who  last  died  actually  seised  in  infifii 

but  never  lineally  ascend  (6).  When,  therefore,  a  pe 
dies  so  seised,  the  inheritance  first  goes  to  his  issue,  as  if  t 
be  Geoffirey,  John,  and  Matthew,  grandfitther,  father,  and  i 
and  John  purchases  land  and  dies ;  his  son,  Matthew,  ( 
succeed  him  as  heir,  and  not  the  grandfitther  Geofliey 
whom  the  land  shall  never  ascend,  but  shall  rather  eschei 
the  lord  (c).  The  affirmative  part  of  this  rule  is  almost 
versally  adopted  by  all  nations ;  but  the  negative  branch 
total  exclusion  of  parents  and  lineal  ancestors,  is  peculu 
our  law.  (d) 
Heirs  apparent  ^J  ^^  ^°  inheritance  can  vest,  nor  can  any  person  be 
uid  presomp.     actual  complete  heir  of  another,  till  the  ancestor  is  previc 

dead.  Nemo  est  hceret  viventis.  Before  that  time 
person  who  is  next  in  the  line  of  succession  is  called  an 
apparent,  or  heir  presumptive.  Heirs  apparent  are 
whose  right  of  inheritance  is  indefeasible,  if  they  outlive 
ancestor,  as  the  eldest  son  or  his  issue,  who  must  be  heir  t 
father.  Heirs  presumptive  are  such,  who,  if  the  ano 
should  die  immediately,  would,  in  the  present  circumstam 
things,  be  his  heirs :  but  whose  right  of  inheritance  nu 
defeated  by  the  contingency  of  some  nearer  heir  being  I 
as  a  brother  or  nephew,  whose  presumptive  succession  nu 
destroyed  by  the  birth  of  a  child ;  or  a  daughter  whose  pi 
hopes  may  be  hereafter  cut  off  by  the  birth  of  a  son.     1 

(b)  By  3  &  4  Wm.  4,  c.  106,  s.  6,  every  lineal  ancestor  is  now  capable  of  inh 
as  heir  to  any  of  his  issue;  and  in  descents  happening  on  the  death  of  any  perso 
Ist  January  1834,  is  preferred  to  collaterals;  see  the  act,  ante,  note  (a)  to  Uiis  chi 

(c)  But  see  now  the  last  note. 

(d)  See  ante,  note  (6)  to  this  chapter. 
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IS  descended  by  the  death  of  the  owner  to  such  brother  B«>.  tit.  De- 
Bw,  or  daughter,  in  the  former  cases  it  shall  be  devested 
>irth  of  a  posthumous  child ;  and  in  the  latter  it  shall 
levested  by  the  birth  of  a  posthumous  son. 

^TBon  can  be  properly  such  an  ancestor,  as  that  an  in-  as  to  seisin 
e  of  lands  or  tenements  can  be  derived  from  him,  unless  of  the  ancestor. 
ad  actual  seisin  of  such  lands,  either  by  his  own  entry,  or 
K)8session  of  his  own,  or  his  ancestor's  lessee  for  years, 
living  rent  fit)m  a  lessee  of  the  freehold  {e) :  or  in  the  Co.  Litt.  15. 
ncorporeal  hereditaments,  unless  he  has  had  receipt  of 
)resentation  to  the  church  in  case  of  an  advowson  and  Co.  Litt.  ll. 
(e).  He  shall  not  be  accounted  an  ancestor  who  has  had 
are  right  or  tide  to  enter,  or  be  otherwise  seised  («) ;  for 
requires  this  notoriety  of  possession  as  evidence  that 
stor  had  that  property  in  himself,  which  is  now  to  be 
ted  to  his  heir  (c).     The  seisin,  therefore,  of  any  person  Flet.  1, 6,  c  2, 
lerstood  makes  him  the  root  or  stock,  from  which  all  ^    ' 
ace   by  right  of  blood   must  be  derived:    which  is 
k1  in  this  maxim,  geinnafacit  stipitem  (e). 

ond  rule  is,  that  the  male  issue  shall  be  admitted  before  The  male  issue 
lie;  thus  sons  shall  be  admitted  before   daughters (/).  Jh ^female •  °" 
jference  of  males  to  females  is  entirely  agreeable  to  the  sons  before 
mccession  among  the  Jews,  and  also  among  the  states     ^ 
ce,  or  at  least  among  the  Athenians ;  but  was  totally 
n  to  the  laws  of  Rome,  wherein  brethren  and  sisters 
owed  to  succeed  to  equal  portions  of  the  inheritance ; 
the  preference  seems  to  have  arisen  entirely  from 
lal  law,   "  Pater  aut  mater  defunctiy  Jilio  non  filue 
\tem  relinquent.     Qui  defunctus  non  Jilios  sed  fiUas 
Uy  ad  ecu  omnis  hcereditas  pertineat.^     But  our  law 


3  &  4  Wm.  4>  c.  106,  88.  1  &  2  (see  ante,  note  (a),)  in  every  descent  happening 
ember,  1833,  the  descent  is  to  be  traced  from  the  purchaser,  and  the  person 
led  to  the  land  is  to  be  considered  the  purchaser,  unless  the  contrary  be  proved 
med  in  the  act ;  and  the  act  declares  that  the  expression  therein,  "  the  person 
led  to  the  land,"  shall  extend  to  the  last  person  who  had  a  right  thereto,  wht- 
lid,  or  did  not  obtain  the  possession,  or  the  receipt  of  the  rents  and  profits 
"  It  should  be  kept  in  view  that  the  explanations  in  section  1,  render  actual 
inecessary  in  the  purchaser,  or  the  person  to  be  deemed  such ;  but  that  all 
1  estates,  and  whether  in  remainder,  or  not,  and  whether  the  party  had  posses- 
leceived  the  rents,  or  not,  are  now  made  the  foundation  of  a  right  in  the  first 
,  firom  whom  the  descent  is  accordingly  to  be  traced." — Sugd.  V,  4*  P*  ^OM  ed, 
so.  But  the  text  is  still  law  in  descents  previous  to  1  Jan.  1834. 
le  new  law  makes  no  alteration  in  this  rule. 
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does  not  extend  to  a  total  exclusion  of  females,  as  the  £ 
and  others,  Where  fends  were  most  stricdy  retained ; 
that  of  the  Saxon  feudists  before  mentioned,  it  only  p 
them  to  males ;  for  though  daughters  are  excluded 
yet  they  succeed  before  any  collateral  relations. 
Of  males,  the        A  tUrd  rule  is,  that  where  there  are  two  or  man 
en^ed'toin-    ^   equal  degree   the   eldest  only  shall  inherit  (^), 
herit;  butfc-    females  altogether  (^).     This  right  of  primogeniture  i 
mjies    oge-     gg^j^g  anciendy  to  have  only  obtained  among  the  • 
whose  constitution  the  eldest  son  had  a  double  pordd 
inheritance.     The   Greeks,   the    Romans,    the    Briti 
Saxons,  and  even   originally  the  feudists  divided,  tl 
equally ;  some  among  all  the  children  at  large,  some 
the  males  only ;  but  die  inconveniences  attending  the 
of  estates,  and  the  division  of  the  military  services,  oo 
a  total  change  in  the  method  of  feodal  inheritances^ 
the  eldest  male  began  universally  to  succeed  to  the  ' 
the  lands  in  all  military  tenures :  and  in  this  condit 
feodal  constitution  was  estabUshed  in  England  by  Wil 
Conqueror. 
Cases  in  which       As  to  females  they  are  still  left  as  they  were  by  the 
piimclenitare    ^*^>  ^^^  ^^7  "Were  all  incapable  of  performing  any 
amori^  fe.       service.    However  the  succession  hj  primogeniture  evei 
females,  takes  place  as  to  the  inheritance  of  the  crowi 
Co.  Litt.  165.    the  right  of  sole  succession^  though  not  of  primogen 
also  established  with  respect  to  female  dignities  and 
honour. 
The  lineal  A  fourth  rule  is,  that  the  lineal  descendants  in  infit 

i^Uum%l'^   any  person  deceased  shall  represent  their  ancestor ; 
present  the        shall  Stand  in  the  same  place  as  the  person  himself  woi 
*°*^  '*  done  had  he  been  living  (A).     Thus  the  child,  grandn 

great-grand-child,  either  male  or  female  of  the  eldest  £ 
Hate's  C.  L.  ceeds  before  the  younger  son,  and  so  in  infinitum.  A 
^^^'  representatives  shall  neither  take  more  nor  less,  but 

gnmdchild,  or  ™uch  as  their  principals  would  have  done ;  as  if  there 
great  grand-  sisters,  Margaret  and  Charlotte,  and  Margaret  dies,  les 
eldest  son  takes  daughters;  and  then  John  Stiles,  the  Either  of  the  tw« 
before  Uie  dies  without  other  issue :  these  six  daughters  shall  tak< 
them  exactly  the  same  as  their  mother  Margaret  woi 
done  had  she  been  living ;   that  is,  a  moie^  of  the 


younger  son. 


(g)  The  new  law  makes  no  alteration  in  this  rule. 
ih)  The  new  law  has  not  altered  this  rule. 
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John  Sdles  in  coparcenary ;  so  that,  upon  partition  made,  if 
the  land  be  divided  into  twelve  parts,  Charlotte,  the  surviving 
sster,  shall  have  six,  and  the   daughters  of  Margaret   one 
ftfiece.     This  taking  by  representation  is  called  succession  in  ^^  branch 
tUrpes,  according  to  the  roots,  since  all  the  branches  inherit  l^^are, 
die  same  share  that  their  root  whom  they  represent  would  ^^^  *^«  person 
hare  done;  and  in  this  manner  was  the  Jewish  succession  wouldlSa^ 
Erected ;  but  the  Roman  somewhat  differed  fix)m  it     In  the  ^^• 
descending  line  the  right  of  representation  continued  in  infi- 
mtmny  and  the  inheritance  still  descended  in  stirpes;  as  if  one 
of  three  daughters  died,  leaving  ten  children,  and  then  the 
ftther  died,  the  two  surviving  daughters  had  each  one-third 
of  his  effects,  and  the  ten  grand-children  had  the  remaining 
durd  divided  between  them ;  and  so  among  collaterals,  if  any 
person  of  equal  d^^e  with   the  persons  represented   were 
idll  submsting;  as  if  the  deceased  left  one  brother  and  two 
sephews,  the  sons  of  another  brother,  the  succession  was  still 
goided  by  the  roots;  but  if  both  the  brethren  were  dead, 
ksving  issue,  then  their  representatives  in  equal  degree  be- 
came themselves  principals,  and  shared  the  inheritance  per 
t^fita;  that  is,  share  and  share  alike,  they  being  themselves 
now  the  next  in  degree  to  the  ancestor  in  their  own  right,  and  Nov.  iio,c.  3. 
wt  by  right  of  representation.     So  if  the  next  heirs  of  Titius  ln»^  3.  i.  6. 
he  ox  neices,  three  by  one  sister,  two  by  another,  and  one  by 
a  third ;  his  inheritance  by  the  Roman  law  was  divided  into 
ttz  ports,  and  one  given  to  each  of  the  neices ;  whereas  the 
law  of  England  in  this  case  would  stUl  divide  it  only  into 
three  parts,  and  distribute  it  per  stirpes;  one-third  to  the 
duee  children  who  represent  one  sister ;  another  third  to  the 
two  who  represent  the  second ;  and  the  remaining  third  to  the 
one  child,  who  is  the  sole  representative  of  her  mother. 

A  fifth  rule  is,  that  on  ftdlure  of  lineal  descendants,  or  issue  Descent  of  m- 
of  the  person  last  seised,  the  inheritance  shall  descend  to  his  collatena  rela- 
collateral  relations,  being  of  the  blood  of  the  first  purchaser,  ^ow  on  failure 
abject  to  the  three  preceding  rules,  (i).     Thus,  if  Geofirey  cendants. 
Sdles  purchases  land,  and  it  descends  to  John  Stiles,  his  son, 
ind  John  dies  seised  thereof  without  issue,  whoever  succeeds 
to  this  inheritance  must  be  of  the  blood  of  GeoflBrey,  the  first  Co.  Lht.  12. 
purchaser  of  this  ftunily.     The  first  purchaser,  perquisition  is 


(t)  By  the  new  law  in  descents  since  December,  1833,  on  failure  of  lineal  descendants, 
JT  imoit  of  the  person  last  entitled,  the  inheritance  ascends  and  descends  to  the  lineal 
mcestars,  and  to  the  collateral  relations  of  the  purchaser. 
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he  who  first  acquired  the  estate  to  his  family,  whether  it  was 

transferred  to  him  by  sale,  gift,  or  any  other  method,  except 

Origin  of  this     only  that  of  descent  (j).     This  is  a  rule  almost  peculiar  to  oar 

"*^®'  own  laws  and  those  of  a  similar  origin ;  for  it  was  entirely 

unknown  among  the  Jews,  Greeks,  and  Romans :   none  ci 

whose  laws  looked  any  farther  than  the  person  himself  who 

died  seised  of  the  estate;  but  assigned  him  an  heir  without 

considering  by  what  title  he  gained  it,  or  from  what  ancestor 

he  derived  it     But  the  law  of  Normandy  agrees  with  our  kir 

in  this  respect :  nor  is  this  to  be  wondered  at,  since  the  law  of 

Fonnerlyit       descents  in  both  is  of  feodal  original;  and  this  rule  cannot 

thSSeMrty     Otherwise  be  accounted  for  than  by  recurring  to  feodal  prin- 

jucceedinff  toR  ciples,  it  being  a  necessary  qualification  of  the  heir  whosuc- 

be  line^y         cceded  to  a  fcud  that  he  should  be  of  the  blood  o(  that  i^ 

des^ndedfrom  lineally  descended  fi-om  the  first  feudatory  or  purchaser.    In 

datory.      "      consequence  whereof,  if  a  vassal  died  seised  of  a  feud  of  his 

own  acquiring,  or  feudum  novuniy  it  could  not  descend  to  aoj 
but  his  own  offspring ;  not  even  to  his  brother,  because  he  wm 
not  descended,  nor  derived  his  blood  from  the  first  acquirer. 
But  if  it  "waa  feudum  antiquum^  that  is,  one  descended  to  the 
vassal  from  his  ancestors,  then  his  brother  or  such  other 
collateral  relation  as  was  descended  and  derived  his  blood 
from  the  first  feudatory,  might  succeed  to  such  inheritance: 
thus,  a  brother  might  succeed  to  his  brother  dying  without  a 
lawful  heir  in  the  estate  which  was  their  fitther's ;  but  if  one 
of  the  brothers  received  the  fee  from  his  lord,  and  died  without 
iFeud.  1,8. 2.  a  lawfiil  heir,  his  brother  did  not  succeed.  The  truefeodil 
reason  for  which  rule  was ;  that  what  was  given  to  a  man  ix 
his  personal  service  and  personal  merit  ought  not  to  descend 
to  any  but  the  heirs  of  his  person.  And,  therefore,  as  in 
estates  tail  (which  a  proper  feud  very  much  resembled)^  80 
in  the  feodal  donation,  the  name  of  heir  expressed^  in  the 

{j)  See  3  &  4  Wm.  4,  c.  106,  s.  1,2,  ante,  note  {a)  to  this  chapter,  in  descents  nnce 
December,  1833,  the  person  last  entitled  to  the  land  is  to  be  considered  the  purchasff, 
unless  the  contrary  be  proved,  as  mentioned  in  the  act.    "  The  provision  in  section  3, 
renders  it  necessary  to  prove  a  descent  at  every  step,  in  order  to  exclude  the  last  poi- 
sessor's  title  as  a  purchaser,  but  it  does  not  exclude  such  proof ;  and  therefore,  whoi  it 
can  be  obtained,  the  descent  will  be  traced  as  it  has  actually  taken  place,  subject  to  the 
provisions  of  the  act.    It  is  probable  that  sellers  under  contracts,  relying  upon  this  pro- 
vision, will  withhold,  or  not  search  for  evidence  of  the  descent ;  but  the  courts  will  not 
allow  such  a  scheme  to  prevail ;  for  a  purchaser  would  be  entitled  to  evidence  that  a  person 
assumed  to  be  the  purchaser,  really  was  so,  and  would  not  be  compelled  to  rest  on 
the  provision  of  the  statute,  which  would  be  inoperative  against  proof  of  the  descent."*- 
Sugd.  V.  4-  P.  10/A  ed  v.  2,  230. 
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first  investiture,  extended   only    to  the   descendants  of  the 

xxly  of  the  first  vassal,  and  not  to  the  collaterals,  unless  they 

lescended  from  the  body  of  the  first  vassd,   or  stock ;  but  ^^    j  j  ^^ 

rhen  the  feodal  rigour  abated,  a  method  was  invented  to  let  s.  36. 

1  the  collateral  relations  of  the  grantee  to  the  inheritance  by 

ranting  him  9,feudum  novum^  to  hold  ut  feudum  antiquum, 

lat  is,  with  all  the  qualities  annexed  of  a  feud  derived  from 

»  ancestors,  so  that  the  collateral  relations  were  admitted  to 

icceed  in  infinitunty  because  they  might  be  of  the  blood  of, 

uit  is,  descended  from  the   first  imaginary  purchaser;   for 

Qce  it  is  not  ascertained  in  such  general  grants,  whether  the 

tnd  shall  be  held  ut  feudum  patemum,  or  feudum  avitum,  but 

\  feudum  antiquum  merely ;  as  a  feud  of  indefinite  antiquity : 

lat  is,  since  it  is  not  ascertained  firom  which  of  the  ancestors 

r  the  grantee  this  feud  shall  be  supposed  to  have  descended : 

be  law  will  not  ascertain  it,  but  will  suppose  any  of  his  an- 

estOTS,  pro  re  nata,  to  have  been  the  first  purchaser :  and 

berefore  it  admits  any  of  his  collateral  kindred  (who  have 

be  other  necessary  requisites)  to   the   inheritance,   because 

TCiy  collateral  kinsman  must  be  descended  troiti  one  of  his 

ineal  ancestors.      Of  this  nature  are  all  the  grants  of  fee  The  nature  of 

imple  estates  of  this  kingdom ;  yet  where  an  estate  is  really  ^^  gf^^  ^ 

tescended  in  a  course  of  inheritance  to  the  person  last  seised,  estates  in  this 

he  strict  rule  of  the  feodal  law  is  still  observed,  and  none  are  >^>ngdo™- 

idmitted  but  the  heirs  of  those  through  whom  the  inheritance  hasdesTOndST 

las  passed ;  for  all  others  have  none  of  the  blood  of  the  first  in  a  course  of 

Mirchaser  in  them,  and  therefore  can  never  succeed.    As  if  ^hg  penon  last 

andscome  to  John  Stiles  by  descent  fi*om  his  mother,  Lucy  seised  the  strict 

Biker,  no  relation  of  his  fether  (as  such)  can  ever  be  the  heir  feodal  law  is 

rf  these  lands ;  and  vice  versdy  if  they  descended  fi-om  his  *^^  observed. 

hher,  Geoffrey  Stiles,  no  relation  of  his  mother  (as  such)  can 

wcr  be  admitted  thereto  (k). 

A  sixth  rule  is,  that  the  collateral  heir  of  the  person  last  seised  Requisites  in 
BWst  be  his  next  collateral  kinsman  of  the  whole  blood  (/).  He  y^^„^^ 

t)  See  post,  page  184. 

(0  By  the  new  law,  in  descents  since  December,  1833,  any  person  related  to  the  per- 
BD  from  whom  the  descent  is  to  be  traced  by  the  half  blood  is  capable  of  being  his 
or ;  and  the  place  in  which  any  such  relation  by  the  half  blood  shall  stand  in  the 
nder  of  inheritance,  so  as  to  be  entitled  to  inherit,  shall  be  next  after  any  relation  in 
le  tame  d^^ree  of  the  whole  blood,  and  his  issue,  where  the  common  ancestor  shall 
!  a  male,  and  next  after  the  common  ancestor,  where  such  common  ancestor  shall  be 
female,  so  that  the  brother  of  the  half  blood,  on  the  part  of  the  father,  shall  inherit 
xt  after  the  sisters  of  the  whole  blood,  on  the  part  of  the  father  and  their  issue ;  and 
3  brother  of  the  half  blood,  on  the  part  of  the  mother,  shall  inherit  next  after  the 
rther. — Section  9*  3  &  4  Wm.  4,  c.  106. 
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The  lineal 
ancestors  are 
the  common 
stock,  from 
whom  the  next 
ancestor  must 
spring. 

]  Sid.  196. 
1  Ventr.  423. 
1  Ler.  60. 
12  Mod.  619. 


must  be  his  next  collateral  kinsman,  either  personally  arjf0§ 
representations.  On  fidlure  of  issue  of  the  person  last  udndlj 
the  inheritance  descends  to  the  other  subsisting  issue  of  his  ndl 
immediate  ancestor.  Thus,  if  John  Stiles  dies  without  isso^  IM 
estate  descends  to  Francis  his  brother,  or  his  representathret^y 
being  lineally  descended  from  Geoffirey  Stiles,  John's  next  i 
mediate  ancestor,  or  fisither  (m).  On  fidlure  of  brethren  or 
and  their  issue,  it  descends  to  the  uncle  of  John  Stiles,  the  li 
descendant  of  his  grandfather  George,  and  so  on  in  tiij 
The  lineal  ancestors,  though  incapable  themselyes  of 
ing  to  the  estate  (m),  are  yet  the  common  stocks  from  wUdr 
the  successor  must  spring;  yet  with  us  it  is  not  necessaiyli 
name  them  in  making  out  the  pedigree  or  descent ;  fiir^ 
descent  between  two  brothers  is  held  to  be  an  immediaJte  dt>l 
scent(n),  and,  therefore,  title  may  be  made  by  one  brodier  tf 
or  through  another,  without  mentioning  their  common  taxkuaifl^ 
If  Geofirey  Stiles  has  two  sons,  John  and  Francis,  Francis  ]Bl)f| 
claim  as  heir  to  John,  without  naming  their  &ther  Geoffirey(fi)(^ 
and  so  the  cousin  of  Francis  may  claim  as  cousin  and  heirtfr 
Matthew  the  son  of  John,  without  naming  the  grandfiithdiff 
viz.  as  son  of  Francis,  who  was  the  brother  of  John,  who  nM 
the  &ther  of  Matthew  (n).  But  though  the  common  anceslQ0 
are  not  named  in  deducing  the  pedigree,  yet  the  law  adi 
respects  them  as  the  fountains  of  inheritable  blood;  atti 
therefore,  in  order  to  ascertain  the  collateral  heir  of  Johl 
Stiles,  it  is  necessary  to  recur  to  his  ancestors  in  the  fint 
degree ;  and  if  they  have  left  any  other  issue  besides  Joh^ 
that  issue  will  be  his  heir.  On  de&ult  of  such,  we  muit 
ascend  one  step  higher  to  the  ancestors  in  the  second  degiM^ 
and  then  to  those  in  the  third,  and  fourth,  and  so  upwtidi 
in  infinitum^  till  some  couple  of  ancestors  be  found  who  hsie 
other  issue  descending  from  them,  besides  the  deceased,  in  t 
parallel  or  collateral  line.  From  these  ancestors,  the  heir  of 
John  Stiles  must  derive  his  descent ;  and  in  such  derivatioliy 

(m)  But  now  by  3  &  4  Wm.  4,  c.  106,  in  descents,  since  December,  1833,  every  Ibei^ 
ancestor  is  capable  of  being  heir  to  any  of  his  issue,  and  in  every  case  where  there  shall 
be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir,  in  preference 
to  any  person  who  would  have  been  entitled  to  inherit,  either  by  tracing  Ids  deseflflt 
through  such  lineal  ancestor,  or  in  consequence  of  there  being  no  descendant  of  iwk 
lineal  ancestor ;  so  that  the  father  shall  be  preferred  to  a  brother  or  sister,  and  a  iiMK* 
remote  lineal  ancestor  to  any  of  his  issue,  other  than  a  nearer  lineal  ancestor,  or  hi* 
issue. 

(n)  But  now  by  section  5  of  3  &  4  Wm.  4,  c.  106,  in  descents  since  December,  1833t 
no  brother  or  sister  shall  be  considered  to  inherit  immediately  from  his  or  her  hnf^ 
or  sister,  bat  every  descent  from  a  brother  or  sister  shall  be  traced  thnmgfa  the  pareot. 
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the  flame  rules  must  be  observed  with  regard  to  sex,  primo- 
geniture,  and  r^resentadon,  that  have  before  been  laid  down 
with  regard  to  lineal  descents  from  the  person  of  the  last  pro- 
prietor.    The  heir  must  be  the  nearest  kinsman  of  the  whole  ^^^f^'J-  , 
hlood;  that  is,   he  that  is  derived,  not  only  from  the  same  heir;  ud  as  to 
ncestgr,  but  from  the  same  couple  of  ancestors  (o).     Thus,  the  ^^«  ^^^  ^'*^- 
Uood  of  John  Stiles  being  composed  of  those  of  Geoffirey 
Stiks  his  fiither,  and  Lucy  Baker  his  mother ;  therefore,  his 
lnDdier  Francis,  being  descended  from  both  the  same  parents, 
im  entirely  the  same  blood  with  John  Stiles ;  or  he  is  his 
hrother  of  die  whole  blood.   But  if,  after  the  death  of  Geoffirey, 
Locy  Baker,  the  mother,  marries  a  second  husband,  Lewis 
Gay,  and  has  issue  by  him,  the  blood  of  this  issue,  having  only 
Uf  the  same  ingredients  vnth  that  of  John  Stiles,  is  only  the 
itother  of  the  half-blood,  and  for  that  reason  they  shall  never 
inherit  to  each  other  (o).     So  if  the  fisither  has  two  sons,  A. 
vi  B.,  by  different  vrives,  these  brethren  are  not  brothers 
tf  the  whole  blood,   and   therefore   shall    never  inherit   to 
^  other,  but  the  estate  shall  rather  escheat  to  the  lord  (o). 
If  tile  fiither  dies,  and  his  lands  descend  to  his  eldest  son 
A.}  ^ho  enters  thereon,  and  dies  seised  vnthout  issue,  still  B. 
tittO  lot  be  heir  to  this  estate ;  because  he  is  only  of  the  half 
blood  ;o  A.  the  person  last  seised  (p):  but  it  shall  descend  to  a 
ttta*,  if  any,  of  the  whole  blood  to  A. ;  for  in  such  cases  the 
QMzim  is,  that  possesHo  Jratris  facit  sororem  esse  hceredem  {q), 
Tet,  had  A.  died  without  entry,  then  B.  might  have  inherited : 
fiotas  heir  to  A.  his  half  brother,  but  as  heir  to  their  common  2  Hale  H.C.L. 
Sther,  iiiho  was  the  person  last  actually  seised.  The  crown  may  c.  120. 
Wever  descend  to  the  half  blood  of  the  preceding  sovereign,  ^/^^^^^^^ 
<o  that  it  be  the  blood  of  the  first  monarch  or  purchaser,  as  it  in  estates  tail 
«  from  Edw.  6,  to  Maiy,  and  from  her  to  Elizabeth,  who  f^^^^r 
vcne  of  the  half  blood  to  each  other ;  and,  in  estates  tail,  where 
tk  pedigree  from  the  first  donee  must  be  strictly  proved; 
Uf  Uood  is  no  impediment  to  the  descent 
Hie  seventh  rule  is,  that  in  collateral  inheritances,  the  male  in  collateral 


())  But  see  now  ante,  note  ( /)  to  this  chapter.   In  descents  since  December,  1833,  the 
Uf  Uood  it  entitled  to  inherit  in  the  order  mentioned  therein. 

(^)  Now  altered,  in  descents  since  December,  1833 ;  see  note  (/)  to  this  chapter ;  but 
dn  tait  is  still  law  in  descents  previous  to  that  time. 

(f)  The  intention  of  the  act  was  to  put  an  end  to  the  necessity  of  an  actual  seisin  in 
tbt  porehaser,  and  the  doctrine  of  SLpossessiofratris  is  at  an  end ;  for  the  act  provides, 
u  «B  have  seen,  for  the  half  blood,  without  allowing  it  to  be  excluded  by  such  a 
powesrioa/' — Sugden's  V.  Sf  P.  lOM  ed,  v.  2, p.  236. 
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inheritances,      stocks  shall  be  preferred  to  the  female,  that  is,  kindred  derived 

to beprefwred,  ^°^  ^^  blood  of  the  male  ancestors,  however  remote,  shall  be 

unless  the  lands  admitted  before  those  from  the  blood  of  the  female,  however 

female.         ^  near,  miless  where  the  lands  have  in  feet  descended  firom  t 

Litt.  8.  4.         female  (r).    Thus,  the  relations  on  the  Other's  side  are  admitted 

in  infinitum^  before  those  on  the  mother's  side  are  admitted  at 

Origin  and        all ;  and  the  relations  of  the  father's  &ther,  before  those  of  tfaf 

in^^  t  o  t  18      father's  mother,  and  so  on.     This  rule  appears  to  have  been  ef 

tablished,  in  order  to  effectuate  the  rule  of  collateral  inheritance^ 

that  every  heir  must  be  of  the  blood  of  the  first  purchaser;  fir, 

when  such  purchaser  was  not  to  be  discovered  after  a  long 

course  of  descents,  it  was  judged  more  likely  that  the  landiF 

should  have  descended  to  the  last  tenant  from  his  male,  thai 

from  his  female  ancestors ;  and  therefore,  the  inheritance  wtf 

But  where         traced  back  through  the  male  line,  and  given  to  the  next  rel»- 

from  the    ^      tionson  the  Other's  side,  the  father's  father,  and  SO  upwards.  Bit 

mother's  side,     whenever  the  lands  have  notoriously  descended  to  a  man  fijw 

the  father's  ^    his  mother's  side,  this  rule  is  totally  reversed ;  and  no  relatioiof 

'^^^h^fS^^**      his,  by  his  father's  side,  as  such,  can  ever  be  admitted  to  than; 

mitted.  because  he  cannot  possibly  be  of  the  blood  of  the  first  pst" 

chaser.  And  so,  e  conversoy  if  the  lands  descended  fron  the 
&ther's  side,  no  relation  of  the  mother,  as  such,  shall  ever  iiherit 
And  if  they  descended  to  John  Stiles  from  his  fether's  nother, 

here  not  only  the  blood  of  his  mother,  but  also  of  his  ithei's 

• 
(r)  By  the  new  law,  in  descents  since  December,  1833,  in  lineal  ascending,  aid  in  col- 
lateral inheritances,  the  male  stocks  are  preferred  to  the  female ;  but  the  maleanee$lon 
themselves,  as  well  as  kindred,  derived  from  their  blood  however  remote,  are  adnitted  be> 
fore  female  ancestors,  as  well  as  before  kindred  derived  from  the  blood  of  female  ancestoiii 
however  near,  unless  where  the  lands  have  in  fact  descended  from  a  female ;  theiefore,t]M 
act  declares  (s.  7)  that  none  of  the  maternal  ancestors  of  the  person  from  whom  the  desceot 
is  to  be  traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting  until  all  hispi- 
ternal  ancestors  and  their  descendants  shall  have  failed ;  and  also  that  no  female  paternal 
ancestor  of  such  person,  nor  any  of  her  descendants,  shall  be  capable  of  inheriting  oiii 
all  his  male  paternal  ancestors,  and  their  descendants,  shall  have  failed ;  and  that  no  feak 
maternal  ancestor  of  such  person,  nor  any  of  her  descendants,  shall  be  capable  of  inheritiifli 
until  all  his  male  maternal  ancestors,  and  their  descendants,  shall  have  failed.  And  itnmft 
be  borne  in  mind  that  (by  s.8)  where  there  shall  be  a  failure  of  male  paternal  ancestxt 
of  the  person  from  whom  the  descent  is  to  be  traced,  and  their  descendants,  the  mo6er 
of  his  more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the  heirorheinaf 
such  person,  in  preference  to  the  mother  of  a  less  remote  male  paternal  ancestor,  or  oer 
descendants ;   and  where  there  shall  be  a  failure  of  male  maternal  ancestors  of  ccdi 
person,  and  their  descendants,  the  mother  of  his  more  remote  male  maternal  anoettor, 
and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and  her  descendants.    This  last  pro- 
vision. Sir  Edward  Sugden  observes  {V,S^P.  lOth  ed,  o.  2,  p.  235),  "  adopts  Blackstone's 
well-known  view,  which  it  is  conceived  is  the  true  rule." 
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&ther  is  excluded.  And  if  they  descended  from  the  mother  or 
hk  paternal  grandmother,  then  the  line,  not  only  of  his  mother 
and  of  his  paternal  grandfiither,  but  also  of  the  father  of 
iiis  paternal  grandmother  is  excluded.  Whereas,  when  the 
lide  from  which  they  descended,  is  forgotten  or  never  known, 
(as  in  the  case  of  an  estate  newly  purchased  to  be  holden 
vifeudum  antiquum)^  here  the  right  of  inheritance  first  runs 
vf  all  the  fiither's  side,  with  a  preference  to  the  male  stocks 
in  every  instance ;  and  if  it  finds  no  heirs  there,  it  then  and 
thm  only  resorts  to  the  mother's  side. 


CHAPTER  XV. 

OF  TITLE  BT   PURCHASE   AND   FIRST   BY   ESCHEAT. 

FtJBCHASE,  perquisition  taken  in  its  largest  and  most  extensive  I>efinition  of 
•rase,  is  the  possession  of  lands  and  tenements,  which  a  man  ^^*^  ***' 
las  by  his  own  act  or  agreement,  and  not  by  descent  from  any 
of  his  ancestors  or  kindred.     In  this  sense   it  is  contradis-  Liu.  s.  12. 
tinguished  fix)m  acquisition  by  right  of  blood,  and  includes 
cvwy  other  method  of  coming  to  an  estate  but  merely  that  by 
udieritance  (a) :  whereby  the  tide  is  vested  by  the  single  opera-  Co.  Litt.  18. 
^  of  law. 

If  a  man  seised  in  fee  devises  his  whole  estate  to  his  heir-at-  What  is  a 
law,  80  that  the  heir  takes  neither  a  greater  nor  a  less  estate  by  ^^  by  pur- 

,  ,  ~        ,  **    chase,  and 

the  devise  than  he  would  have  done  without  it,  he  shall  be  what  by  de- 
a^ndged  to  take  by  descent  (A),  even  though  it  be  charged  with  !*^j   . , 
^^^combrances  \  this  being  for  the  benefit  of  creditors  (c)  and  626. 


(f)  Bjr  3  &  4  Wm.  4,  c.  106,  s.  1,  in  descents  since  December,  1833,  the  words,  "the 
pnehater,"  shall  mean  the  person  who  last  acquired  the  land  otherwise  than  by  descent, 
Widest,  partition,  or  enclosure,  and  see  note  (a)  in  the  last  chapter,  p.  174. 

0)  By  3  &  4  Wm.  4,  c.  106,  s.  3,  when  any  land  shall  have  been  devised  by  any  tes- 
iMsr,  who  shall  have  died  after  31st  December,  1833,  to  the  heir  of  such  testator,  such 
kir  shall  be  considered  to  have  acquired  the  land  as  devisee,  and  not  by  descent;  and 
fitm  any  land  shall  have  been  limited  by  any  assurance  executed  after  31st  December 
1813,  to  the  person  or  to  the  heirs  of  the  person,  who  shall  thereby  have  conveyed  the 
une  land,  such  person  shall  be  considered  to  have  acquired  the  same  as  a  purchaser 
y  virtue  of  such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto  as  hie 
lawr  estate,  or  part  thereof. 

(e)  By  3  &  4  Wm.  4,  c.  104,  when  any  person  shall  die  seised  of  or  entitled  to  any 
il  cetete,  whether  freehold  or  copyhold,  which  he  shall  not  by  his  will  have  devised, 
to  the  payment  of  his  debts,  the  same  shall  be  assets  for  the  pa3nnent  of  the 


Co.  Litt  22. 
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Salk.  241.         others  who  have  demands  on  the  estate  of  the  ancestor.    Kg 
728.    ^^        remainder  be  limited  to  the  heirs  of  A.,  here  A*  himself  taka 

nothing ;  but  if  he  dies  during  the  continuance  of  the  particnlir 
I  Roll.  Abr.  estate,  his  heirs  shall  take  as  purchasers.  But  if  an  estate  be 
^^'  made  to  A.  for  life,  remainder  to  his  right  heirs  in  fee,  hishein 

shall  take  by  descent ;  for  it  is  an  ancient  rule  of  law,  that  wfaea- 

ever  the  ancestor  takes  an  estate  for  life,  the  heir  cannot,  bj 

1  Rep.  104.       the  same  conveyance,  take  an  estate  in  fee  by  purchase^  bitt 

^^-  ^-^       only  by  descent.    And  if  A  dies  before  entry,  still  his  heir 

shidl  take  by  descent  and  not  by  purchase ;  for  where  the  hdr 
takes  anything  that  might  have  vested  in  the  ancestor,  he 
l^Rep.  98.  takes  by  descent  The  ancestor,  during  his  life,  bears  in  him- 
self all  his  heirs,  and  therefore,  when  once  he  is  or  might  have 
been  seised  of  the  lands,  the  inheritance  so  limited  to  his  baa 
vests  in  the  ancestor  himself;  and  the  word  '^  heirs"  in  tkiB 
case  is  not  esteemed  a  word  oipurcJuuey  but  a  word  of  itmito- 
tiouy  enuring  so  as  to  increase  the  estate  of  the  ancestor  fiom  a 
tenancy  for  life  to  a  fee  simple  (d). 


debts  of  such  person,  as  well  on  simple  contract  as  on  specialty ;  but  m  the  adminiitni- 
tion  of  assets  by  courts  of  equity  under  this  act,  all  creditors  by  specialty,  in  wfaidi  the 
heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due  to  them,  before  any  of  the 
creditors  by  simple  contract,  or  by  specialty,  in  which  the  heirs  are  not  bound,  shiUhi 
paid  any  part  of  their  demands. 

((Q  The  most  remarkable  rule  relating  to  this  subject  is  that  called  the  rule  ta  Shikft 
case,  which  may  be  thus  stated :  That  wherever  an  estate  of  freehold  is  given,  mdlif 
the  same  conveyance,  or  will,  an  ulterior  estate  (whether  immediately  following  the  fiill» 
or  subject  to  other  remainders  intervening),  to  the  heirs  of  the  same  person,  this  ultflriff 
estate  vesta  in  that  person  himself  in  the  same  manner,  as  if  it  had  been  expressly  giw 
to  him  and  his  heirs.    Hence  it  is  said,  that  the  word  **  heirs"  is  a  word  not  of  jNi^ 
chase,  but  of  limitation,  i.  e.  of  description  of  estate ;  the  word  of  purchase  or  descri^ 
tion  of  person  who  is  to  take  the  estate  being  suppressed  and  understood;  but  if  ^ 
estate  of  freehold  had  been  given,  not  to  A.,  but  to  another  person,  as  B.,  the  remaiiidff 
to  the  heirs  of  A.,  would  have  been  contingent  (for  no  one  has  an  heir  while  he  ISMdt 
and  would  vest  by  purchase  if  it  vested  at  all  in  the  person  who  was  heir  of  A.  st  Hi  . 
death.    It  follows  from  this  rule,  that  if  lands  be  given  to  A.  for  his  life*  with  9- 
main^er  after  his  decease  to  his  heirs,  A.  may  dispose  of  them  at  his  pleasure;  bofchtf 
whole  interest  lies  in  livery,  and  not  in  grant ;  for  his  estate  for  life  merges  in  his  ia^ 
mediate  remainder  in  fee,  and  he  is  to  all  purposes  actual  tenant  in  fee  simple.   1W 
application  of  the  rule  is  sometimes  aided  by  the  doctrine  of  resulting  uses.    Thus,  it 
on  any  conveyance  the  first  limitation  of  the  use  be  to  the  heirs  qf  the  Mjfdtis 
grantor  (words  indicative  of  an  estate  tail,  and  therefore  not  nugatcny,  like  the  gift  d 
the  fee  simple  to  his  own  heirs),  the  use  resulting  to  him  for  his  life  unitae  wi^  thil 
limitation,  and  makes  him  immediate  tenant  in  tail.    If  the  limitation  to  the  heirs  d 
the  grantor's  body  be  preceded  by  an  estate  to  any  other  person  for  a  term  of  yeen* 
however  long,  for  his  life,  or  even  in  tail,  there  will  still  be  a  resulting  use  to  the  grantor 
in  remainder  £or  his  life,  and  thus  he  will  become  i^khi  the  whole  matter,  tenant  in  t«l 
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What  we  call  purchase^  perquisHioy  the  feudists  called  con-  Purchaw 

fid^  eonqtueshu,  or  conqtUsitio :  both  denoting  any  means  of  feudists  co*. 

oquiring  an  estate  out  of  the  common  course  of  inheritance.  9v<- 

kodthis  is  still  the  proper  phrase  in  the  law  of  Scotland :  as  it  pf^'  ^'.1* 

w  among  the  Norman  jurists,  who  styled  the  first  purchaser  Dairympie  of 

le  conqoeror  or  conquerei^  ;  which  seems  to  be  all  that  was  ^^^^f  210. 

leant  by  the  appellation,  that  was  given   to  WilUam  the  qi'^J^^'Ss*' 

omian,  when  his  manner  of  ascending  the  throne  of  Eng-  p.  40. 

od  was  in  his  own  and  his  successors'  charters,  and  by  the  Spelm.  Gloss. 
Btxnians  of  the  time,  entitled  conqme^tuSf  and  himself  canr 
mitor^  at  conquUitor* 

The  difierence  in  efiect  between  the  acquisition  of  an  estate  The  difierence 

f  descent  and  by  purchase,  consists  in  these  points :  That  by  qui^^^J 

iichaae  the  estate  acquires  a  new  inheritable  quality,  and  is  descent  and  by 

escendible  to  the  owner's  blood  in  general,  and  not  die  blood  ^**^  ***' 
olj  fX some  particular  ancestor;  and  an  estate  taken  by  pur- 
sue will  not  make  the  heir  answerable  for  the  acts  of  the 
Qoestor,  as  an,  estate  by  descent  will.  For  the  obligation  or 
tenant  of  the  ancestor  shall  be  binding  upon  the  heir,  so  &r 
qIj  as  he  (or  any  other  in  trust  for  him)  had  any  estate  of 

iheritance  vested  in  him  by  descent  from  (or  any  estate,  pur  29  Car.  2,  c3, 

fke  vie  coming  to  him  by  special  occupancy  as  heir  to)  '' ,  ' 

lit  ancestor  sufficient  to  answer  the  charge  whether  he  remains  .p'^'     ... 

I  possession,  or  has  aliened  it  before  action  brought ;  which  3^4  Wm.  & 

ifficient  estate  is  in  the  law  called  assets^  from,  the  French  ^  ^  ^^• 

Old  asMezy  enough.     This  is  the  legal  signification  of  the  word  Finch  Law, 

wqwntioj  or  purchase ;   and  in  this   sense  it  includes  the  .,  '        ^ 

ii-i^ji?--  ^1  i_.      Methods  of 

ikming  methods  01  acqmring  a  title  to  estates:   escheat;  acauirinff title 
XQpancy ;  prescription ;  forfeiture,  and  alienation.  indoded inthe 

Esdieat  was  one  of  the  finits  and  consequences  of  feodal  Eg^iieats. 
sune.  The  word  itself  is  originally  French  or  Norman,  in 
Uch  language  it  signifies  chance  or  accident;  and  with  us  it 
notes  an  obstruction  of  the  course  of  descent,  and  a  conse- 
Bmt  determination  of  the  tenure,  by  some  unforseen  contin- 
aicy :  in  which  case  the  land  naturally  results  back  by  a  kind  l  F«ud.  86. 
'  leversion  to  the  original  grantor  or  lord  of  the  fee  (&).     The 

nmainder.  There  are  two  cases,  however,  in  which  the  resulting  use  is  excluded ; 
vliere  the  oae  is  declared  to  another  person  for  the  life  of  the  grantor,  and  also  where 
i  declared  to  the  grantor  himself  for  a  term  of  years,  which  is  thought  inconsistent 
k  Ids  taking  by  implication  the  freehold  also. — Burton* s  Comp.  Law  Real  Property, 
€i.pp.  120,  121. 

p)  S&dkeaie,  egehaetaf  is  a  word  of  art,  and  derived  from  the  French  word  escheat  {id 
esoeidere,  or  accidere,  and  signifies  properly  when  by  accident  the  lands  fall 
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Co.  Litt.  13.      law  of  escheats  is  founded  upon  this  single  princii^e,  that  the 
The  principle    blood  of  the  person  so  seised  in  fee  simple,  is,  by  some  meam 

of  the  law  of  _  ^  .  i  /  •  •  i :* 

escheats.  OF  Other,  Utterly  extinct  and  gone :  and  smce  none  canumem 

his  estate  but  such  as  are  of  his  blood ;  it  follows  that  iihai 

such  blood  is  extinct,  the  inheritance  itself  must  fisdl  (/)t    TIk 

cases  wherein  inheritable  blood  is  wanting,   are  when  the 

tenant  dies  without  any  relations  on  the  part  of  any  of  hk 

ancestors ;  when  he  dies  without  any  relations  on  the  put  of 

those  ancestors  from  whom  his  estate  descended;  and  when  he 

A  montter        dies  without  any  relations  of  the  whole  blood  {g).     A  monster 

cannot  be  heir,  j^^  ^^  inheritable  blood,  and  cannot  be  hen-  to  any  land,  aldioa^ 

Co.  Litt,  7, 8.    bom  in  marriage.     Yet  if  it  has  human  shape  it  may  be  heir. 

Nor  bastards.    Bastards  are  incapable  of  being  heirs,  having  no  inheritaUfi 

blood  in  them,  except  in  the  case  of  bastard  eigni  and  mvlkf 

puisni.     Which  happens  when  a  man  has  a  bastard  son,  and 

afterwards  marries  the  mother  and  by  her  has  a  legitimate  aooi' 

Here  the  eldest  son  is  bastard  or  bastard  eigni\   and  the 


to  the  lord,  of  whom  they  are  holden,  in  which  case  the  fee  is  escheated;  and  therefon 
of  some  escheats  are  called  excadeniia,  or  terrte  excadentiales,  dominus  vero  capUaBs  kts 
hcredis  habetur,  qunties  per  dtfectum  vel  delictum  extinguitur  sanguis  sui  tenenHs,  Jms  , 
heredis  et  haberi  potent  cui  per  modum  donationis  Jit  reversio  cujusque  tenemaUi,  Aa 
escheat  happens  out  per  dtfectum  sanguinis,  for  default  of  heir,  out  per  deUetum  teseaUt^ 
for  felony;  and  that  is,  by  judgment  in  three  ways  :  out  quia  suspensus  per  coOms,^ 
quia  abjwavit  regnum,  aut  quia  utlegatus  est ;  and  therefore  they  which  are  hanged  lif. 
martial  law  in  furore  belli  forfeit  no  lands;  Co.  Litt,  13  a. 

(/)  By  54  Geo.  3,  c.  145,  no  attainder  for  felony,  except  in  cases  of  high  treaaoQi 
petit  treason,  or  murder,  shall  disinherit  any  heir,  or  prejudice  the  right  or  title  of  of 
other  person  than  the  offender  during  his  natural  life  only ;  and  it  shall  be  lawful  fitf- 
the  person  to  whom  the  right  or  interest  in  any  lands  or  hereditaments  after  the  dfliCk 
of  such  offender,  would  have  appertained  if  no  such  attainder  had  taken  place  to  enter  iali 
the  same.  By  3  &  4  Wm.  4,  c.  106,  s.  10,  when  the  person  from  whom  the  descent  tf 
any  land  is  to  be  traced  shall  have  had  any  relation,  who  having  been  attainted,  shall  ban 
died  before  such  descent  shall  have  taken  place,  then  such  attainder  shall  not  preventaaf 
person,  from  inheriting  such  land,  who  would  have  been  capable  of  inheriting  the  sna^ 
by  tracing  his  descent  through  such  relation,  if  he  had  not  been  attainted,  unless  soA 
land  shall  have  escheated  in  consequence  of  such  attainder  before  1st  January  1834. 

ig)  But  see  now  3  &  4  Wm.  4.  c.  106,  s.  9,  and  note  (c)  in  the  last  chapter,   b 
descents  since  December,  1833,  the  half-blood,  if  on  the  part  of  a  male  ancestor,  is  to 
inherit  after  the  whole  blood  of  the  same  degree,  and  if  on  the  pait  of  a  female  ancestor, 
next  after  her.    By  4  &  5  Wm.  4,  c.  23,  if  a  trustee  or  mortgagee  of  any  land  & 
without  an  heir,  the  court  of  chancery  may  appoint  a  person  to  convey ;  and  lands,  kt, 
vested  in  any  trustee  shall  not  be  escheated  by  reason  of  the  attainder  or  conviction  oC 
such  trustee,  except  where  a  trustee  has  a  beneficial  interest  in  the  same.    Where  wttf 
person  possessing  lands,  &c.  as  a  trustee,  shall  have  died  without  heirs,  or  have  beea 
convicted  before  June,  1834,  the  lands,  &c.  shall  become  subject  to  the  control  of  the 
court  of  chancery. 


AND  FIRST   BY    ESCHEAT.  189 

jouoger  son  is  legitimate,  or  mulier  puisni.  If  then  the  father  GlanTil,  L.  7, 
iitt  and  the  bastard  eigni  enters  upon  the  land  and  enjoys  it 
oliis  death,  and  dies  seised  thereof,  whereby  the  inheritance 
lesoends  to  his  issue ;  in  this  case  the  mulier  puisni  and  all 
tlierheir8(though  minors,  feme  coverts,  or  under  any  incapacity)  lj^  ^  299. 
re  totally  barred  of  their  right  Aliens  also  are  incapable  of  Co.  Litt.  44. 
iking  by  descent,  or  inheriting;  for  they  are  not  allowed  to  have 
ly  inheritable  blood  in  them.  If  an  alien  be  made  a  denizen  ^°''Litt°8 
jT  die  king's  letters  patent,  and  then  purchases  lands  (which 
le  law  allows  such  a  one  to  do),  his  son,  bom  before  his  deniza- 
OD,  shall  not  (by  the  common  law)  inherit  those  lands ;  but  a 
n  bom  afterwards  may,  even  though  his  elder  brother  be 
ring;  for  the  father,  before  denization,  had  no  inheritable 
lood  to  communicate  to  his  eldest  son ;  but  by  denization  it 
squires  an  hereditary  quahty  which  will  be  transmitted  to  his 
ibaequent  posterity.  Yet  if  he  had  been  naturalized  by  act 
fpariiament,  such  eldest  son  might  then  have  inherited ;  for 
lat  cancels  all  defects,  and  is  allowed  to  have  a  retrospective 
leigy, which  simple  denization  has  not  The  sons  of  an  alien  Co.  Litt  129. 
xn  in  England  may  inherit  to  each  other ;  the  descent  from 
le  brother  to  another  being  an  immediate  descent  (A).  By 
.  &  12  Wm.  3,  c  6,  all  persons  being  natural  bom  subjects 
the  king,  may  inherit  and  make  their  titles  by  descent  from 
y  of  their  ancestor  lineal  or  collateral ;  although  their  father 
mother,  or  other  ancestor  from  whom  they  derive  their 
digrees  were  bom  out  of  the  king's  allegiance.  But  this 
itute  is  qualified  by  25  Geo.  2,  c.  39,  by  which  no  right  of 
beiitance  can  accme  by  virtue  of  the  former  statute  to  any 
EKHis  unless  they  are  in  being,  and  capable  to  take  as  heirs 
the  death  of  the  person  last  seised ;  with  an  exception  to 
e  case  where  lands  shall  descend  to  the  daughter  of  an  aUen ; 
ndi  descent  shall  be  devested  in  &vour  of  an  after-born 
ofilier^  or  the  inheritance  shall  be  divided  with  an  after-bom 
ter  or  sisters,  according  to  the  usual  rule  of  descents  by  the 
BUDon  law. 

By  attainder  also  for  treason  or  other  felony,  the  blood  of  Of  attainder, 
I  person   attainted  is  so  corrupted  as  to  be  rendered  no 
iger  inheritable  (i).  Care  must  be  taken  to  distinguish  between 

I)  By  3  &  4  Wm.  4,  c.  106,  8.  5,  no  brother  or  sister  shall  be  considered  to  inherit 
ledifitely  from  his  or  her  brother  or  sister,  but  every  descent  from  a  brother  or  sister 
1  be  traced  through  the  parent.    This  enactment  does  not  extend  to  any  descent 
ffe  January  1S34. 
)  See  the  next  note. 
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L.L.Alfred, 
c.  4. 

L.  L.  Canut. 
c.  54. 


Tbe  doctrine 
of  escheat  upon 
attainder. 
3  Inst.  15. 
25  Edw.  3, 
c.  2,  s.  12. 


2  Inst.  36. 


^omner,  53. 
Wright,  ten. 
418. 


On  the  disso- 
lution of  a  cor- 
poration, the 
donor  shall 
have  land 
again. 
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« 

forfeiture  of  lands  to  the  king,  and  this  species  of  escheat  to 
the  lord.  Forfeiture  was  the  doctrine  of  the  old  Saxon  lav, 
and  does  not  at  all  relate  to  the  feodal  system,  nor  is  the  con- 
sequence of  any  seignory  or  lordship  paramount ;  but  being  s 
prerogative  vested  in  the  crown,  was  neither  superseded  nor 
diminished  by  the  introduction  of  the  Norman  tenures;  a 
finit  and  consequence  of  which  escheat  must  undoubtedly  be 
reckoned.  Escheat,  therefore,  operates  in  subordination  to 
this  more  ancient  and  superior  law  of  forfeiture.  The  doctrine 
of  escheat  upon  attainder  taken  singly,  is  this :  that  the  blood 
of  the  tenant  by  the  conunission  of  any  felony  (under  wUdi 
denomination  aU  treasons  were  formerly  comprised)  is  coinipled 
and  stained,  and  the  original  donation  of  the  feud  is  tfaerdbf 
determined,  it  being  always  granted  to  the  vassal  <m  tk 
implied  condition  6f  dum  bene  se  gesseriU  In  consequence  d 
which  corruption  of  hereditary  blood,  the  land  of  all  felons,  ca 
legal  attainder,  would  immediately  revest  in  the  lord,  but  tint 
the  superior  law  of  forfeiture  intervenes  and  intercepts  it  ia 
its  passage ;  in  case  of  treason  for  ever ;  in  case  of  odiff 
felony  for  only  a  year  and  a  day  (Jc) ;  after  which  time  it  goes 
to  the  lord  in  a  regular  course  of  escheat,  as  it  would  have  dona 
to  the  heir  of  the  felon,  in  case  the  feodal  tenures  had  nenr 
been  introduced.  (Jc)  And  that  this  is  the  true  operation  aol 
genuine  history  of  escheats,  will  appear  from  this  incident  tl 
gavelkind  lands  (which  seems  to  be  the  old  Saxon  tenure)  diA 
they  are  in  no  case  subject  to  escheat  for  felony,  though  thif 
are  liable  to  forfeiture  for  treason.  By  tbe  law  of  England  a 
man's  blood  is  so  universally  corrupted  by  attainder,  that  liii 
sons  can  never  inherit  to  him,  nor  to  any  other  ancestor,  It 
least  on  the  part  of  their  attainted  father ;  and  this  oorruptkft 
of  blood  cannot  be  absolutely  removed  but  by  authority  tf 
parUament  (£). 

There  is  one  instance  in  which  lands  held  in  fee  simple,  ara 
not  Uable  to  escheat  to  the  lord,  even  when  the  owner  is  iM> 
more,  and  has  left  no  heirs  to  inherit  them.  This  is  the  ctfC 
of  a  corporation ;  for  if  that  be  dissolved  the  donor  or  hil 
heirs  shall  have  the  land  again  in  reversion,  and  not  the  kri 
by  escheat,  which  is,  perhaps  the  only  instance  where  a  reveniot 
can  be  expectant  on  a  grant  in  fee  simple  absolute. 


(ib)  But  see  now  54  Geo.  3,  c.  145,  and  3  &  4  Wm.  4,  c.  106»  a.  10,  explained 
note  (/)  to  this  chapter. 
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AHCY,  or  the  takinir  possession  of  those  thinss  which  Of  the  title  hy 

OCC11DADCV 

belonged  to  no  man,  so  far  as  it  concerns  real  property, 
!en  confined  by  the  laws  of  England  within  a  narrow 
9By  and  was  extended  only  to  a  single  instance ;  namely, 

a  man  was  tenant  pur  autre  vicy  or  had  an  estate 
i  to  himself  only  (without  mentioning  his  heirs),  for  the 

another,  and  died  during  the  life  of  cestui  que  vie,  or 
r  whose  life  it  was  holden ;  in  this  case  he  that  could 
Iter  on  the  land  might  lawfully  retain  the  possession  so 
i  cestui  qui  vie  lived  by  right  of  occupancy ;  but  there 
)  right  of  occupancy  allowed  where  the  king  had  the  Co.  litt.  41. 
on  of  the  lands.  And  even  in  the  case  of  a  subject, 
e  estate  pur  autre  vie  been  granted  to  a  man  and  his 
inring  the  life  of  cestui  que  vie,  there  the  heir  might, 
11  may,  enter  and  hold  possession,  and  is  called  in  law  a 
I  occupant;  as  having  a  special  exclusive  right  by  the 
)f  the  original  grant,  to  enter  upon  and  occupy  this  un- 
ed  inheritance  during  the  residue  of  the  estate  granted ; 

29  Car.  2,  c  3,  where  there  is  no  special  occupant  in 

the  estate  may  vest,  the  tenant  pur  autre  vie,  may  de- 

by  will,  or  it  shall  go  to  the  executors,  or  administrators, 

i  assets  in  their  hands  for  payment  of  debts ;  and  by 

Kk  2,  c  20,  the  surplus  of  such  estate  pur  autre  vie, 

payment  of  debts,  shall  go  in  a  course  of  distribution 

,  chattel  interest  (a).      By  these  statutes  the  tide   of  The  doctrine. 

n  occupancy    is    abolished;    though    that    of  special 


nd  Bee  now  3  &  4  Wm.  4,  c.  104,  explained  ante,  in  note  (c),  p.  185,  whereby 
1  and  copyhold  estates  in  all  cases  were  made  assets  for  the  payment  of  simple 
t,  as  well  as  specialty  debts.  By  7  Wm.  4,  and  1  Vict.  c.  26,  s.  6,  if  (after 
mury  1S38),  no  disposition  by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a 
I  natore,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 
reason  of  special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold  land 
imple ;  and  in  case  there  shall  be  no  special  occupant  of  any  estate  |mr  autre  vie, 
'  freehold,  or  customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
nare,  and  whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to  the 
r  or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ; 
lie  same  shall  come  to  the  executor  or  administrator,  either  by  reason  of  a 
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Of  oommon  oc- 
cupancy abo- 
lisned ;  but  that 
of  special  oc- 
cupancy con- 
tinues. 


Inst  2,  1,18. 
Brac.l,2.c.  2. 
Callis  of 
sewers,  22. 

As  to  lands 
gained  from  the 
sea  by  alluvion. 


1  Roll.  Abr. 
170. 
Dyer,  326. 


Callis,  24.  28. 


occupancy  by  the  heir-at-law  continues ;  such  heir  be 
to  succeed  to  the  ancestor's  estate,  not  by  descent,  fin 
must  take  an  estate  of  inheritance,  but  as  an  occupant 
marked  out  and  appointed  by  the  original  grant 
before  the  statutes  there  could  no  common  occupanc] 
of  incorporeal  hereditaments;  because  i^ith  respect 
there  could  be  no  actual  entry  made,  or  corporal  sei 
and,  therefore,  by  the  death  of  the  grantee  pur  out 
grant  of  such  hereditaments  was  entirely  determined 
notwithstanding  these  statutes  such  grant  would  be  det 
likewise ;  and  die  hereditaments  would  not  be  devis 
vest  in  the  executors,  nor  go  in  a  course  of  distributior 
these  statutes  must  not  be  constnied  so  as  to  create 
estate,  or  keep  alive  that,  which  by  the  common 
determined,  and  thereby  to  defer  the  grantor's  revers: 
merely  to  dispose  of  an  interest  in  being,  to  whic 
there  was  no  owner,  and  which,  therefore,  was  left  op 
first  occupant  When  t£ere  is  a  residue  left,  the  stati 
it  to  the  executors  and  administrators,  instead  of 
occupant ;  but  they  will  not  create  a  residue  on  pi 
give  it  to  either.  In  case  a  new  island  rise  in  the  tec 
the  civil  law  gives  it  to  the  first  occupant,  yet  ours  gi 
the  king.  And  as  to  lands  gained  fi*om  the  sea  < 
alluvion,  by  the  washing  up  of  sand  and  earth,  so  as  ii 
make  terra  firma ;  or  by  dereliction^  as  when  the  set 
back  below  the  usual  water  mark ;  in  these  cases  tl 
held  to  be,  that  if  this  gain  be  by  small  and  impe 
degrees,  it  shall  go  to  the  owner  of  the  land  adjoinij 
de  minimis  nan  curat  lex :  and  besides  these  owne 
often  losers  by  the  breaking  in  of  the  sea,  or  at  cl 
keep  it  out,  this  possible  gain  is,  therefore,  a  recipn 
sideration  for  such  possible  charge  or  loss.  But  if  the 
or  dereliction  be  sudden  and  considerable,  it  belong 
king :  for  as  the  king  is  lord  of  the  sea,  and  so  own 
soil  while  it  is  covered  with  water,  it  is  but  reaso 
should  have  the  soil  when  the  water  has  left  it  dry. 
If  a  river  running  between  two  lordships  by  d^n 


special  occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  an 
and  be  applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  tl 
or  intestate. 

(6)  But  see  now  7  Wm.  4,  and  1  Vict.  c.  26,  s.  6,  ante,  note  (a)  to  this  chap 
alters  the  law  in  this  respect,  and  prescribes  the  destination  of  estates  pwr 
whether  corporeal  or  incorporeal. 
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opoD  the  one  and  thereby  leaves  the  other  dry,  tlie  owner  who 

loses  his  ground  thus  imperceptibly,  has  no  remedy :  but  if  the 

couree  of  the  river  be  changed  by  a  sudden  and  violent  flood, 

«  other  hasty  means,  and  thereby  a  man  loses  his  groimd, 

ie  shall  have  what  the  river  has  left  in  any  other  place,  as  a 

noompence  for  this  sudden  loss.     And  this  law  of  alluvions  Callis  228. 

mi  derelictions  with  regard  to  rivers^  is  nearly  the  same  in 

the  imperial  law,  from  whence  our  determinations  seem  to  Inst.  2.  i,  20, 

kre  been  drawn  and  adopted.  ^^' 


CHAPTER  XVIL 

OF  TITLE  BY  PRESCRIPTION. 

A  third  method  of  acquiring  real  property  by  purchase  is  that  Of  title  by 
lij prescription;  as  when  a  man  can  show  no  other  title  to  P«^cnption. 
vliit  he  claims,  than  that  he  and  those  under  whom  he  claims 
kfe  immemorially  used  to  enjoy  it  (a). 

Prescription    is  distinguished  from   custom   in   this,   that  Distinction  be- 
CQBtom  is  a  local  usaee,  and  not  annexed  to  any  person ;  such  ^^J.^^  custom 

^  «/  r  '  and  prescnp- 

IB  a  custom  in  the  manor  of  Dale,  that  lands  shall  descend  to  tion. 
the  youngest  son :  prescription  is  merely  a  personal  usage,  as 
Aat  A  and  his  ancestors,  or  those  whose  estate  he  has,  have 
wd  time  out  of  mind,  to  have  such  an  advantage  or  privilege  (6). 


(i)  B72  &  3  Wm.  4,  c.  71f  claims  to  rights  of  common  and  other  profits,  h  prendre, 
«e  not  to  be  defeated  after  thirty  years'  CDJoyment,  by  shewing  the  commencement,  and 
iftff  sixty  years'  enjoyment  the  right  is  absolute,  unless  had  by  consent  or  agreement. 
If  died  or  writing.  In  claims  of  rights  of  way,  or  other  easement,  the  periods  are  now 
iMrty  years  and  forty  years.  A  claim  to  the  use  of  light  enjoyed  for  twenty  years  is 
iidiiinnbley  unless  shewn  to  have  been  by  consent,  by  deed,  or  writing.  The  before 
MDtioiied  periods  are  to  be  deemed  those  next  before  suits  for  enforcing  claims  to  which 
■di  periods  relate.  When  any  land  or  water  upon  or  from  which  any  such  way  or 
i^iuumst  shall  have  been,  or  shall  be  enjoyed  or  derived,  has  been,  or  shall  be  held 
■dv  any  term  of  life,  or  any  term  of  years  exceeding  three  years,  the  time  of  the 
^jajment  of  any  such  way  or  other  matter  during  such  term,  shall  be  excluded  in  the 
■{Ritatum  of  the  period  of  forty  years,  in  case  the  claim  shall,  within  three  years 
ler  the  end  of  such  term,  be  resisted  by  any  person  entitled  to  any  reversion  expectant 
I  the  determination  thereof;  and  see  note  (c),  post,  194. 

(ft)  Bat  both  to  customs  and  prescriptions  these  two  things  are  incidents  inseparable, 
u  possession,  or  usage  and  time.  Possession  roust  have  three  qualities ;  it  must  be 
ig,  eontinnal,  and  peaceable ;  "  longa  continua  et  pacifica ;"  for  it  is  said,  (Bract  fo.  51 , 

o 
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Co.  Litt.  113.        All  prescription  must  be  either  in  a  man  and  his  anceaton 
^'     *        or  in  a  man  and  those  whose  estate  he  has,  which  last  i 
called  prescribing  in  a  que  estate. 

By  32  Hen.  8,  c.  2,  it  was  enacted,  that  no  person  shooU 
make  any  prescription  by  the  seisin  or  possession  of  hk 
ancestor  or  predecessor,  unless  such  seisin  or  possession  has 
been  within  sixty  years  next,  before  such  prescription  made(c) 

52),  *'  transferuntur  dominia,  sine  titulo,  et  traditione,  per  usucaptionem,  scilicet,  pe 
longam  continuam  et  pacificam  possessionem.  Longa,  i.  e.  per  spatium  temporispei 
legem  definitum,  viz.  qui  excedit  memoriam  hominum ;  continuam  dico,  ita  quod  nx 
sit  legitime  intemipta.  Pacificam  dico,  quia  si  contentiosa  fuerit,  idem  erit  quod  prim,  i 
contentio  fuerit  justa.  Ut  si  verus  dominus  statim  ciim  intrusor  vel  disseisor  ingnm 
fuerit  seisinam,  nitatur  tales  viribus  repellere,  et  expellere,  licet  id  quod  inceperit  perdoen 
non  possit  ad  effectum,  dum  tamen  cum  defecerit,  diligens  sit  ad  impetrandum  et  pro 
aequendum.    Longus  usus  nee  per  vim,  nee  clam,  nee  precario,"  etc ;  Co.  Litt,  114  a. 

(c)  By  2  &  3  Wm.  4,  c.  7 1 ,  the  time  of  prescription  is  shortened  in  certain  cases ;  aei 
ante,  page  193,  note  (a).  And  by  2  &  3  Wm.  4,  c.  100,  the  time  of  prescription  reqmid 
in  claims  of  modus  decimandi,  or  exemption  from  or  discharge  of  tithes,  is  shortened  ii 
certain  cases,  see  ante,  p.  107,  note  (/). 

By  3  &  4  Wm.  4,  c.  27,  it  is  enacted,  that  except  where  the  nature  of  the  pi» 
vision  or  the  context  of  the  act  excludes  such  construction,  the  word  "  land"  in  ths  Ml 
shall  extend  to  manors,  messuages,  and  all  other  corporeal  hereditaments,  and  to 
tithes  (other  than  tithes  of  a  spiritual  or  elemosynary  corporation  sole),  whether  fne- 
hold  or  copyhold,  or  of  any  other  tenure ;  and  the  word  "  rent"  shall  extend  to  hen* 
ditaments  and  to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to  iD 
annuities  and  periodical  sums  of  money  charged  upon  land  (except  moduses  or  oonip*' 
sitions  belonging  to  a  spiritual  or  eleemosynary  corporation  sole) ;  and  the  penoi 
through  whom  another  is  said  to  claim  shall  mean  any  person  by,  through,  or  by  tk 
act  of  whom  the  person  so  claiming  became  entitled  as  heir,  issue  in  tail,  tenant  bj  ^ 
curtesy  of  England,  tenant  in  dower,  successor,  special  or  general  occupant,  executar, 
administrator,  legatee,  husband,  assignee,  appointee,  devisee,  or  otherwise,  andtoiiif 
person  entitled  to  an  estate  to  which  the  person  claiming,  or  person  through  whom  hs 
claims,  became  entitled  by  escheat ;  and  the  word  "  person"  shall  extend  to  a  body  cor- 
porate, and  to  a  class  of  creditors,  as  well  as  an  individual.  By  s.  2,  no  person  sbd 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  witUft 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distnsii  tf 
to  bring  such  action,  shall  have  first  accrued  to  some  person  through  whom  he  dna/k 
or  to  the  person  making  or  bringing  the  same.  But  by  sections  4  and  5,  the  ri^itKif 
remainder  men  and  reversioners  are  for  the  purposes  of  the  act  deemed  to  have  M 
accrued  in  respect  of  their  estate  or  interest,  when  the  same  shall  have  become  an  ettttt 
or  interest  in  possession.  The  third  section  defines  when  the  right  shall  be  deemed  tc 
have  accrued ;  in  the  case  of  an  estate  in  possession ;  on  dispossession ;  on  abatement  (K 
death ;  on  alienation ;  in  case  of  future  estates,  and  in  case  of  forfeiture  or  breach  o 
condition.  By  s.  6,  an  administrator  is  to  claim  as  if  he  obtained  the  estate  withon 
interval  after  the  death  of  the  deceased.  By  s.  7,  in  the  case  of  a  tenant  at  will,  tl 
right  is  deemed  to  have  Jiccrued  at  the  end  of  one  year.  By  s.  9»  where  rent  amountin 
to  20s,  has  been  wrongfully  received  under  a  lease  in  writing,  the  right  is  deemed  1 
have  first  accrued  at  the  time  at  which  such  rent  was  first  so  received.    By  s.  10, 
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Nothing  however  but  incorpofeal  hereditaments  can  be  claimed  Incorporeal 

L  ■    ^  •     •  •  •1111    hereditaments 

bj  prescnption :  no  prescnption  can  give  a  title  to  lands  and  only  can  be 
other  corporeal  substances.    But  as  to  a  right  of  way,  a  common,  cl"n»^  by 
or  the  like,  a  man  may  be  allowed  to  prescribe :  for  of  these 
there  is  no  corporal  seisin,  the  enjoyment  will  be  frequently 


mere  entry  on  land  is  not  to  be  deemed  possession.  By  s.  11,  no  right  can  be  pre- 
Hnred  by  continual  claim.  By  s.  12,  the  possession  of  one  of  several  coparceners,  joint 
tmuits,  or  tenants  in  common,  is  not  to  be  deemed  the  possession  of  tlie  others.     By 

1. 13,  possession  of  a  younger  brother  is  not  to  be  deemed  possession  of  the  heir.    By 

1. 14,  an  acknowledgment  in  writing  to  the  person  entitled,  or  his  agent,  is  equivalent 
to  the  possession  or  receipt  of  rent.  By  s.  16,  persons  under  legal  disabilities,  and  their 
iqwctentatives,  are  allowed  ten  years  from  the  termination  of  their  disabilities  or  death. 
Bvthy  8.  17»  no  entry,  distress,  or  action,  can  be  made  or  brought  by  them  in  any  case 
ifter forty  years  from  the  time  when  the  right  accrued;  and  by  s.  18,  no  further  time  is 
iOoved  for  a  succession  of  disabilities.  By  s.  20,  when  the  right  to  an  estate  in  pos- 
ttaion  is  barred,  the  right  of  the  same  person  to  future  estates  is  also  barred.  By  s,  21, 
then  tenant  in  tail  is  barred,  remainder  men,  whom  he  might  have  barred,  shall  not 
Twover.  By  s.  22,  possession  adverse  to  a  tenant  in  tail  shall  run  on  against  the 
Rmainder  men  whom  be  might  have  barred.  By  s.  23,  where  there  shall  have  been 
possession  under  an  assurance  by  a  tenant  in  tail,  which  shall  not  bar  the  remainders, 
thej  shall  be  barred  at  the  end  of  twenty  years  after  the  time  when  the  assurance,  if 
(fktoal,  would  have  barred  them.  By  s.  24,  no  suit  in  equity  can  be  brought  after 
tlie  time  when  the  plaintiff,  if  entitied  at  law,  might  have  brought  an  action.  By  s.  25, 
b  cases  of  express  trust  the  right  shall  not  be  deemed  to  have  accrued  until  the  land  or 
mt  shall  be  conveyed  to  a  purchaser  for  a  valuable  consideration;  and  then  only  as 
^mtt  such  purchaser,  and  any  person  claiming  through  him.  In  cases  of  fraud,  no 
tifie  shall  run  whilst  the  fraud  remains  concealed.  Mortgagors  are  to  be  barred  at  the 
md  of  twenty  years  from  the  time  when  the  mortgagee  took  possession  ;  or  from\he 
hit  written  acknowledgment.  No  lands  or  rents  are  recoverable  by  ecclesiastical  or 
tbemosynary  corporations  sole,  but  within  two  incumbencies  and  six  years  or  sixty 
ynrs.  No  advowson  is  recoverable  but  within  three  incumbencies,  or  sixty  years. 
beombencies  after  lapse  are  reckoned  within  the  period,  but  not  incumbencies  after 
pnootions  to  bishopricks.  No  advowson  is  recoverable  after  one  hundred  years.  At 
tlM  end  of  the  period  of  limitation  the  right  of  the  party  out  of  possession  is  extin- 
llidied.  Real  and  mixed  actions  are  abolished,  except  for  dower,  quare  impedit,  and 
^Ntment.  No  descent,  cast,  discontinuance,  or  warranty  is  to  bar  a  right  of  entry. 
HoMy  charged  upon  land  and  legacies  are  to  be  deemed  satisfied  at  the  end  of  twenty 
fm,  if  there' shall  be  no  interest  paid,  or  acknowledgment  in  writing  in  the  meantime. 
Ml  arrears  of  dower  are  recoverable  for  more  than  six  years.  No  arrears  of  rent,  or  in- 
iBnt  of  money  charged  upon  land  or  rent,  or  of  any  legacy,  are  recoverable  for  more 
fhuk  ax  yean.    The  act  is  to  extend  to  the  spintual  courts. 

By  7  Wm.  4  and  1  Vict.  c.  28,  after  stating  that  doubts  had  been  entertained  as  to  the* 
Act  of  the  act  of  3  &  4  Wm.  4,  c.  27,  so  far  as  related  to  mortgages,  it  is  enacted, 
that  penona  entitled  to,  or  claiming  under,  any  mortgage  of  land,  &c.,  may  make  an 
wtrf,  or  bring  an  action  at  law,  or  suit  in  equity,  to  recover  such  land,  &c.  at  any  time 
iiddn  twenty  years  next  after  the  last  payment  of  any  part  of  the  principal  money,  or 
HSMt  secured  by  such  mortgage,  although  more  than  twenty  years  may  have  elapsed 
inee  the  time  at  which  the  right  to  make  such  entry,  or  bring  such  action  or  suit  in 
jiiity,  shall  have  first  accrued. 

O  2 
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by  intervals,  and  therefore  the  right  to  enjoy  them,  can  depeu 
Prescription      on  nothing  else  but  immemorial  usage.     A  prescription  muj 

th^^fof  °    ^^*^ys  ^^  '^^  ^  ^^^  ^ha^  5s  tenant  of  the  fee.     A  tenant  fe 
the  fee.  life  or  years  at  will,  or  a  copyholder  cannot  prescribe  by  reasoi: 

4  Rep.  31.32.   of  the  imbecility  of  their  estates.     And  therefore  the  copy- 
holder must  prescribe  under  cover  of  his  lord's  estate,  and  the 
It  cannot  be      tenant  for  life  under  cover  of  the  tenant  in  fee  simple.   A 
lyii^  in  CTMrt!   Prescription  cannot  be  for  a  thing  which  cannot  be  raised  by 
grant     For  the  law  allows  prescription  only  in  supply  of  die 
loss  of  a  grant,  and  therefore  every  prescription  presupposes  t 
Nor  for  what  is  grant  to  have  existed.     What  is  to  arise  by  matter  of  reooid 
ter^freoopd"*"  cannot  be  prescribed  for,  but  must  be  claimed  by  grant,  entered 
on  record ;  such  as  for  instance  the  royal  franchises  of  deodandi^ 
felons'  goods,  and  the  like.     These,  not  being  forfeited  till  die 
matter  on  which  they  arise  is  found  by  the  inquisition  of  t 
jury,  and  so  made  a  matter  of  record,  the   forfeiture  itself 
cannot  be  claimed  by  any  inferior  title.     But  the  franchises  of 
treasure  trove,  waifs,  estrays,  and  the  like,  may  be  claimed  hj 
prescription ;  for  they  arise  from  private  contingencies,  and  not 
As  to  the  man-  from  any  matter  of  record.     A  distinction  must  be  made  wiA 
OCT  o  prescn  -  j.gg^  ^^  ^y^^  manner  of  prescribing ;  that  is,  whether  a  mm 

shall  prescribe  in  a  que  estate,  or  in  himself  and  his  anceston 
For  if  a  man  prescribes  in  a  que  estate  (that  is,  in  himself  and 
those  whose  estate  he  holds,)  nothing  is  claimable  by  this  pre- 
scription, but  such  things  as  are  incident,  appendant,  or  appa^ 
tenant  to  lands ;  for  it  would  be  absurd  to  claim  any  thing  • 
the  consequence  or  appendix  of  an  estate  with  which  die 
thing  claimed  has  no  connexion :  but  if  he  prescribes  in  him- 
Litt  8.  183.       self  and  his  ancestors  he  may  prescribe  for  any  thing  whatsO" 
Finch,  L.  104.    ever  that  lies  in  grant ;  not  only  things  that  are  appurtenant, 
The  mode  of     but  also  such  as  may  be  in  gross.     Estates  gained  by  prescrip- 
estatehypre^     tion  are  not  of course  descendible  to  the  heirs  general  like  odicr 
•cription.  purchased  estates,  but  are  an  exception  to  the  rule ;  for  die 

prescription  is  rather  to  be  considered  as  an  evidence  of  i 
former  acquisition  than  as  an  acquisition  de  novo :  and  there- 
fore, if  a  man  prescribes  for  a  right  of  way  in  himself  and 
his  ancestors,  it  will  descend  only  to  the  blood  of  that  line  of 
ancestors  in  whom  he  so  prescribes.  But  if  he  prescribes  fer 
it  in  a  que  estate^  it  will  follow  the  nature  of  that  estate  in 
which  the  prescription  is  made,  and  be  inheritable  in  the  same 
manner,  whether  that  were  acquired  by  descent  or  purchase; 
every  accessory  following  the  nature  ofitsprincipaL 
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'oiFEiTURE  is  a  punishment  annexed  by  law  to  some  illegal  act  Forfeiture. 

r  negligence  in  the  owner  of  lands  and  tenements^  whereby 

e  loses  all  his  interest  therein,  and  they  go  to  the  party 

ijured,  as  a  recompence  for  the  wrong  which  either  he  alone, 

•  the  public,  toirether  with  himself,  have  sustained  (a\   Lands  The  d^^rees 

1  i/*/*>i*  .  1  Ti        *n<l  means  of 

kd  tenements  may  be  forfeited  m  various  degrees,  and  by  forfeiture, 
iiious  means :  by  crimes  and  misdemeanors ;  by  alienation 
atrary  to  law ;  by  non  presentation  to  a  benefice,  when  the 
ffeiture  is  denominated  a  lapse ;  by  simony ;  by  non-per- 
nnance  of  conditions ;  by  waste ;  by  breach  of  copyhold 
ostoms ;  and  by  bankruptcy. 

Hie  offences  which  induce  a  forfeiture  of  lands  and  tene-  b^  crimes  and 
oents  to  the  crown   are   principally    treason ;    felony  (6) ;  ro»»<l«™«*no"- 
msprision  of  treason ;  praemunire ;  drawing  a  weapon  on  a 
odge,  or  striking  in  the  king's  courts ;  and  popish  recusancy. 

Lands  and  tenements  may  be  forfeited  by  alienation  or  By  alienation. 
XATeying  them  to  another  contrary  to  law.  This  is  either 
iEenation  in  mortmain^  alienation  to  an  alieny  or  alienation  by 
porticular  tenants :  in  the  two  former  of  which  cases  the 
bfeiture  arises  from  the  incapacity  of  the  alienee  to  take;  in 
&  latter  firom  the  incapacity  of  the  aUenor  to  grant. 

Alienation  in  mortmain^  in  mortua  manu,  is  an  aUenation  of  Alienation  in 
kods  or  tenements  to  any   corporation,  sole   or  aggregate, 
Bodesiastical  or  temporal     But  these  purchases  having  been 


(<)  By  3  &  4  Wm.  4,  c.  27»  s.  3,  when  any  person  claiming  land  or  rent,  or  the  person 
Enough  whom  he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach 
ifndUitm^  then  such  right  shall  be  deemed  to  have  first  accrued  when  such  forfeiture 
*ii  bcnrredy  or  such  condition  was  broken. 

9i  By  54  Geo.  3,  c.  145,  no  attainder  for  felony,  except  for  high  treason,  petit 
(BMsaD,  or  murder,  or  for  abetting,  procuring,  or  counselling  the  same,  shall  disinherit 
tty  beir,  nor  prejudice  the  right  of  any  person  other  than  the  offender  during  his  life 
^i  and  every  person  to  whom  the  right  to  any  lands  or  tenements  after  the  death  of 
Mdi  offender  would  have  appertained  if  no  such  attainder  had  taken  place,  may  law- 
^J  enter  upon  the  same ;  and  by  3  &  4  Wm.  4,  c.  106,  s.  10,  after  the  death  of  any 
pvion  attainted,  although  for  any  crime  whatever,  his  descendants  may  inherit,  unless 
^lukd  shall  have  escheated  in  consequence  of  such  attainder,  before  Ist  January,  1834. 
'^tttainder  of  trustees  and  mortgagees  is  not  now  attended  with  forfeiture  (see  4  &  5 
^ni.4,  c.  23) ;  but  in  such  case  the  land,  &c.,  remains  in  such  trustee  or  mortgagee, 
w  sorvives  to  his  co-trustee,  or  descends  or  vests  in  his  representative. 
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chiefly  made  by  religious  houses,  whereby  the  lands  becaoK 
perpetually  inherent  in  one  dead  hand^  it  occaaioDed  tfac 
general  application  of  the  term  mortmain  to  such  alienadou 
in  particular,  the  monastaries  being  principally  considered  m 
forming  the  statutes  of  mortmain.  In  consequence  of  the 
F.N.B121.  feodal  restraints  on  alienation,  it  was  always  necessaiy  far 
corporations  to  have  a  licence  in  mortmain  from  the  crown  to 
enable  them  to  purchase  lands ;  the  consent  of  the  king  bdog 
deemed  reasonable  to  a  vesting  of  lands  in  tenants  that  could 
never  be  attainted  or  die.  But  the  tenant  who  meant  to 
alienate,  often  evaded  this  licence  by  conveying  to  die 
religious  house,  and  instantly  taking  the  lands  back  again,  to 
hold  as  tenant  to  the  monastery,  which  was  supposed  not  to 
occasion  any  forfeiture ;  and  then  by  pretext  of  some  other 
forfeiture  or  escheat,  the  society  entered  upon  the  lands  in 
right  of  their  newly  acquired  seignory  as  immediate  lords  of 
9  Hen.  3  c.36  ^^^  ^^^  ^  which  occasioned  it  to  be  declared  by  the  charter  of 
12, 17.  Hen.  3,  that  all  such  attempts  should  be  void,  and  the  land 

The  statute  (2e    forfeited  to  thc  lord  of  the   fee.     The  statute  de  religioAt 
t'jSw'*!  ^  Edw.  1,  extended  the  prohibition  to  sole  corporations  and 

aggregate  ecclesiastical  bodies,  by  providing  that  no  penoik 
religious  or  whatsoever,  should  buy,  or  sell,  or  receive  any 
Origin  of  com.  lands  or  tenements  in  mortmain.     The  religious  houses  then 
mon  recoveries,  j^g^  ^^  ^^  ^^  ^  fictitious  title  to  the  land  which  they  in- 
tended to  purchase,  and  to  bring  an  action  to  recover  it  again^ 
the  tenant ;  who  by  collusion  made  no  defence ;  and  judgment 
being  given  for  the  religious  house,  they  then  recovered  the 
land  by  sentence  of  law,  upon  a  supposed  prior  tide.    And 
The  statute  of   thus   they   invented  common  recoveries  (c).     But  the  stat  li 
Westminster  2.  Edw.  1,  c.  32,  enacted,  that  in  such  cases  a  jury  should  try  die 
right  of  the  demandants  to  the  land,  which  should  be  forfeited, 
if  they  were  found  not  to  have  such  right.     The  statute  of 
quia  emptoresy  18  Edw.  1,  declared  that  the  liberty  thereby 
given  to  alienate  lands  should  not  extend  to  alienation  in 
Origin  of  uses    mortmain.     The  clergy  then  devised  a  new  method  of  con- 
andtrusu.         veyance,  by  which  the  lands  were  granted  not  to  themsehtf 
direcdy,  but  to  nominal  feoifees  to  the  use  of  the  reli^oos 
houses ;  thus  distinguishing  between  the  possession^  and  tfas 
usey  and  receiving  the  profits,  while  the  seisin  of  the  landf 
remained  in  the  nominal  feoffee  ;  who  was  held  by  the  cotntt 


(c)  Common  recoveries  were  abolished  by  3  &  4  Wm.  4>  c.  74,  and  a  simpler  mode  c 
assurance  substituted ;  see  this  act,  ante,  book  2,  cap.  7. 
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of  equity  (then  under  the  direction  of  the  clergy)  to  be  bound 
in  conscience  to  account  to  his  cestui  que  use,  for  the  rents  and 
SDohiments  of  the  estate.  These  inventions  gave  rise  to  uses 
nd  trustBy  the  foundation  of  modem  conveyancing.  But  the 
tatute,  15  Rich.  2,  c.  5,  enacted,  that  the  lands  which  had 
M&  so  purchased  to  uses  should  be  amortised  by  Ucense  from 
le  crown,  or  else  be  sold  to  private  persons ;  and  that  uses 
KNiId  be  subject  to  the  statutes  of  mortmain,  and  forfeitable 
ke  lands.  Yet  it  was  always  in  the  power  of  the  crown  to 
imit  the  forfeiture  by  license ;  and  after  the  dissolution  of  the 
tonasteries,  the  statutes  of  mortmain  were  suspended  for 
tenty  years,  by  1&2P.  &M.C.8;  subsequently  it  was 
nacted  for  the  augmentation  of  poor  livings  by  17  Car.  2,  c.  3, 
lat  appropriators  might  annex  the  great  tithes  to  the  vi- 
llages ;  and  that  all  benefices  under  100/L  a-year,  might  be 
ngmented  by  the  purchase  of  lands  without  licence  of 
Aortmain  in  either  case ;  and  the  like  provision  was  afterwards  ^^ 

Dade  in  fiivour  of  the  governors  of  queen  Aime's  bounty,  c  il. 
kn  to  guard  against  the  poUtical  ends  of  the   statutes  of  Chanuble 
Bdrtmain  being  defeated,  it  is  enacted,  by  2  Geo.  2,  c.  36,  "*** 
bt  no  lands,  or  tenements,  or  money  to  be  laid  out  thereon, 
ludl  be  given  for,  or  chaiged  with  any  charitable  uses,  unless 
Tf  deed  executed  in  the  presence  of  two  witnesses,  twelve 
iKHiths  before  the  death  of  the  donor,  and  eru'olled  in  chancery 
within  six  months  after  its  execution ;  except  money  in  the 
hnds,  which  may  be  transferred  within  six  months  previous  to 
k  donor's  death,  and  such  gift  must  be  made  to  take  place 
nunediately,  and  be  without  power  of  revocation ;  all  other 
sifts  are  void  (d).     But  the  two  universities,  their  colleges,  and 

(4  By  6  &  7  Wm.  4,  c.  70,  the  lord  or  lady  of  any  manor,  whether  seised  in  fee 
■i|ile»  fee  tail,  or  for  life,  or  being  a  corporation  aggregate  or  sole,  or  a  feme  covert 
vidi  the  consent  of  her  husband),  or  a  minor  (with  the  consent  of  his  or  her  guardian 
r  Ipiardians),  or  an  idiot  or  lunatic  (by  his  or  her  committee  or  committees),  may 
<tt?ey  to  the  incumbent  and  churchwardens  of  any  parish  in  which  a  school  for  the 
Vacation  of  poor  children  is  intended  to  be  erected,  or  to  the  trustees  of  any  such 
diool  in  any  parish,  or  extra-parochial  place,  so  much  of  the  common  or  waste  grounds 
I  toy  such  parish  or  extra  parochial  place  as  may  be  required  for  the  site  of  such 
^otAt  and  of  a  house  or  houses  for  the  master  or  mistress  of  such  school ;  and  the 
Qtveyance  of  such  part  of  the  common  or  waste  grounds  by  the  lord  or  lady  of  the 
HBor  wherein  the  same  shall  be  situate,  shall  be  a  good  and  sufficient  conveyance  for 
^purpose  of  vesting  the  fee  simple  and  inheritance  thereof  in  the  parties  to  whom  the 
ine  ibaU  be  conveyed  for  the  purpose  hereinbefore  specified  as  fully  and  effectually  as 
^  every  peraon  having  right  of  common  upon  such  common  or  waste  grounds  had 
leiwd  m  and  executed  such  conveyance.     By  s.  2,  all  persons  being  seised  in  fee 
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the  scholars  upon   the  foundation  of  the  colleges  of  Eton, 
Winchester,  and  Westminster,  are  excepted  out  of  this  act 
. ,.      .     ,  Alienation  to  an  alien  is  a  cause  of  forfeiture  to  the  down 

Alienatioii  to  /.i..  •  uu 

an  alien.  of  the  land  SO  ahenated  on  account  of  his  mcapacity  to  ooU 

them  (e). 
^^"  ^y         Alienations  by  particular  tenants  for  estates  which  must  or 
tenants.  may  last  longer  than  their  own,  are  forfeitures  to  him  whose 

Co.  Litt  251.  right  is  attacked  thereby ;  as  if  tenant  for  his  own  life  alieDO^ 
for  die  life  of  another,  or  in  tail,  or  in  fee;  such  alienatkm 
amounts  to  a  renunciation  of  the  feodal  connexion  and  de- 
pendence, and  tends  in  its  consequence  to  defeat  and  devest  die 
Litt  9.  415.  remainder  or  reversion ;  and  the  particular  tenant  having  then 
put  an  end  to  his  own  interest,  on  such  determiaation,  the  neit 
laker  is  entitled  to  enter  regularly,  as  in  his  remainder  or  ^e▼e^ 
Litt.8. 695,597.  sion.  But  if  tenant  in  tail  alienes  in  fee,  this  is  no  forfeitarey 
but  a  discontinuance,  which  the  issue  may  afterwards  avoid  by 


simple,  fee  tail,  or  for  life,  femes  covert  (with  the  consent  of  their  husbands),  minoii 
(with  the  consent  of  their  guardians),  and  idiots  or  lunatics  (by  their  committees),  mij 
convey  any  portion  of  land  of  which  they  may  respectively  be  seised,  including  copf- 
hold  land,  if  the  lord  or  lady  of  the  manor  shall  consent  thereto,  in  the  same  manner  to 
the  same  persons,  and  for  the  same  purpose  as  thereinbefore  authorized,  with  mpMk 
to  common  or  waste  ground.     By  s.  3,  any  spiritual  or  ecclesiastical  body  corporate  or 
spiritual  person,  being  a  corporation  sole,  may  convey  any  portion  of  land  belonging  to 
such  body  corporate,  or  belonging  to  any  such  spiritual  person  in  the  capacity  of  a  cor- 
poration sole,  in  respect  of  any  ecclesiastical  preferment  held  by  him,  to  the  incorpo- 
rated national  society  for  promoting  the  education  of  the  poor  in  the  principles  of  thl 
established  church,  or  to  the  minister  and  churchwardens  for  the  time  being  of  tbl 
said  parish  wherein  such  land  shall  be  situate ;  or  to  any  trustees  to  be  named  by  tbl 
bishop  of  the  diocese,  for  the  purpose  of  erecting  thereon  a  school-room,  or  school-roomii 
to  be  used  for  the  education  of  poor  children  in  the  principles  of  the  Christian  religioBi 
according  to  the  doctrines  and  discipline  of  the  united  church  of  England  and  Ireland; 
and  also  where  it  may  be  required  for  the  purpose  of  erecting  thereon  a  house  or  hooMi 
for  the  master  and  mistress  of  such  schools.     But  in  case  of  any  spiritual  person  beiBg 
a  corporation  sole,  the  consent  of  the  bishop  of  the  diocese  must  be  testified  by  ui 
being  a  party  to  the  conveyance.    By  s.  4,  provision  is  made  for  the  cases  where  school- 
rooms have  before  the  act  been  built  on  ground  which  the  parties  conveying  had  no 
legal  right  to  convey.    By  s.  5,  the  conveyances  under  the  act  may  be  made  either  for 
a  valuable  consideration,  or  as  free  gifts.    By  s.  6,  the  land  to  be  so  conveyed  must  not 
exceed  half  an  acre,  and  the  quantity  and  value  must  be  ascertained  previous  to  tbl 
conveyance,  by  a  land  surveyor,  to  be  appointed  in  case  the  land  shall  belong  to  a  spi- 
ritual or  ecclesiastical  body  or  person,  by  the  bishop ;  and  the  instrument  and  the  report 
of  the  survey  and  valuation  by  such  surveyor  (such  report  being  verified  by  the  ddiia- 
tion  of  the  said  surveyor  before  a  justice  of  the  peace,  and  in  case  the  land  shall  bdoDg 
to  any  spiritual  or  ecclesiastical  body  or  person,  signed  by  the  bishop  in  testimony  of  hii 
approbation),  shall  be  annexed  to  the  deed  of  conveyance. 
(f)  See  ante,  book  2,  cap.  15. 
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iue  course  of  law  (/).     But  in  case  of  such  forfeitures  by  par- 

icalar  tenants,  all  legal  estates  by  them  before  created,  as,  if 

eDBDtfor  twen^  years  grants  a  lease  for  fifteen,  and  all  chaises 

yhim  lawfully  made  on  the  lands,  shall  be  good  and  available  Co.  Litt  233. 

ilaw. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an  Disclaimer 
legal  alienation  by  the  particular  tenant,  is  the  civil  crime  of  °  *®"'*~- 
Maimer ;  as  where  a  tenant,  upon  an  action  brought  in  any 
xirt  of  record,  disclaims  to  hold  of  his  lord,  or  does  any  act 
faich  amounts  to  a  virtual  disclaimer ;  this  is  a  forfeiture  to  Finch,  270, 
lelord.  ^^^• 

Lapse  is  a  species  of  forfeiture,  whereby  the  right  of  pre-  By  lapse. 
SDtation  to  a  oburch  accrues  to  the  ordinary  by  neglect  of  the 
atron  to   present,  to   the   metropohtan   by    neglect  of  the 
idinaiy,  and  to  the  king  by  neglect  of  the  metropohtan.    But 
rhere  there  is  no  right  of  institution  there  is  no  right  of  lapse, 
otfaat  no  donative  can  lapse  to  the  ordinary,  unless  it  has  been  j^^  j^y^^  ^^ 
ngmented  by  the  queen's  bounty,  and  no  right  of  lapse  can  Q**"-.  Imped, 
iccme  when  the  original  presentation  is  in  the  crown.     The  oro.  Jac  518. 
erm  in  which  the  title    to  present  by  lapse    accrues  from   ^  ^^-  ^»  ■*•  2» 
be  one  to   the  other  successively  is   six  calendar  months,    i7E<lw.2.c.8. 
Bd  this  exclusive  of  the  day  of  the  avoidance.     But  if  the  ^  '°*^  ^^^' 
bishop  be  both  patron  and  ordinary,  he  shall  not  have  a  double  2  fast.  361. 
tiiDe;for  the  forfeiture  accrues  whenever  the  negligence  has  Reffi8,42. 
SQotinued  six  months  in  the  same  person.     If  the  bishop  does  i^r      nH^*^'®* 
aot  collate  his  own  clerk,  and  the  patron  presents,  though  6ibs.Cod.  769. 
i&erthe  six  months  are  lapsed,  yet  his  presentation  is  good, 
ind  the  bishop  is  bound  to  institute.     If  the  bishop  suffer  the  2  Inst.  273. 
presentation  to  lapse  to  the  metropohtan,  the  patron  has  the 
nne  advantage  if  he  presents  before  the  archbishop  has  filled 
op  the  benefice ;  yet  the  ordinary  cannot,  after  lapse  to  the 
nettopolitan,  collate  his  own  clerk   to   the  prejudice  of  the 
Bchhiahop.     For  he  has  no  permanent  right  and  interest  in  the  2  Roll  Abr. 
iirowson  like  the  patron.     If  the  presentation  lapses  to  the  368« 

(f)  By  3  9c  4  Wm.  4,  c.  27»  no  discontinuance  shall  defeat  any  right  of  entry  for  the 
KOfeiy  of  land.  By  3  &  4  Wm.  4,  c.  74,  tenants  in  tail  are  empowered,  with  the  consent 
f  the  protector  of  the  settlement,  or  if  in  possession,  and  there  be  no  such  protector,  of 
cir  own  authority,  to  dispose  of  absolutely  in  fee  simple,  the  lands  entailed ;  and  if  not 

poiienion,  without  such  consent,  to  dispose  absolutely  of  such  lands,  saving  the  estates 
ior  to  the  estates  tail.  And  by  s.  21,  estates  created  by  tenants  in  tail  by  way  of 
fftgage,  or  for  any  other  limited  purpose,  are,  pro  tanto,  a  bar  to  the  persons  against 
lom  such  dispositions  are  by  the  act  authorized  to  be  made,  but  such  disposition 
lit  be  by  deed  inrolled  in  chancery. 
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Dr.  &  Stud,  king,  the  patron  shall  never  recover  his  right  till  the  king  his 
Cro.  C«r.  c.  sati^kd  his  turn  by  presentation :  for  nuUum  tempus  oecwrrU 
366.  regi.    Yet,  if  during  the  delay  of  the  crown,  the  patron  himrif 

presents,  and  his  clerk  is  instituted,  the  king,  though  by  pre- 
senting another  he  may  turn  out  the  patron's  clerk,  or  after 
7  Rep.  28.        induction  may  remove  him  by  guare  impedit;  yet  if  he  does 
Cto.eIib.44.    jjq^  jy^j  ^^  patron's  clerk  dies  incumbent,  or  is  canonicallj 

deprived,  he  has  lost  his  right,  which  was  to  the  next  pre- 

If  the  benefice    sentation.     If  the  benefice  becomes  void   by  death  orcet- 

by^^dMth  OT       ^loxiy  the  patron  is  bound  to  take  notice  of  the  vacancy;  bat  in 

cession.  case  of  a  vacancy  by  resignation  or  canonical  deprivation,  or  if 

a  clerk  presented  be   refused  for  insufficiency,  these  being 

matters  of  which  the  bishop  alone  is  presumed  to  be  cognixant, 

the  law  requires  him  to  give  notice  to  the  patron ;  otherwise 

4  Rep.  75.        he  can  take  no  advanvantage  by  way  of  lapse,  nor  shall  anj 

lapse  thereby  accrue  to  the  metropolitan  or  to  the  king;  lor 

neither  the  archbishop  nor  the  king  shall  ever  present  by  lapses 

but  where   the  immediate  ordinary  might  have  collated  bf 

Co.  Litt.  344,    lapse  within  the  six  months  and  has  exceeded  his  time.  If  die 

bishop  refuse  or  neglect  to  examine  and  admit  the  patron^  : 

clerk  without  good  reason  assigned,  or  notice  given,  he  is . 

styled  a  disturber  by  the  law,  and  shall  not  have  any  title  to 

present  by  lapse ;  for  no  man  shall  take  advantage  of  his  own 

2  Roll.  Abr.  wrong  And  if  the  right  of  presentation  be  contested,  and  is 
^^*  action  be  brought  against  the  bishop  to  try  the  right,  no  \xgKt 
Co.  Litt.  344.    gijall  incur  till  the  question  of  right  be  decided. 

By  simony.  By  simony  the  right  of  presentation  to  a  living  is  forfeited 

and  vested  pro  hac  vice  in  the  crown.     Simony  is  the  corropl 
presentation  to  an  ecclesiastical  benefice  for  money,  gift,  or 
reward.     Such  presentations  are  void  by  31  Eliz.  c.  6,  and  U 
Ann.  St.  2,  c.  12.     Upon  these  statutes  it  is  settled,  that  to 
purchase  a  presentation,  the  living  being  actually  vacant,  is 
simony.     That  for  a  clerk  to  purchase,   either  in  his  OWB 
name  or  another's,  the  next  presentation,  and  be  thereupon 
Cro.  Eliz.  788.  presented,  is  simony.     But  it  is  not  simony  for  a  fisither  to 
^lilil^^e   P^c'^^*^  such  a  presentation  for  his  son.     That  if  a  aunoni- 
Moore,  916.      acal  contract  be  made  with  the  patron,  the  clerk  not  being 
privy  thereto,   the   presentation  for  that    turn  shall  indeed 
devolve  to  the  crown  as  a  punishment  of  the  guilty  patron » 

3  Inst.  154.  but  the  clerk,  who  is  innocent,  does  not  incur  any  disability  01 
Cro.  Jac.  386.  forfeiture.  That  bonds  given  to  pay  money  to  charitaUe  useii 
Noy.  142.  on  receiving  a  presentation  to  a  living,  are  not  simcHiiacal 
Stra.  534.         provided  the  patron  or  his  relations  be  not  benefited  thereby 
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r  this  is  no  corrupt  consideration  moving  to   the  patron. 

hat  bonds  of  resignation,  in  case  of  non-residence,  or  taking 

[J  odi»  living,  are  not  simoniacal;  there  being  no  corrupt  Cro.  Car.  lao. 

Dsideration  herein,  but  such  only  as  is  for  the  good  of  the 

iblic  So  also,  bonds  to  resign  when  the  patron's  son  comes  to 

Donical  age  are  legal ;  because  the  father  is  bound  to  provide  Cro.  Jac  248, 

•  his  son.     A  general  bond  to  resign  at  the  patron's  request  q^'  q^  jqq 

legal ;  for  it  mi^  possibly  be  given  for  one  of  the  legal  con-  Stra.  2-27. 

erations  before  mentioned ;  but  if  the  contract  be  a  corrupt 

e,  the  bond  will  be  void;  and  the  only  causes  for  which  the 

f  vrill  justify  the  patron's  demanding  a  resignation  under 

ch  a  general  bond  are  for  the  benefit  of  his  son,  on  account  i  Vem.  411. 

DonHresidence,  plundi^  of  livings,  or  gross  immorality  in  8687.**^ 

B  incumbent  (^)t  Stnu  534. 

There  is  another  species  of  forfeiture,  viz.  by  wctste.    Waste,  By  waste. 

ikoM,  is  a  spoil  or  destruction  in  houses,  gardens,  trees,  or 

ber  corporeal  hereditaments,  to  the  disherison  of  him  that  has 

e  remainder  or  reversion  in  fee  simple  or  fee  taiL     Waste  is  ^^'  ^^^'  ^' 

iher  voluntary 9  which  is  a  crime  of  commission,  as  by  pulling  ^"^^^q^®"^ 

iwn  a  house ;  or  it  is  permusive^  which  is  a  matter  of  omission  permissive. 

ilj,  as  by  suffering  it  to  fidl  for  want  of  reparations.     What-  As  to  what 

ler  does  a  lasting  damage  to  the  freehold  or  inheritance  is  ^°JJJ^*"*^ 

Mte;  therefore,  removing  wainscot,  floors,  or  other  things 

Ke  fixed  to  the  fi^eehold  of  a  house  is  waste.     If  a  house  be  Hetl.  35. 

EStroyed  by  tempest,  lightning,  or  the  like,  which  is  the  act 

f  providence,  it  is  no  waste ;  but  it  is  otherwise,  if  the  house 

I  burnt  by  the  carelessness  or  negligence  of  the  lessee : 

00^  now,  by  6  Ann.  c.  31,  no  action  will  lie  against  a  tenant 


(f)  By  9  Geo.  4,  c.  94,  engagements  by  promise,  grant,  agreement,  or  covenant  for 

0  retignation  of  any  benefice  are  valid,  and  may  be  enforced  in  equity,  if  entered  into 
fuft  the  presentation,  nomination,  collation,  or  appointment  of  the  party  entering 
li  die  same ;  but  by  s.  2,  the  persons  named  and  described  in  such  engagement,  each 
them  must  be  either  by  blood  or  marriage,  an  uncle,  son,  grandson,  brother,  nephew, 
gund-nephew  of  the  patron,  or  one  of  the  patrons,  not  being  merely  a  trustee,  or  of 
\  person  for  whom  the  patron  is  trustee,  or  if  a  married  woman,  whose  husband  in 
r  right  is  the  patron ;  but  by  s.  4,  the  act  does  not  extend  to  any  engagements, 
bn  the  deed  be  deposited  within  two  months  with  the  registrar  of  the  diocese,  or 
iditr  jurisdiction  wherein  the  benefice  is  situated,  such  deed  to  be  open  to  inspection, 

1  a  certified  copy  to  be  admitted  as  evidence.  By  s.  5,  the  resignation  must  state 
eqgagement  and  name  of  the  person  for  whom  made,  and  is  void,  unless  the  person 
vesenCed  within  six  months.  "  The  act  of  7  &  8  Geo.  4,  c.  25,  was  only  intended  to 
e  a  retrospective  operation,  and  to  render  valid  then  existing  engagements,  and  pro- 

the  parties  thereto  from  incurring  penalties."  Royers^  E.  L.  852. 
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for  an  accident  of  this  kind  (A).  Waste  may  also  be  com- 
mitted in  ponds,  dove-houses,  warrens,  and  the  like;  by  so 
reducing  the-  number  of  the  creatures  therein  that  there  wi9 
not  be  sufficient  for  the  reversioner  when  he  comes  to  the 

Co.  Lilt.  63.      inheritance.     Timber  also  is  part  of  the  inheritance,  such  are 

^'    '        oak,  ash,  and  elm   in   all  places;    and  in  some    particular 

countries,  where  by  local  custom  other  trees  are   used  fer 

building,  they  are  for  that  reason  considered  as  timber ;  and  tb 

cut  down  such  trees,  or  top  them,  or  do  any  act  whereby  4e 

Co.  Litt  63.      timber  may  decay  is  waste.     But  underwood  the  tenant  wsj 

317,  '       '       cut  down  at  any  seasonable  time  that  he  pleases ;  and  may 

take  sufficient  estovers  of  common  right  for  house4x)te 
and  cart-bote ;  unless  restrained,  which  is  usual  by  particular 

Co.  Litt  41.     covenants  or  exceptions.     The  conversion  of  land  from  one 

species  to  another  is  waste.  To  convert  wood,  meadow,  or 
pasture  into  arable ;  to  turn  arable  or  wood  land  into  meacbw 

Hob.  296.         or  pasture,  are  all  of  them  waste,  as  it  changes  the  coune  of 

1  Init.  63.         husbandry,  and  evidence  of  the  estate;   when  such  a  doee^ 

which  is  conveyed  and  described  as  pasture,  is  found  to  be 
arable,  and  e  converso.  And  the  same  rule  is  observed  for  die 
same  reason  with  regard  to  converting  one  species  of  edifice 

1  Lev.  309.       ^^^  another,  even  though  it  is  improved  in  value.     To  open 

the  land  to  search  for  mines  of  metal,  coal,  &c.  is  waste,  fordiflt 

6  Rep.  12.        is  a  detriment  to  the  inheritance ;  but  if  the  pits  or  mines  weif  ^ 

open  before,  it  is  no  waste  for  the  tenant  to  continue  digging  \ 

Hob.  295.         them  for  his  own  use;  for  it  is  now  become  the  mere  annual 

profit  of  the  land. 

Who  are  liable       As  to  those  who  are  Uable  to  be  punished  for  committing 

forcommitting  ^^^^  ^j^^  statutes  of  Marlbrfdge,  52  Hen.  3,  c.  23,  and  of  ^ 

Gloucester,  6  Edw.  1,  c.  5,  provided  in  favour  of  the  owneraof  'j 
the  inheritance  that  the  writ  of  waste  (i)  shall  not  only  ft    ' 

■ 

(k)  And  see  14  Geo.  3,  c.  78,  88.  86,  101,  which  repealed  the  statute  of  Anne,  bit 
enacted  that  the  person  in  whose  premises  a  fire  accidentally  begins  shall  not  be  liabh  .  ; 
to  make  good  the  damages  thereby  occasioned.    But  agreements  between  landlord  ud 
tenant  are  expressly  excepted ;  and  where  there  is  no  contract  the  landlord  is  not  bound 
to  rebuild,  {Bayne  v.  Walker,  3  Dow,  233).    A  lessee  of  a  house,  who  covenants  generattf 
to  repair,  is  bound  to  rebuild  it  if  it  be  burned  by  an  accidental  fire,  (Bullock  v.  Domantt, 
6  T.  R.  650) ;  and  an  assignee  of  such  a  lease  is  under  a  similar  obligation ;  which  b 
binding,  although  the  landlord  may  have  insured  and  received  the  amount  of  the  inm- 
rance;  but  in  that  case  the  tenant  is  not  bound  to  pay  rent  until  the  premises  nt 
rebuilt ;  Leader  v.  Kemp,  2  C.  ^  P.  375. 

(t)  The  writ  of  waste  was  abolished  by  3  &  4  Wm.  4,  c.  27,  s.  36,  together  with  aE 
real  and  mixed  actions,  except  for  dower,  quare  impedit,  and  ejectment.  The  reme^es 
are  now  by  injunction,  ejectment,  and  action  on  the  case. 
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sinst  tenants  by  the  law  of  England  or  curtesy,  and  those  in 

irer,  but  against  any  &rmer  or  other  that  holds  in  any  man- 

'  for  life  or  years.     So  that  all  tenants  for  life,  or  for  any  less 

ite,  are  liable  to  be  punished  for  waste,  both  voluntary  and 

missive ;  unless  their  leases  be  made  without  impeachment 

TBBte  (jy  But  tenant  in  tail,  after  possibility  of  issue  extinct, 

ot  impeachable  for  waste  ;  nor  does  an  action  of  waste  lie 

^Jke  debtor  against  tenant  by  statute,  recognizance,  or  elegit; 

uise  against  them  the  debtor  may  set  off  the  damages  in 

>unt :  but  it  lies  (k)  for  the  reversioner  expectant  on  the  Co.  litt.  64. 

nnination  of  the  debtor's  own   estate   or  of  the   estates 

ved  from  him ;  and  by  the  statute   of   Gloucester,    the  Puniihment  for 

mt  shall  forfeit  the  thing  that  is  wasted  to  the  reversioner, 

treble  damages  to  him  that  has  the  inheritance.     If  waste  2  Iiiit.303. 
bne  sparsimy  or  here  and  there  all  over  a  wood,  the  whole 
A  shall  be  recovered ;  or  if  in  several  rooms  of  a  house  the 
)le  house  shall  be  forfeited.     But  if  it  be  done  only  in  one   Co.  Lin.  54. 

of  a  wood  (or  in  one  room  of  a  house  if  that  can  be  con- 
iendy  separated  from  the  rest)  that   part   only  shall  be  2  Inst.  304. 
eited. 

Copyhold  estates  are  not  only  liable  to  the  same  forfeiture  f^f^^^/***!f 
bose  which  are  held  in  socage,  for  treason,  felony,  alienation,  custom. 
[  waste ;  whereupon  the  lord  may  seize  them  without  any  2  Ventr.  38. 
Bentment  of  the  homage ;  but  also  to  the  peculiar  forfeitures  ^"**  ^^"-  ^^• 
lexed  to  this  species  of  tenure,  which  are  incurred  by  the 
ich  of  either  the  general  customs  of  all  copyholds,  or  the 
aliar  local  customs  of  certain  particular  manors.     As  by 
traction  of  suit  and  service ;  by  disclaiming  to  hold  of  the  3  Leon.  108. 
I,  or  swearing  himself  not  his  copyholder ;  by  neglect  to  be  ^o^Coo  i  57 
litted  tenant  within  a  year  and  a  day ;  by  contumacy  in  not  Plowd.  372. 
earing  in  court  after  three  proclamations  :  or  by  refusing,  J;^P*  ^* 
ai  sworn  of  the  homage  to  present  the  truth  according  to  ibid, 
oath.     In  these  cases  forfeiture  does  not  accrue  to  the  lord  j^,-^  53 
ifier  the  offences  are  presented  by  the  homage,  or  jury  of 
lonl*8  court  baron.     The  last  method  whereby  lands  and   Bybankrnptcy. 


\  The  clause  "  without  impeachment  for  waste  "is  to  enable  the  tenant  to  do  things, 
at  cutting  down  trees  or  opening  new  mines,  which  would  otherwise  amount  to 
s;  a  privilege  so  given  is  annexed  to  the  privity  of  estate,  and  if  the  estate  be 
ged  the  privilege  is  lost ;  Co.  Litt.  220,  n.  1 ;  3  Wood,  399.  A  tenant  for  life, 
homi  impeackment  of  waste,"  has  power  to  cut  down  trees  and  open  new  mines  for 
m  use  as  if  he  had  an  estate  of  inheritance ;  and  is  entitled  to  the  timber  if  severed 
bers ;  PayNtf  v.  Dwm,  1  T.  R,  54  ;  WoodfaWs  L.  ^  T,  by  Harrison,  416.  A  tenant 
I  has  the  same  power. 
See  ante,  note  (t*). 
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tenements  may  become  forfeited  is  that  of  bankruptcy ^  or  tin 
act  of  becoming  a  bankrupt  A  bankrupt  is  a  trader  idH 
secretes  himself  or  does  certain  other  acts  tending  to  defiraud  ha 
creditors  (/).  By  13  Eliz.  c  7,  the  commissioners  of  bankrv^ 
have  power  to  dispose  of  all  the  bankrupt's  lands  and  teii« 
ments  for  the  benefit  of  his  creditors  (m). 

(2)  Those  acts  which  are  by  law  acts  of  bankruptcy,  are  now  declared  by  6  Geo.< 
c.  16,  ss.  3,  4,  5,  6,  7*  and  8,  and  1  &  2  Vict.  c.  110,  ss.  8  and  39;  see  them 
post,  book  2,  cap.  31. 

(m)  By  8. 12,  6  Geo.  4,  c  16,  commissioners  appointed  by  the  lord  chancdkr 
power  to  take  the  order  and  direction  of  all  the  bankrupt's  lands,  tenements,  and 
ditaments,  both  within  this  realm  and  abroad,  as  well  copy  or  customary  hold,  as 
hold,  and  make  sale  thereof,  for  the  payment  of  the  creditors. 

By  1  &  2  Wm.  4,  c.  56,  a  new  court  of  bankruptcy  was  established,  and  a  iat 
bling  the  creditor  to  prosecute  the  bankruptcy  in  that  court,  or  before  commissioiiMt^ 
the  country,  was  substituted  in  lieu  of  a  commission.    By  s.  26,  all  the  preseni  i 
future  real  estate  of  the  bankrupt,  vests  in  his  assif^nees  for  the  time  being,  without  i 
deed  of  conveyance  for  that  purpose. 

By  3  &  4  Wm.  4,  c.  74,  Uie  act  of  6  Geo.  4,  c.  16,  so  for  as  relates  to  estates 
repealed.    The  commissioners  in  the  case  of  an  actual  tenant  in  tail  becoming 
after  31st  December  1833,  are  to  dispose  of  the  lands  of  such  bankrupt  for  the 
of  his  creditors.    See  the  other  provisions  as  to  the  property  of  tenant  in  tail 
bankrupt,  3  &  4  Wm.  4,  c.  74,  ante,  book  2,  cap.  7. 

By  6  Greo.  4,  c.  16,  s.  68,  commissioners  may  make  sale  of  copyhold  lands  fori 
benefit  of  creditors,  and  surrender  the  same  to  a  purchaser.  If  any  bankrupt 
have  granted  or  pledged  any  real  estate,  or  deposited  any  deeds  upon  conditkw 
redemption  by  payment  of  money,  the  assignees  may  redeem  the  same,  and  sdl 
real  estate.  A  sde  by  the  commissioners  of  real  estate  of  a  bankrupt,  shall  be 
against  any  extent  fraudulently  set  up.  If  any  bankrupt,  being  insolvent,  shall  (ezc 
upon  the  marriage  of  any  of  his  children,  or  for  some  valuable  consideration)  have 
veyed  to  any  of  his  children,  or  any  other  person,  any  of  his  property,  the  commit 
have  power  to  sell  the  same,  and  such  sale  is  valid  against  all  persons.  The  vendor 
any  estate  contracted  to  be  sold  to  a  bankrupt  may  compel  the  assignees  to 
whether  they  will  abide  by  or  decline  the  agreement.  The  assignees  may  execoti 
powers  vested  in  a  bankrupt.  The  lord  chancellor  may  order  bankrupts  to  join  in 
veyances.  Where  a  trustee  becomes  bankrupt,  the  chancellor  may  order  conveyaneii 
assignment  to  other  trustees.  All  conveyances,  contracts,  dealings,  and  tram 
by  and  with  any  bankrupt  bond  fide  made  and  entered  into  more  than  two 
months  before  the  date  and  issuing  of  the  commission  against  him,  and  all  e; 
and  attachments  against  the  lands  and  tenements,  goods,  &c.  of  such  bankrupt, 
fide  executed  or  levied  more  than  two  calendar  months  before  the  issuing  of  tiie  i 
mission,  if  the  person  so  dealing  with  such  bankrupt  had  not  notice  of  any  prior  adl^ 
bankruptcy,  are  declared  valid.  The  issuing  of  a  commission  shall  he  deemed  notifll 
of  a  prior  act  of  bankruptcy,  if  actually  committed,  and  the  adjudication  be  notified  li 
the  Lmdm  Gazette,  and  the  person  to  be  affected  by  such  notice  may  reaaonabijM 
presumed  to  have  seen  the  same.  No  purchase  from  any  bankrupt,  bond  fide  and  fefi 
valuable  consideration,  where  the  purchaser  had  notice  at  the  time  of  such  porchaae  t 
an  act  of  bankruptcy,  shall  be  impeached  by  reason  thereof,  unless  the  commiasaonV 
sued  out  within  twelve  calendar  months  after  such  act  of  bankruptcy.    Titles  to  pw 
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CHAPTER  XIX. 


OF   TITLE   BY   ALIENATION. 


TATION,  conveyance,  or  purchase,  in  its  limited  sense  is  Of  title  by 
method  whereby  estates  are  voluntarily  resigned  by  one  "*®^**°'*' 
and  accepted  by  another,  whether  by  sale,  gift,  marriage, 
jnt,  devise,  or  other  transmission  of  property. 
By  the  feodal  law,  the  feudatory  could  not  aliene  without  Alienation  by 
consent  of  his  lord  and  of  his  own  next  apparent  or  pre-     ®  ^^' 

>tive  heir.     Afterwards,  a  man  was  allowed  to  dispose  of  Co.  Litt.  94. 
which  he  himself  had  purchased.     But  all  restrictions  L.L^f\  c.  70.- 
removed  by  the  statute  of  quia  emptoresy  18  Edw.  1,  c.  1, 
by  1  Edw.  3,  c.  12,  which  latter  statute  enabled  tenants 
eapite   to  aliene  on  paying  d  fine  to  the  king;  fines  for  2  Inst.  67. 
ions  were  abolished  by  12  Car.  2,  c.  24 ;  and  now  all 
in  possession  are  primd  facie  capable  of  convevinir  ^^'*  ™?y  ^ 

V      ^    conveveQ  ot 

purchasing,  unless  by  law   under  particular  disabilities;  assigned. 

no  person  can  convey  the   right  only  of  possession  or  Co.  Litt  214. 

;rty.      Reversions  and  vested  remainders  may  be  granted ;  Shepherd's 
the  possession  of  the  particular  tenant  is  the  possession  238%39'322. 
fUm  in  reversion  or  remainder ;  but  contingencies  and  mere   l  Mod.  I62. 
"  '""t»ei,  though  they  may  be  released  or  devised  by  will,  g^„[  i^] 


•old  under  any  commission  are  not  to  be  impeached  by  the  bankrupt,  or  any 
unless  the  commission  be  superseded  within  twelve  months.  The  act  extends 
denizens,  and  women,  both  to  make  them  subject  thereto,  and  to  entitle  them 
|Jili  benefits.  For  protection  of  purchasers  against  secret  fiats  in  bankruptcy,  it  was 
i^Mcd  by  2  Vict.  C/  11,  s.  12,  that  all  conveyances  by  any  bankrupt,  bond  fide  made  and 
^^Rsled  before  the  date  and  issuing  of  the  fiat  against  such  bankrupt  shall  be  valid,  not- 
j^isi lulling'  any  prior  act  of  bankruptcy  by  him  committed,  provided  the  person  or 
liMMto  whom  such  bankrupt  so  conveyed,  had  not  at  the  time  of  such  conveyance  notice 
^My  piicnr  act  of  bankruptcy  by  him  committed.  And  by  s.  13,  that  no  purchases  from 
l^iy|Hi  bomdfide,  and  for  a  vsduable  consideration,  even  when  the  purchaser  had  notice 
tf  as  act  of  bankruptcy,  shall  be  impeached,  unless  the  commission  shall  be  sued  out 

tv^Te  calendar  months  after  such  act  of  bankruptcy ;  and  by  2  Vict.  c.  29»  all 
bomdJUk  made  with  a  bankrupt,  and  executions  against  his  lands  bondfidelevied 

^bm  date  and  issuing  of  the  fiat,  are  valid,  notwithstanding  a  prior  act  of  bank- 

\i£  no  notice  was  had  thereof,  provided  that  all  fraudulent  preferences  are  btill 
iii>    TW  atatnte  13  Elir.  c  7,  was  repealed  by  6  Geo.  4,  c.  16,  which  consolidates  the 
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or  may  pass  to  the  heir  or  executor,  yet  cannot  be  aaaigiied 
to  a  stranger  unless  coupled  with  some  present  interest 

Persons  attainted  of  treason,  felony,  and  prtemunirey  from 
the  time  of  the  oflFence  committed,  provided  attainder  Mows, 
are  incapable  of  conveying;  so  also  are  feme  coverts  and 
aliens  bom.  The  conveyances  and  purchases  of  idiots  and 
persons  of  non-sane  memory,  in&nts,  and  persons  under 
duress  are  voidable,  but  not  actually  void.  But  a  non  conpof 
himself,  though  he  be  afterwards  brought  to  a  right  mind,  sluD 
not  be  permitted  to  allege  his  own  insanity  in  order  to  avoid 
his  grant ;  though  the  next  heir  or  other  person  interested 
may,  after  the  death  of  the  idiot  or  non  compos^  take  advan- 
tage of  his  incapacity  and  avoid  the  grant 

An  infant  may  waive  his  purchase  or  conveyance  when  he 
comes  to  fiiU  age  ;  or  if  he  does  not  then  agree  to  it,  his  hein 
may  waive  it  after  him.  Persons,  also,  who  purchase  or  con- 
vey under  duress,  may  affirm  or  avoid  such  transaction,  when 
the  duress  has  ceased.  The  committees  of  a  lunatic  may,  bf 
1 1  Geo.  3,  c  20  (a),  renew  any  lease  for  lives  or  years,  and 
apply  the  profits  for  the  benefit  of  such  lunatic,  his  hein^  * 
executors.  The  purchase  of  a  feme  covert  may  be  avdded 
by  the  husband  during  coverture,  or  by  herself  after  the  deiA 
of  her  husband,  or  by  her  heirs,  if  she  dies  before  her  husband; 
or  if  she  outlives  him  and  does  not  assent  to  it  in  her  widot- 
hood.  But  her  conveyance  or  other  contract  is  absolut^ 
void  and  not  merely  voidable. 

An  alien,  although  he  may  purchase,  can  hold  nothing  exoeft 
a  lease  for  years  of  a  house  for  convenience  of  merchandize, » 
case  he  be  an  alien  firiend. 

The  legal  evidences  of  alienations  are  called  the  coii«* 
assurances  of  the  kingdom.  These  are  of  four  kinds.  By 
matter  in  pais  or  deed ;  which  is  an  assurance  transacted  be 


(a)  By  11  Geo.  4  and  1  Wm.  4,  c.  65„the  act  of  11  Geo.  3,  c.  20,  was  repealed,  mA 
new  provisions  made  for  the  surrender  of  such  existing  leases,  and  for  their  renewal^ 
the  committees  of  lunatics,  and  also  for  the  acceptance  of  surrenders  and  granting  •>*• 
leases  where  the  lunatic  might  have  done  so.  Powers  of  leasing,  &c.  of  Innaticthanoga 
limited  estate  may  be  executed  by  the  committee.  Where  lunatics  are  seised  in  freoK 
in  tail,  or  have  an  absolute  interest  in  freehold  estates,  the  chancellor  may  direct  kam 
to  be  made  for  the  erection  of  buildings  or  for  farming  purposes.  The  committees  m 
lunatics  may  also  convey  land  in  performance  of  contracts.  The  chancellor  may  Qidtf 
the  estates  of  lunatics  to  be  sold  or  charged  by  mortgage  for  raising  money  for  the  p^h 
ment  of  debts.  Lunatics  may  be  admitted  to  copyhold  estates  by  their  committeif* 
And  by  11  Geo.  4  and  1  Wm.  4,  c.  6o,  where  trustees  or  mortgagees  of  land  are  lanane^ 
the  chancellor  may  direct  the  committees  of  such  persons  to  convey  land. 
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ween  two  or  more  private  persons  in  pais  in  the  country ; 
bat  is  (according  to  the  old  common  law)  upon  the  very  spot 
)  be  transferred ;  by  matter  of  record,  or  an  assurance  trans- 
ited only  in  the  king's  public  courts  of  record ;  and  by 
ledsl  custofth  obtaining  in  some  particular  places,  and  re- 
tiDg  only  to  some  particular  species  of  property.  These  take 
feet  during  the  life  of  the  party  conveying  or  assuring.  But 
ere  is  another  which  takes  no  effect  till  after  his  death ;  and 
it  is  by  devite  contained  in  his  last  will  and  testament 


CHAPTER  XX. 

OF  ALIENATION  BT   DEED. 


DEED  in  its  general  nature  is  a  writing  sealed  and  delivered  Of  deeds, 
rthe  parties.  If  made  by  more  parties  than  one,  there  ought 
be  regularly  as  many  copies  of  it  as  there  are  parties,  each 
ip^beuag  cut  or  indented  on  the  top  or  side  to  correspond 
itfa  the  other ;  thus  made,  the  deed  is  called  an  indenture, 
len  the  several  parts  of  an  indenture  are  interchangeably 
cecoted,  that  part  which  is  executed  by  the  grantor  is  called 
e  original,  and  the  rest  are  counterparts.  A  deed  made  by 
le party  only  is  not  indented,  but  polled  or  shaved  even;  LHt. 371, 372. 
id  therefore  called  a  deed  poll. 

The  requisites  to  a  deed  are :  that  there  be  persons  able  to  Requisites  of  a 
otect  and  be  contracted  with  for  the  purposes  intended  by 
e  deed ;  and  also  a  thing  or  subject  matter  to  be  contracted 
r;  all  which  must  be  expressed  by  su£Scient  names.     The  Co.  Litt.  35. 
ed  must  be  founded  upon  good  and    sufficient   consider-  ^' 

bn.  It  must  be  written  or  printed.  The  matter  written 
Bt  be  l^ally  and  orderly  set  forth ;  that  is,  there  must  be 
ids  sufficient  to  specify  the  agreement  and  bind  the  parties ; 
iA  sufficiency  must  be  left  to  the  courts  of  law  to  deter- 
ne.  It  must  be  read  before  execution ;  it  must  be  signed  Co.  Litt.  225. 
1  sealed;  it  must  be  delivered  by  the  party  himself  or  his 
imey. 

Ilie  usual  formal  and  orderly  parts  of  a  deed  are :    the  The  formal 
laitMf ;  the  habendum  and  tenendum;  the  reddendum ;  the  P«rtsof*de«d 
idi&m;  the  clause  of  warranty;  the  covenants^  and  the 
idoBkHB.     The  premises  are  used  to  set  forth  the  number  The  premises. 
i  names  of  the  parties,  with  their  additions  or  tides ;  the 
^  (if  any)  of  such  deeds,  agreements,  or  matters  of  fiu^t, 
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Thehabendum 


Co.  Litt.  21. 
2  Roll  Rep. 
19. 

2  Rep.  23. 
8  Rep.  56. 


Theredden- 
dum. 


Conditioii. 


Wamnty. 


Litt.  1.  733. 


Lineal  war- 
ranty. 


as  are  necessary  to  explain  the  reasons  upon  which  the  tnms* 
action  is  founded;  the  consideration,  and  the  certain^  of  die 
grantor,  grantee,  and  thing  granted. 

The  office  of  the  habendum  is  to  determine  what  estate  is 
granted  by  the  deed ;  though  this  may  be,  and  sometimes  k^ 
performed  in  the  premises ;  in  which  case  the  habendum  may 
lessen,  enlarge,  explain,  or  qualify,  but  not  totally  contzadict, 
or  be  repugnant  to  the  estate  granted  in  the  premises.  As  if 
a  grant  be  ^^  to  A.  and  the  heirs  of  his  body,"  in  the  premiaei^ 
habendum  "  to  him  and  his  heirs  for  ever,"  or  vice  versd  ;  here  A. 
has  an  estate  tail  and  a  fee  simple  expectant  thereon.  But  hil 
it  been  in  the  premises  "  to  him  and  his  heirs"  habendum  "to 
him  for  life,"  the  habendum  would  be  void ;  for  an  estate  rf 
inheritance  is  vested  in  him  before  the  habendum  comes,  and 
cannot  aflerwards  be  taken  away  or  devested  by  it  Hie 
tenendum  is  of  little  use  and  only  retained  by  custom. 

Next  follow  the  terms  of  stipulation  upon  which  the  gnmt 
is  made ;  the  first  of  which  is  the  reddendum  or  reservation 
whereby  the  grantor  creates  or  reserves  some  new  thing  to 
himself  out  of  what  he  has  granted.  The  reservation  must  be 
to  the  grantor,  and  not  to  any  stranger  to  the  deed,  unlesB  it  ~ 
be  of  ancient  services  or  the  like  annexed  to  the  land,  and 
then  it  may  be  to  the  lord  of  the  fee.  Another  of  the  tenai  - 
upon  which  a  grant  may  be  made,  is  a  condition,  which  is  a 
clause  of  contingency,  on  the  happening  of  which  the  estato 
granted  may  be  defeated ;  as  ^^  provided  that  if  the  mortgagor 
shall  pay  the  mortgagee  500i  upon  such  a  day  the  estate 
granted  shall  determine." 

Next  may  follow  the  clause  of  warranty,  by  which  tie 
grantor  for  himself  and  his  heirs,  warrants  and  secures  to  tbe 
grantee  the  estate  so  granted,  which  is  a  kind  of  covenant  reali  • 
and  can  only  be  created  by  the  word  warrant  Express  va^ 
ranties  were  introduced  prior  to  the  statute  of  quia  emptonk  - 
to  evade  the  strictness  of  the  feodal  doctrine  of  non  alienatkWi 
without  the  consent  of  the  heir.  So  that  when  an  anceetof 
being  the  rightful  tenant  of  the  fi:^eehold,  conveyed  the  land  to 
a  stranger  and  his  heirs,  and  added  a  warranty  to  his  deed,  it 
was  held  that  such  warranty  not  only  bound  the  warrantor 
himself  to  protect  and  assure  the  title  of  the  warrantee,  but  it 
also  bound  his  heir ;  and  this  whether  it  was  lineal  or  ctrf" 
lateral  Lineal  warranty  was  where  the  heir  derived,  or  mi^ 
possibly  derive,  his  title  to  the  land  warranted,  either  from  cr 
through  the  ancestor  who  made  the  warranty :   as  where  a 
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ither,  or  an  elder  son  in  the  life  of  the  father,  released  to  the 

isseisor  of  either  themselves  or  the  grand&ther,  with  warranty, 

bis  was  lineal  to  the  youmrcr  son.     Collateral  warranty  was  Litt.  s.  703, 

rhere  the  heir's  title  to  the  land  neither  was,  nor  could  have  ^011^^^^, 

een,  derived  from  the  warranting  ancestor;  as  where  a  younger 

pother  released  to  his  father's  disseisor,  with  warranty,  this 

«8  collateral  to  the  elder  brother.    But  where  the  conveyance  Litt.  s.  706, 

.  •  707 

» which  the  warranty  was  annexed,  immediately  followed  a 
ineisin,  or  operated  itself  as  such,  (as  where  a  father,  tenant 
w  yearSf  with  remainder  to  his  son  in  fee^  aliened  in  fee 
mple  with  warranty,)  this,  being  founded  on  the  tort  or  wrong 
f  the  warrantor  himself,  was  called  a  warranty  commencing  by 
ifteirin,  and  was  not  binding  upon  any  heir  of  such  tortious 
vrantor.  In  both  lineal  and  collateral  warranty,  the  obliga-  ibid.  698, 702. 
on  of  the  heir,  in  case  the  warrantee  was  evicted,  to  yield 
im  other  lands  in  their  stead,  was  only  on  condition  that  he 
id  other  sufficient  lands  by  descent  from  the  warranting 
Doeston  But,  though  without  assets,  he  was  not  bound  to  Co.  Litt.  102 
DBore  the  title  of  another,  yet  in  case  of  lineal  warranty, 
vbether  assets  descended  or  not,  the  heir  was  perpetually 
ivrcd  from  claiming  the  land  himself;  for  if  he  could  succeed 
n  such  claim  he  would  then  gain  assets  by  descent,  and  must 
Bifil  the  warranty  of  his  ancestor;  and  the  same  rule  was  Litt. 8.711, 
Kbpted  in  collateral  warranties  upon  the  presumption  that  the 
JOT  might  afterwards  derive  assets  by  descent,  either  from  or 
kough  the  same  ancestor.  But  now,  by  statute  4  &  5  Ann. 
5. 16,  all  warranties  by  any  tenant  for  life  are  void  against 
iwBe  in  remainder  or  reversion ;  and  all  collateral  warranties 
liy  any  ancestor,  who  has  no  estate  of  inheritance  in  possession, 
tt  void  against  his  heir.  Collateral  warranty,  (though  without 
ttets),  was  at  common  law  a  sufficient  bar  of  the  estate  tail, 
■dall  remainders  and  reversions  expectant  thereon.  And  so  Co.  Litt.  374. 
it  till  continues  to  be,  notwithstanding  the  statute  of  Anne,  if  ^  ^*-  ^^' 
■rfe  by  tenant  in  tail  in  possession  (a). 

After  warranty  usually  follow  covenants,  which  are  clauses  of  The  covenants. 
■peement,  whereby  either  party   stipulates  for  the  truth  of 


(«)  Estates  tail,  and  estates  expectant  thereon,  are  no  longer  barrable  by  warranty.  All 
•wrsntics  of  lands  by  tenants  in  tail,  after  Slat  of  December,  1833,  are  void  both  against 
**W«ie  in  tail,  and  those  whose  estates  are  to  take  effect  after  the  determination,  or  in 
'^'^'ttcg  of  the  estate  tail.  But  tenants  in  tail,  in  possession,  are  now  enabled,  by  a 
JW«  deed,  to  convey  absolutely  in  fee  simple,  subject  to  the  provisions  of  3  &  4 
''■•4,  c.  74.   See  the  act,  ante,  p.  138. 

p2 


212 


OF  ALIENATION  BY   DEED. 


The  conclu- 


sion. 


Co.  Utt.  46. 
Dyer,  28. 

The  reading. 


2  Bep.  3,  9. 
11  Rep.  27. 

Signing,  seal- 
ing, and  de- 
livering. 


Perk.  8.  30. 


Co.  Litt  36. 

The  attesta- 
tion. 


certain  facts,  or  binds  himself  to  perform  or  give  something  to 
the  other.  Thus  the  grantor  may  covenant  that  he  has  i^ 
to  convey ;  or  for  the  grantee's  quiet  enjoyment;  the  grantee 
may  covenant  to  pay  his  rent,  or  keep  the  premises  in  repair, 
&C.  If  the  covenantor  covenants  for  himself  and  his  Mn^it 
is  then  a  covenant  real,  and  descends  upon  the  heirs,  who  are 
bound  to  perform  it,  provided  they  have  assets  by  descent,  but 
not  otherwise :  if  he  covenants  also  for  his  executors  and 
administrators^  his  personal  assets,  as  well  as  his  real,  aie 
pledged  for  the  performance  of  the  covenant;  which  makea 
such  covenant  a  better  security  than  any  warranty.  It  is  abo 
in  some  respects  a  less  security,  and  therefore,  more  beDefidal 
for  the  grantor,  who  usually  covenants  only  for  the  acts  of  him- 
self and  his  ancestors,  whereas  a  general  warranty  extends  to 
all  mankind.  For  which  reasons  the  covenant  has  in  modem 
practice  totally  superseded  the  other. 

The  conclimon  mentions  the  execution  and  date  of  the  deed^ 
or  the  time  of  its  being  given  or  executed,  either  expreaaljor. 
by  reference  to  some  day  and  year  before  mentioned.  Yet  a 
deed  is  good  if  it  has  no  date,  or  a  false  or  an  impossible  date^ 
if  the  day  of  its  deUvery  can  be  proved. 

It  is  necessary  to  the  validity  of  a  deed  to  read  it  to  the 
parties  whenever  either  of  them  desire  it ;  and  if  it  be  not  doDe 
on  his  request,  the  deed  is  void  as  to  hinL  If  it  be  rail 
&lsely,  it  will  be  void ;  at  least  for  so  much  as  is  misredted; 
unless  it  be  agreed  by  collusion,  that  the  deed  shall  be  real 
&lse  in  order  to  make  it  void ;  for  in  such  case  it  shall  bind 
the  fraudulent  party.  It  is  necessary  to  sign  as  well  as  seal% 
deed.  A  seventh  requisite  to  a  good  deed  is,  that  it  be 
delivered  by  the  party  himself  or  his  certain  attorney.  A  deed 
takes  effect  only  from  this  tradition  or  delivery ;  if  the  date  be 
fidse  or  impossible,  the  deliveiy  ascertains  the  time  of  it  And 
if  another  person  seals  the  deed,  yet  if  the  party  delivers  it  hinif 
sel^  he  thereby  adopts  the  sealiilg  and  the  signing,  and  makei 
them  both  his  own.  A  deUvery  may  be  either  absolute,  thatii^ 
to  the  party  or  grantee  himself;  or  to  a  third  person,  to  holdtS 
some  conditions  be  performed  on  the  part  of  the  grantee: 
in  which  case  it  is  not  delivered  as  a  deedf  but  as  an  escrtmf 
that  is,  as  a  scrowl  or  writing,  which  is  not  to  take  efiect  as  a 
deed  till  the  conditions  be  performed ;  and  then  it  is  a  deed. 

The  attestation  of  a  deed  or  execution  of  it  in  the  preseaci 
offffitnesseSf  is  necessary  rather  for  preserving  the  evidenoep 
than  for  constituting  the  essence  of  a  deed.     Anciently  it  was 
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nary  to  register  in  the  body  of  the  deed^  the  names  of  the 
08  who  attended  as  witnesses  to  the  conveyance  and  inves- 
y  without  their  signing  their  names,  but  since  the  reign  of 
8,  it  has  been  usual  for  witnesses  to  subscribe  the  attest- 
dther  at  the  bottom  or  on  the  back  of  the  deed.  2  Inst.  78. 

I  deed  wants  any  of  its  essential  requisites,  it  is  void  ab  How  a  deed 
.    It  may  also  be  avoided  by  matter  ex  post  facto :  as  by  n»y^*^o>d«d- 
iy  interlining,  or  other  alteration  in  any  material  part : 
I  a  memorandum  be  made  thereof  at  the  time  of  the 
ition  and  attestation ;  and  it  may  be  avoided  by  breaking 
defiu;ing  the  seal ;  by  delivering  it  up  to  be  cancelled ;  ]}^^'^' 
\e  disagreement  of  such  whose  concurrence  is  necessary, 
ier  for  the  deed  to  stand:  as  the  husband,  where  a  feme 
t  is  concerned;  and  an  infant  or  person  under  duress, 
those  disabilities  are  removed ;   and  by  the  judgement 
icree  of  a  court  of  judicature ;   which  is  the  province  of 
x)urt  of  chancery,  when  it  appears  that  the  deed  was 
aed  by  fraud,  force,  or  other  foul  practice,  or  is  proved  to 
I  absolute  forgery.  i  Vern.  348. 

jeds  used  in  the  alienation  of  real  estates  are  denominated  Of  the  several 

V .  ,  .-.  ^  ,  species  of  deed  8 

iyances ;  wmch  are  either  conveyances  at  con^mon  law,  or  ^^  ^hcir  inci- 

as  receive  their  force  and  efficacy  by  virtue  of  the  Statute  den*»» 

Mf.     Of  those  by  the  common  law,  some  are  original  and  C<»n«o'»  i*^ 

•^  -  •'      ,  conveyances. 

swy,  whereby  the  estate  is  created ;  others  derivative  or 

iary,  whereby  it  is  enlarged,  restrained,  transferred,  or 

goished. 

i^boal   conveyances    are    feoffinent,    gift,   grant,    lease,  original  con. 

ange,    partition;    derivative  are    release,    confirmation,  ^eyances. 

iiddr,  assignment,  and  dcfeazance. 

Sbofiment,  which  is  the  most  ancient  method  of  conveyance,  Feoffnient. 

\  gift  of  any  corporeal  hereditament  ft*om  one  to  another. 

iat  gives  or  enfeofis  is  the  feoffor,  and  the  person  enfeoffed 

<  leouee* 

ray  of  seisin,  or  delivery  of  corporal  possession  of  the  Livery  of  seisin. 

or  tenement,  is  absolutely  necessary  to  a  feoffinent,  Lite.  s.  66. 

Hit  which  the  feoffee  has  but  an  estate  at  will ;  and  in 

nts  of  lands  the  heir  has  not  plenum  dominium,  or  ftill 

:omplete  ownership,  till  he  has  made  an  actual  corporal 

r  into  the  lands ;  for  if  he  dies  before  entry  made,  his  heir 

not  be  entitled  to  take  the  possession,  but  the  heir  of  the 

jh  who  was  last  actually  seised  (6). 

ByaSc  4  Wm.  4,  c.  106,  the  expression  in  the  act  "  the  person  last  etUitkdXo  land," 
^  extend  to  the  last  person  who  had  a  right  thereto^  whether  he  did  or  did  not  obtain 


Co.  Litt.  46. 
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Livery  of  Livery  of  seisin,  by  the  common  law,  is  necessaiy  to  be  made 

gTimt  oTaVee-  ^P^^^^  every  grant  of  an  estate  of  freehold  in  hereditameali 

Sold.  corporeal,  whether  of  inheritance  or  for  life  only.     In  heredilai 

ments  incorporeal  it  cannot  be  made,  and  in  leases  for  yefll 

or  other  chattel  interests  it  is  not  necessary.     In  leases  Sm 

years,  indeed,  an  actual  eniry  is  necessary  to  vest  the  estate  ifl 

the  lessee ;  for  the  bare  lease  gives  him  only  a  right  to  enta^ 

which  is  called  his  interest  in  the  term  or  interesse  terrnkdi 

and  when  he  enters  in  pursuance  of  that  right  he  is  then,  and 

not  before,  in  possession  of  his  term,  and  complete  tenant  fa 

years.  ^  I 

On  the  crea-         If  a  freehold  remainder  be  created  after,  and  expectant  oi 

etute  in  re-      ^  1^^^  ^^^  years  now  in  being,  the  livery  must  not  (as  in  tb 

mainder.  case  o{  2L  freehold  remainder,  created  at  one  and  the  same  tint 

Co.  Litt.  49,     with  a  particular  estate  for  years)  be  made  to  the  lessee  fii 

years ;  for  then  it  operates  nothing,  but  it  must  be  made  to  th 

Co.  Litt.  48.     remainder  man  himself,  with  the  consent  of  the  lessee  for  yean 

Livery  of  sesin,       Li  very  of  seisin  is  either  in  deed  or  in  law.     Liveiy  in  i$ti 

w  either  in        }g  performed  on  the  land  in  the  presence  of  vritnesses,  dM 

AceG  or  in  law  *' 

contents  of  the  feoffment  or  lease  being  declared.  And  dtf 
feoffor,  if  it  be  of  land,  delivering  to  the  feoffee,  all  other perMom 
being  out  of  the  ground,  a  turf  or  twig  there  growing.  But  ii 
it  be  of  a  house,  the  feoffor  must  take  the  ring  or  latch  of  die 

Co.  Litt.  48.  door,  the  house  being  empty,  and  deUver  it  to  the  feoflGee  in  dM 
same  form.  If  the  feoffment  be  of  divers  lands  in  the  saiM 
county  then  in  the  feoffor's  possession,  Uvery  of  seisin  of  ai^ 

Litt.i.  414.  parcel  in  the  name  of  the  rest  is  sufficient  for  all ;  but  if  tbef 
be  in  several  counties  there  must  be  as  many  Uveries  as  then 
are  counties.  For  if  the  tide  to  these  lands  comes  to  be  dii- 
puted  there  must  be  as  many  trials  as  there  are  counties;  di0 
jury  of  one  county  not  being  judges  of  the  notoriety  of  a  fittt 
in  another.  If  the  lands  be  out  on  le'ase,  though  all  lie  ift 
the  same  coimty,  there  must  be  as  many  liveries  as  there  a» 
tenants :  because  no  livery  can  be  made  in  this  case,  but  by 
the  consent  of  the  particular  tenant,  and  the  consent  of  o» 

Dyer,  18.  will  not  bind  the  rest     In  all  cases  the  livery  of  seisin  should 

be  indorsed  on  the  back  of  the  deed,  specifying  the  manner, 
place,  and  time  of  making  it,  with  the  names  of  the  witnesses. 

the  possession  or  the  receipt  of  the  rents  and  profits  thereof.  In  every  case  desccat 
shall  be  traced  from  the  purchaser ;  and  the  person  last  entitled  to  the  land,  shall*  for 
the  purposes  of  the  act,  be  considered  to  have  been  the  purchaser,  unless  it  shall  be 
proved  that  he  inherited  the  same.  By  3  &  4  Wm.  4,  c.  27»  a.  14,  an  acknowledgment 
in  writing  given  to  the  person  entitled,  or  his  agent,  is  equivalent  to  posaesaionor  receipt 
of  rent. 
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in  law  is  not  made  on  the  land,  but  in  sight  of  it  Livery  in  law. 
■fy ;  the  feoffor  saymg  to  the  feoffee,  "  I  give  you  yonder 
kid,  enter  and  take  possession."  Here,  if  the  feoffee  enters 
incing  the  life  of  the  feoffor  it  is  a  good  livery,  but  not  other- 
unless  he  dares  not  enter  through  fear  of  his  Ufe  or  bodily 
;  and  then  his  continual  claim,  made  yearly,  in  due  form 
if  kff,  as  near  as  possible  to  the  lands,  will  suffice  without  an  ^"^  ••  ^*^' 
dtfiy  (c).  Livery  in  law  cannot  be  given  or  received  by  attorney.  ^^'  ^^  *2- 

The  conveyance  by  gift  is  properly  applicable  to  the  creation  Gift, 
if  an  estate  tail,  as  feofiment  is  to  that  of  an  estate  in  fee,  and 
Ipse  to  that  of  an  estate  for  life  or  years.     It  differs  in  nothing 
§nm  a  feofiment,  but  in  the  nature  of  the  estate  passing  by  it ; 
Ae  operative  words  are  the  same ;  and  gifts  in  tail  are  equally  West  Symbol, 
^fofect  without  livery  of  seisin,  as  feofiments  in  fee  simple.     ^^  ^  59 

A  grant  is  the  regular  method  by  the  common  law  of  trans^  Grants. 
ienring  the  property  of  incorporeal  hereditaments,  of  which  no  Co.  Litt  9. 
lieiy  can  be  had;  for  which  reason  all  corporeal  hereditaments, 
'•tands  and  houses,  are  said  to  lie  in  livery  ;  and  the  others, 
.ttadvowsons,  commons,  rents,  reversions,  &c,  to  lie  in  grant  n>id.  172. 
fIi  differs  little  from  a  feofiment  except  in  its  subject  matter, 
I  die  operative  words  being,  ^^  have  given  and  granted." 

A  lease  is  a  conveyance  of  any  lands  or  tenements  made  for  Leaso. 

Efe,  for  years,  or  at  will,  but  always  for  a  less  time  than  the 

knor  has  in  the  premises.  If  it  be  for  the  whole  interest,  it  is 
I  m  aasignment  The  usual  words  of  operation  are  ^^  demise 
'.  pot,  and  to  farm  let"  Farm  or  feorme  is  a  Saxon  word, 
e'  apifying  provisions.     It  came  to  be  .'used  instead  of  rent, 

hcaoBe  anciently  the  greater  parts  of  rents  were  reserved  in 
■  fimrisions ;  in  com,  poultry,  &c.,  till  the  use  of  money  became 
^  ttre  frequent     So  that  a  fermer  was  one  who  held  his  land 

>pon  payment  of  a  rent  or  feorme,  though  now  the  word  ferm 
:  ipifies  the  estate  held  upon  farm.  By  this  conveyance  an 
'  itote  fOT  life,  for  years,  or  at  will  may  be  created  either  in  cor- 

foieal  or  incorporeal  hereditaments ;  though  livery  of  seisin  is 

leoeflBary  in  leases  for  life  of  corporeal  hereditaments  only. 
He  enabling  statute,  32  Hen.  8,  c.  28,  empowers  certain  The  enabling^ 

fSKDB  to  make  leases  for  three  lives,  or  twenty-one  years,  ■^*"*® 
'  ^  by  the  common  law,  could  not  do  so.     Tenant  in  tail  32  Hen.  8, 

Bay  by  such  leases  bind  his  issue  in  tail,  but  not  those  in 

iQnamder  or  reversion  ((2).  A  husband  seised  in  right  of  his  wife 

(^  By  3  &  4  Wm.  4,  c.  27,  s.  11,  no  continual  or  other  clwm  upon  or  near  any  land 
Wptwenrc  any  right  of  making  an  entry  or  distress,  or  of  bringing  an  action. 
(fl  But  see  now  3  &  4  Wm.  4,  c.  74,  ss.  15  and  21,  note  («),  p.  138. 
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in  fee  simple  or  fee  tail^  provided  the  wife  joins  in  sodi 
lease^  may  bind  her  and  her  heirs  thereby.  And  all  penxns 
seised  of  an  estate  in  fee  simple  in  right  of  their  churches^  wliidi 
extends  not  to  parsons  and  vicars,  may  (without  the  oooov* 
rence  of  any  other  person)  bind  their  sucoessors.  But  Ae 
following  requisites  must  be  observed,  otherwise  such  leasn 

Co.  Litt.  44.  are  not  binding.  The  lease  must  be  by  indenture  and  not  bj 
deed  poll  or  by  parol.  It  must  begin  from  the  making  or  dij 
of  the  making,  and  not  at  any  greater  distance  of  time,  ff 
there  be  any  old  lease  in  being  it  must  be  absolutely  surrendered, 
or  be  within  a  year  of  expiring.  It  must  be  either  for  twentj- 
one  years  or  three  lives,  and  not  for  both.  It  must  not  exceed 
the  term  of  three  lives,  or  twenty-one  years,  but  may  be  far  a 
shorter  term.  It  must  be  of  corporeal  hereditaments^  and  not  fir 
such  things  as  lie  merely  in  grant  (0).  It  must  be  of  lands  and 
tenements  let  for  twenty  years  then  past  The  most  uml  \ 
and  customary  rent  for  twenty  years  past  must  be  reserved  ■ 
yearly ;  and  such  leases  must  not  be  made  without  impeach-  1 
ment  of  waste. 

The  disabling         Next  follow  the  disabling  or  restraining  statutes,  1  Elii. 

L'S^'^  c.  19,  and  13  EUz.  c  10,  explained  and  enforced  by  14  Hii. 
c.  11  and  14;  18  Eliz.  c.  11,  and  43  Eliz.  c  29,  by  which  sB 
colleges,  cathedrals^  and  other  ecclesiastical  and  eleemosynay 
corporations,  and  all  parsons  and  vicars  are  restrained  from  mak- 
ing leases  of  their  lands  unless  under  the  following  regulations 
They  must  not  exceed  twenty-one  years,  or  three  lives  from  the 
making ;  the  accustomed  rent,  or  more,  must  be  yeaily  i^ 
served  (/).  Houses  in  corporations  or  market  towns  may  be  kt 
for  forty  years,  provided  they  be  not  the  mansion  houses  of  the 
lessors,  nor  have  above  ten  acres  of  ground  belonging  to  them; 
and  provided  the  lessee  be  bound  to  keep  them  in  repair ;  and 
they  may  also  be  aliened  in  fee  simple  for  lands  of  equal  valoe 
in  recompense.  Where  there  is  an  old  lease  in  bein^  no 
concurrent  lease  shall  be  made,  unless  where  the  old  one  will 


(«)  By  5  Geo.  3,  c.  17,  ecclesiastical  persons  may  make  valid  leases  of  tithes  or  other 
incorporeal  hereditaments  for  one,  two,  or  three  lives,  or  for  terms  not  exceeding  twentj- 
one  years. 

(/)  By  6  Wm.  4,  c.  20,  no  ecclesiastical  person  shall  fi^ant  any  new  lease  of  any  1ioiiie» 
land,  tithes,  or  other  hereditaments,  by  way  of  renewal  of  any  former  lease  thereof  for 
two  or  more  lives,  until  one  or  more  of  the  lives  in  the  old  lease  shall  die ;  and  then 
only  for  the  surviving  life  or  lives,  and  for  such  new  life  or  lives,  as  shall  together  make 
up  three  lives. 
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afire  within  three  years  (gp).     No  lease  (by  the  equity  of  the  Cd.  Lttt.  45. 
tatute)  shall  be  made  without  impeachment  of  waste.     All 
KMids  and  covenants  tending  to  frustrate  the  provisions  of  the 
Mates  13  and  18  Eliz.  are  void. 

These  restrictive  statutes  do  not  enable  any  persons  to  make  Remarks  on 
»fles»  which  they  were  by  common  law  disabled  to  make. 
Ims  a  parson  or  vicar,  though  he  is  restrained  from  making 
»ger  leases  than  for  twenty-one  years,  or  three  hves,  even 
M  the  consent  of  the  patron  and  ordinary,  yet  is  not  enabled 
[>  make  any  lease  at  all,  so  as  to  bind  his  successor,  mthout  Co.  LHt.  44. 
obtaining  such  consent     Though  leases,  contrary  to  these  acts, 
n  declined  void ;  yet  they  are  good  against  the  lessor^  during 
HB  life,  if  he  be  a  sole  corporation,  and  against  an  aggregate  itid.  45. 
sfxporation,  so  long  as  the  head  of  it  lives,  who  is  presumed  to 
be  the  most  concerned  in  interest 

The  statute,  18  Eliz.  c.  6,  directs  that  one-third  of  the  old  rent  Directions  in 
Rserred  in  college  leases,  shall  continue  to  be  reserved  in  wheat  ^^  '  ®  ^^'** 
or  malt,  reserving  a  quarter  of  wheat  for  each  6«.  8cj.,  or  a 
cparter  of  malt  for  every  59, ;  or  that  the  lessee  shall  pay  for  the 
nme  according  to  the  price  that  wheat  and  malt  shall  be  sold 
for,  m  the  market  next  adjoining  to  the  respective  colleges  on 
die  market  day  before  the  rent  becomes  due. 

An  exchange  is  a  mutual  grant  of  equal  interests,  the  one  Exchange. 
in  consideration  of  the  other  (A).     The  word  ^^  exchange  "  is  so 


(y)  By  3  &  4  Wm.  4,  c.  20,  where  any  lease  shall  have  been  granted  for  forty  years,  it 
tkn  not  be  renewed  until  fourteen  years  have  expired ;  and  when  for  thirty  years  not 
Wrt3  ten  years  have  expired ;  and  when  for  twenty-one  years,  not  until  seven  years  have 
opired ;  no  lease  for  years  shall  be  renewed  by  a  lease  for  lives. 

(I)  By  4  Wm.  4,  G.  30, "  an  act  to  facilitate  the  exchange  of  lands  lying  in  common  fields." 

hpietors  of  lands  in  common  fields  may  exchange  the  same  for  any  other  common  field 

U,  or  any  inclosed  land  in  the  same  or  adjoining  parish.  AU  persons  are  enabled  to  give 

hd  in  exchange  for  such  common  field  land.    Land  given  in  exchange  by  persons 

Ining  limited  interests,  must  be  of  equal  value  with  lands  taken.  If  the  exchange  be  made 

layperson  having  only  a  limited  interest,  or  being  under  disability,  the  consent  of  the 

pnoD  next  in  remainder  must  be  obtained.    In  case  the  person  next  in  remainder  be 

m  m&nt,  feme  covert,  or  lunatic,  the  consent  of  the  guardian,  husband,  or  committee 

■  to  be  obtained ;  and  if  the  exchange  is  proposed  to  be  made  by  either  of  those  persons, 

Ik  eoort  of  chancery  may  appoint  a  protector  for  the  purposes  of  the  act.    The  consent 

tf  the  patron  and  bishop  is  necessary  to  the  exchange  of  land  held  in  right  of  the  church, 

nd  the  draft  deed  of  exchange,  must  be  signed  or  sealed  by  the  ecclesiastical  person 

w  eorporation  consenting.    The  exchange  must  be  made  in  the  form  given  in  the 

fdiedole  of  the  act.    In  the  case  of  copyholds,  the  exchange  must  be  entered  in  the 

oat  iqUb.    In  the  case  of  church  lands,  the  deed  must  be  entered  in  the  proper  ecde- 

iistical  registry.    A  draft  of  the  intended  exchange  must  be  deposited  with  the  clerk 

f  the  peace,  and  notice  thereof  inserted  in  some  newspaper  circulating  in  the  county. 

'ersons  having  any  objeotions  to  the  exchange,  must  deposit  them  in  writing  with  the 

to-k  of  the  peace,  fourteen  days  before  the  assizes^  at  which  the  exchange  is  to  be  con- 


218  OF   ALIENATION  BY  DEBD. 

Ck>.Litt.  50»5i.  individuallj  requisite  and  appropriated  by  law  to  tbis  case,  dot 

Litt.  s.  64»65.  it  cannot  be  supplied  by  any  other.  The  estates  exdumged 
must  be  equal  in  quantity ;  not  of  vaiue,  for  that  isimmataiili 
but  of  interest ;  as  fee  simple  for  fee  simple,  a  lease  for  twen^ 

Litt.  8.  62.        years  for  a  lease  for  twenty  years,  and  the  like.    The  exchaDge 

may  be  of  things  that  lie  either  in  grant  or  in  lively.     But  no 

LHt.  s.  62.  livery  of  seisin,  even  in  exchanges  of  freehold,  is  necessaiy  to 
perfect  the  conveyance,  for  each  party  stands  in  the  place  of 
the  other,  and  occupies  his  right,  and  each  of  them  has  aheadf 
had  corporal  possession  of  his  own  land.  By  the  exchange^ 
the  parties  have  no  freehold  in  deed,  or  in  law  in  them  befeio 
entry  be  made  on  both  sides;  and  if  either  par^  dk 
before  entry,  the  exchange  is  void,  for  want  of  a  suffidefll 

Co.  Litt.50.  notoriety  («).  If  two  parsons,  by  consent  of  patron  and  ori* 
nary,  exchange  their  preferments ;  and  the  one  is  presented 
instituted,  and  inducted,  and  the  other  is  presented  ui 
instituted,  but  dies  before  induction ;  the  former  shall  not  keep 
his  new  benefice,  because  the  exchange  was  not  completed;! 

Perk.  8.288.      and  therefore  he  shall  return  back  to  his  own.     For  if  afterii 

exchange  of  lands  either  party  be  evicted  of  those  taken  hf 
him  in  exchange,  through  defect  of  the  other's  title,  he  sUI 

See  page.  210.  return  back  to  the  possession  of  his  own,  by  virtue  of  the  implied 

warranty  contained  in  all  exchanges. 

Partitioii.  A  partition  is  when  two  or  more  joint-tenants,  copaxoenefl^ 

or  tenants  in  common,  agree  to  divide  the  lands  held  amo^ 
them  in  severalty,  each  taking  a  distinct  part  (Ar).  Here,  as  ii 
some  instances,  there  is  a  unity  of  interest,  and  in  all  a  unitf 
of  possession,  it  is  necessary  that  they  all  mutually  convey  fll 

sidered.  The  clerk  of  the  peace  is  to  cause  the  draft  deed  to  be  laid  before  a  judge  it 
assize,  who  shall  appoint  a  barrister  to  consider  the  same,  who  may  summon  and 
witnesses,  and  determine  objections,  and  who  must  satisfy  himself  that  the 
the  act  are  complied  with,  and  may  then  grant  a  certificate  of  approbation,  and  mgg^ 
such  alterations  as  may  seem  expedient  for  better^protecting  the  rights  of  the  partial^  b 
case  of  an  exchange,  in  which  there  shall  be  a  difference  in  value  of  not  more  than  M 
fifth,  the  barrister  may  insert  a  provision  for  the  payment,  in  money,  of  such  difiezoici* 
The  barrister's  certificate,  with  the  draft,  deed,  &c.,  are  then  to  be  laid  before  the  jii4|ib 
who  shall  make  order  thereupon.  The  expenses  are  to  be  paid  as  the  barrister  dal 
certify.  The  act  directs  the  application  of  money  paid  for  equality  of  exchange,  when  a 
party  under  disability  is  entitled  thereto.  Lands  given  in  exchange  are  to  be  exonenlei 
from  the  uses  affecting  them  at  the  time,  and  to  become  subject  to  such  uaea  as  uSbdbA 
the  lands  tsiken.    After  the  exchange  neither  party  is  to  be  evicted. 

(t)  For  the  heir  cannot  enter  and  take  it  as  a  purchaser,  because  he  was  named  odj 
to  take  by  way  of  limitation  of  estate  in  course  of  descent ;  Co,  LUL  50  b ;  but 
3  &  4  Wm.  4,  c.  106,  ante,  p.  174. 

{k)  See  ante,  cap.  12. 
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sure  to  each  other  the  several  estates,  which  they  take  and 
Djoy  separately.  By  the  common  law  coparceners  might 
lake  partition  by  parol  only ;  but  joint-tenants  and  tenants  in 
munon  must  have  done  it  by  deed ;  in  both  cases  Uvery  of 
usin  was  required;  and  now  by  the  Statute  of  Frauds, 
9  Car.  2,  c  3,  a  deed  in  all  cases  is  necessary. 

A  release  is  a  dischaiige  or  conveyance  of  a  man's  right  in  Release, 
lids  or  tenements  to  another  that  has  some  former  estate  in 
MsessioiL     The  words  generally  used  therein  are  "  remised, 
Jeased  and  for  ever  quit  claimed,"     Releases  may  enure  either  Litt. «.  445. 
f  way  of  enlarging  an  estate  ;  as  if  there  be  tenant  for  life  or 
ni8^  remainder  to  another  in  fee,  and  he  in  remainder  releases 
I  his  right  to  the  particular  tenant  and  his  heirs,  this  gives  him  i^^ ,,  4^5, 
le  estate  in  fee.     But  in  this  case  the  re-lessee  must  be  in 
meision  of  some  estate  for  the  release  to  work  upon ;  for  if 
leie  be  lessee  for  years,  and  before  he  enters  and  is  in 
onenon,  the  lessor  releases  to  him  all  his  right  in  the  reversion, 
idi  release  is  void  for  want  of  possession  in  the  re-lessee  Litt.  s.  469. 
tj  way  ot passing  an  estate^  as  when  one  of  two  coparceners 
eteases  all  her  right  to  the  other,  this  passes  the  fee  simple  of 
be  whole.     And  in  both  these  cases  there  must  be  a  privity  of  Co.  Litt.  273. 
Me  between  the  re-lessor  and  the  re-lessee ;  that  is,  one  of  Ibid.  272, 273, 
ikdr  estates  must  be  so  related  to  the  other  as  to  make  but  one 
od  the  same  estate  in  law.     By  way  of  passing  a  right  or 
ntter  le  droit .-  as  if  a  man  be  disseised  and  releases  to  his 
Eneisor  all  his  right ;  here  the  disseisor  acquires  a  new  right, 
rhich  changes  the  quaUty  of  his  estate,  and  renders  that  lawfiil  Litt.  s.  466. 
iliidi  before  was  tortious.    By  way  oi  extinguishment :  as  if  my 
enuit  for  life  makes  a  lease  to  A.  for  life,  remainder  to  B.  and 
tt  heirs,  and  I  release  to  A. ;  this  extinguishes  my  right  to  the 
nenion,  and  enures  to  the  advantage  of  B.'s  remainder,  as  well 
■of  A.'s  particular  estate.     By  way  o( entry  2Si^  feoffment :  as  IWd.  470. 
fdiere  be  two  joint  disseisors,  and  the  disseissee  releases  to 
ie  of  them,  he  shall  be  sole  seised  and  shall  keep  out  his 
kmer  companion;  which  is  the  same   in  effect  as  if  the 
kassee  had  entered,  and  thereby  put  an  end  to  the  disseisin,  ^«  ^^^  ^^®- 
■d  afterwards  had  enfeoffed  one  of  the  disseisors  in  fee. 

A  coofirmation  is  a  conveyance  of  an  estate  or  right  in  esse^  Conirmation. 
thereby  a  voidable  estate  is  made  sure  and  unavoidable,  or 
■hereby  a  particular  estate  is  increased ;  and   the   words  of  ^  ^°^  ^^^  • 
Baking  it  are  these  ^^  have  given,  granted,  ratified,  approved  Liu.s.l5»53l. 
Hod  coofirmed.^    An  instance  of  the  first  branch  of  the  definition 
is,  if  tenant  for  life  leases  for  forty  years,  and  dies  during  that 
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term ;  here  the  lease  for  years  is  voidable  by  him  in  reveraoD; 
yet  if  he  has  confirmed  die  estate  of  the  lessee  fiir  yean  befin 
the  death  of  tenant  for  life^  it  is  no  longer  voidable.  Hie  latter 
branchy  or  that  which  tends  to  the  increase  of  the  porticabr 
estate^  is  the  same  in  all  respects  with  that  species  of  ideae 
which  operates  by  way  of  enlargement 

A  surrender  is  a  yielding  up  of  an  estate  for  life  or  yean  to 
him  that  has  the  immediate  reversion  or  remainder,  wheicia 
the  particular  estate  may  merge  or  drown  by  mutual  agreenMOt 
between  them.     It  is  done  by  these  words  ^  hath  surrendendL 
granted,  and  yielded  up."    The  surrenderor  must  be  in  po^: 
session,  and  the  surrenderee  must  have  a  higher  estate  ■ 
which  the  estate  surrendered  may  merge ;  therefore  teauA  kt\ 
life  cannot  surrender  to  him  in  remainder  for  yean.    Ini^ 
surrender  there  is  no  occasion  for  livery  of  seisin ;  for  thfl* 
is  a  privity  of  estate  between  the  surrenderor  and  surrendem 
the  one's  particular  estate  and  the  other^s  remainder  are  ^^^ 
same  estate ;  and  livery  having  been  once  made  at  the 
of  it,  there  is  no  necessity  for  having  it  afterwards. 

An  assignment  is  a  transfer  or  making  over  to  another  of 
the  right  one  has  in  any  estate ;  but  is  usually  applied  to 
estate  for  life  or  years.     It  differs  firom  a  lease  only  in 
that  by  a  lease  one  grants  an  interest  less  than  his  oviy 
reserving  to  himself  a  reversion ;  in  assignments  he  parts  wiAf 
the  whole  property. 

A  defeazance  is  a  collateral  deed  made  at  the  same 
with  a  feofiment  or  other  conveyance,  containing  certain 
ditions,  upon  the  performance  of  which  the  estate  then  creatrf 
may  be  defeated. 

There  are  other  conveyances  which  have  their  fence  aid 
operation  by  virtue  of  the  Statute  of  Uses.  Uses  and  trusts  av^' 
in  their  original,  of  a  nature  very  gdmilar.  A  use  may  be  ranked  . 
under  the  jus  Jiduciarium  of  the  civil  law,  a  right  in  trust  fa  \ 
which  there  was  a  remedy  in  conscience ;  being  a  confideott 
reposed  in  another,  who  is  tenant  of  the  land,  that  he  ahal 
dispose  of  it  according  to  the  intentions  of  the  cestui  que  use,0f 
him  to  whose  use  it  is  granted,  and  suffer  him  to  take  die  profits 

Uses  were  transplanted  into  England  from  the  civil  law  in 
the  reign  of  Edwmd  3,  by  the  foreign  ecclesiastics,  to  evade 
the  statutes  of  mortmain.  In  the  reign  of  Edward  4,  die 
courts  of  equity  began  to  reduce  them  to  a  r^ular  system. 
But  first  it  was  held  that  they  could  give  no  relief  except 
against  the  person  intrusted  for  cestui  que  use  ;  not  against  his 
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eir  or  alienee.     This  was  altered  in  the  reign  of  Henry  6, 

ith  respect  to  the  heir ;  and  afterwards  the  rule  was  extended 

»  purchasers,    either  without  a  valuable  consideration,   or 

idi  an  express  notice  of  the  use.     On  the  other  hand,  it  Keil.  46. 

«B  held  that  nothing  could  be  granted  to  a  use  whereof  the  31^°       '^' 

■e  was  inseparable  from  the   possession ;  as  annuities,  &c.,  1  jon.  127. 

MT  ipso  usu  cofuumuntur.     A  use   could    not  be   raised 

Uiout  a  8u£Bcient  consideration ;  but  where  that  appeared,  ^S^,:  ^^ 

qpdty  would  raise  a  use  correspondent  to  the  consideration.  780. 

Iks  were  descendible  as  inheritances  by  the  common  law ; 

hey  might  be  assigned  by  secret  deeds  between  the  parties,  or 

hedsed  by  wilL     They  were  not  liable  to  the  feodal  burthens.  Bacon  of  Ui es 

NV  to  escheat :  no  wife  could  be  endowed,  or  husband  have  2!^' 

IS  curtesy  of  a  use ;  nor  could  a  use  be  extended  by  elegit,  ^^  4  Re    1 

Aa  legal  process  for  the  debts  of  cestui  que  use.     To  remedy  2  And .  75. 

hne  inconveniences,  numerous  statutes  were  enacted,  which 

d  tended  to  consider  cestui  que  use  as  the  real  owner  of  the 

Brtite;  and  at  length  that  idea  was  carried  into  fiill  effect  by 

17  Hen.  8^  c  10. 

Tlie  statute  of  27  Hen.  8,  c.  10,  called  the  Statute  of  Uses,  sutate  of 
■  in  conveyances  and  pleadings,  the  statute  for  transferring  ^*^ 
into  possession^  enacts,  that  ^^when  any  person  shall  be 
of  lands,  &c.  to  the  use,  confidence,  or  trust  of  any  other 
ynmi  or  body  politic,  the  person  or  corporation  entitled  to 
Ae  use  in  fee  simple,  fee  tail,  for  life,  or  years,  or  otherwise, 
Ml  from  thenceforth  stand  and  be  seised  or  possessed  of  the 
Ind,  &C.  of  and  in  the  like  estates  as  they  have  in  the  use, 
tal;  or  confidence,  and  that  the  estate  of  the  person  so 
ined  to  uses,  shall  be  deemed  to  be  in  him  or  them  that  have 
Ae  use,  in  such  quality,  manner,  form,  and  condition  as  they 
U  before  in  the  use."  The  statute  thus  executes  the  use,  that 
iil^it  conveys  the  possession  to  the  use,  and  transfers  the  use 
llftD  poflsession,  thereby  making  cestui  que  use  complete 
•iiier  of  the  lands,  as  well  at  law  as  in  equity.  The  statute  Eflfectof  the^ 
Iwii^  thus  annihilated  the  intervening  estate  of  the  feoffee, 
ttd  tamed  the  interest  of  the  cestui  que  use  into  a  legal. 
Mead  of  an  equitable  ownership ;  the  courts  of  common  law 
hfguk  to  take  cognizance  of  uses  instead  of  sending  the  cestui 
fat  mse  to  seek  his  relief  in  chancery ;  and  the  various  neces- 
jdes  of  mankind  induced  the  judges  to  depart  from  the  rigour 
Bid  simplicity  of  the  rules  of  the  common  law,  by  allowing  a 
Dore  minute  and  complex  construction  upon  conveyances  to 
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uses  than  upon  others.     Hence,  it  was  adjudged  that  the  ue 
need  not  always  be  executed  the  instant  the  conveyance  k 
made :  but  if  it  cannot  take  eflect  at  that  time,  the  operation  of 
the  statute  may  wait  till  the  use  shall  arise  upon  some  hbm 
contingency,  to  happen  within  a  reasonable  period  of  time;* 
and  in  the  meanwhile,  the  antient  use  shall  remain  m  the* 
original  grantor :  as  when  lands  are  conveyed  to  the  use  of  A. 
and  B.  after  a  marriage  shall  be  had  between  them,  or  to  the  me 
of  A.  and  his  heirs  till  B.  shall  pay  him  a  sum  of  money,  mt 
then  to  the  use  of  B.  and  his  heirs  (/).     Which  doctrine,  when 
devises  by  will  were  again  introduced,  and  considered  as  eqii-' 
valent  in  point  of  construction  to  declarations  of  uses  was  alnt 
adopted  in  favor  of  executory  devises.     But  herein  these  whidki* 
are  called  contingent  or  springing  uses  differ  from  an  exeoAaf 
devise,  in  that  there  must  be  a  person  seised  to  such  uses  #, 
the  time  when  the  contingency  happens,  else  they  can  neverW* 
executed  by  the  statute  (m) ;  and  therefore  if  the  estate  of  W 
feoffee  to  such  use  be  destroyed  by  alienation,  or  otherwise 


CO  ''  ThuB  A.  may  make  a  feofiinent  to  B.  and  his  heirs  to  the  use  of  A.  himself  (or  i 
may  be  supposed  of  B.  or  any  other  person)  and  his  heirs,  provided  that  if  a  certain  n 
tended  marriage  should  take  effect,  the  land  should  then  be  held  to  the  uee  of  C.  amlf 
heirs.    So  A.  might  covenant  to  stand  seised  to  the  use  of  himself  and  hia  heirsuotfl  I 
brother  should  marry,  and  then  to  the  use  of  him  and  his  heirs.  The  interest  thus  gif 
to  C.  or  to  A.'8  brother,  differed  from  a  contingent  remainder,  not  only  as  an 
necessarily  differs  from  a  legal  estate,  but  also  in  this,  that  instead  of  depending  OB  i 
preceding  particular  estate,  and  co-existing  with  it  as  an  ulterior  part  of  the  same  fti^ 
simple,  it  sprang  up  independently  at  a  distance  of  time  in  defiance  rather  than  evuNi  ^ 
of  the  rule,  that  the  operation  of  every  conveyance  must  be  immediate ;  or  at  least  liU'^ 
did  depend  upon  a  particular  estate,  it  was  upon  one  of  a  new  kind  unknown  as  saeU 
to  the  law ;  namely,  a  fee  simple  of  limited  duration ;  which  the  common  law  iiiig|i| 
allow  to  subsist  by  itself,  but  would  by  no  means  admit  of  a  remainder  after  it :  becnMil  ^ 
a  fee  simple  was  the  greatest  possible  estate ;  and  whatever  qualifications  might  bl 
annexed  to  it,  it  was  a  fee  simple  still.    But  without  regard  to  such  technical  scrapkib 
it  was  settled,  that  in  equity  a  deferred  or  future  interest  might  be  created  in  the  M 
instance,  the  grantor  retaining,  or  a  third  person  taking,  not  a  particular  estate,  as  lor 
a  certain  number  of  years  for  life,  or  in  tail,  but  the  entire  inheritance,  detenciniMi : 
only  on  the  happening  of  that  event  (if  it  happened  at  all)  upon  which  the  future  iB». 
terest  (called  a  springing  or  shifting  use)  was  to  arise." — Burton^s  Comp,  Law  tif  Bed 
Property,  4th  ed,  p,  40. 

(m)  The  possession  or  seisin  to  serve  the  use  must  be  in  some  person  distinct  from  te 

cestui  que  use  ;  as  the  statute  requires  that  the  person  seised  to  the  use,  and  the  perMB 
to  whom  the  use  is  limited,  should  be  different  persons.  Butler's  Co.  Lit.  271  h.  n.  1,  FL 
to  which  the  reader  is  referred  for  much  valuable  learning  on  conveyances  under  tlie 
statute  of  uses. 
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le  the   contingency  arises,   the  use  is  destroyed  for  ever ; 

bereas  by  an  executory  devise,  the  fieehold  itself  is  tranferred  1  Rep.  134, 

» the  future  devisee.     And  in  both  these  cases  a  fee  may  be  ^*  ^^  ^gg 

idted  to  take  effect  after  a  fee ;  because,  though  that  was  Poiiexf.  78. 

tbidden  by  the  common  law  in  favour  of  the  lord's  escheat ;  ^^  ^°^*  ^^« 

et  when  the  legal  estate  was  not  extended  beyond  one  fee 

iD{de,  such  subsequent  uses  (after  a  use  in  fee)  were,  before 

le  statute,  permitted  to  be  limited  in  equity ;  and  then  the 

state  executed  the  legal  estate  in  the  same  manner  as  the 

n  before  subsisted.     It  was  also  held,  that  a  use,  though  ex- 

niled,  may  change  from  one  to  another  by  circumstances  ex 

mi  facto,  as  if  A.  makes  a  feofiment  to  the  use  of  his  intended  Sro.  Abr.  tit 

fife  and  her  eldest  son,  for  their  lives,  upon  the  marriage,  the  ^eofl&n.  of 

life  takes  the  whole  estate  in  severalty ;  and  upon  the  birth  of 

SOD,  the  use  is  executed  jointly  in  both  (n).     This  is  some-  Bacon  of  Uses, 

BDes    called  a  secondary y  sometimes  a  shifting  use.      And  ^^^' 

diBDever  the  use  Umited  by  the  deed,  expires,  or  cannot  vest,  shS^wt^^ 

tietonis  back  to  him  who  raised  it,  after  such  expiration  or 

ksiDg  such  impossibility,  and  is  styled  a  resulting  use.     As  if  Resulting  me. 

kman  makes  a  feoffment  to  the  use  of  his  intended  wife  for 

iki  with  remainder  to  the  use  of  her  first-bom  son  in  tail ; 

Be,  till  he  marries,  the   use  results  back  to  himself;  after 

Mniage  it  is  executed  in  the  wife  for  Ufe ;  and  if  she  dies 

ndiout  issue,  the  whole  results  back  to  him  in  fee.     It  was  Bacon  of  Uses, 

iewise  held,  that  the  uses  originally  declared,  may  be  revoked  ^^• 

it  any  future  time,  and  new  uses  be  declared  of  the  land,  pro-  Revocation  of 

nded  the  grantor  reserved  to  himself  such  a  power  at  the  uses. 

Btttion  of  the  estate ;  whereas  the  utmost  that  the  common 

Inr  would  allow,  was  a  deed  of  defeazance,  coeval  with  the 

put  itself  and  therefore  esteemed  a  part  of  it,  upon  events 

fttificaUy  mentioned.     And  in  case  of  such  a  revocation  the 

dinses  were  held  instantly  to  cease,  and  the  new  ones  to  be- 

<■»  executed  in  then-  stead.  ^"^  ®^  ^^* 

By  this  equitable  train  of  decisions  in  the  courts  of  law,  the  Courts  of  law 
!•■»  of  the  court  of  chancery  over  landed  property  was  held  that  no 
l^y  curtailed.     But  some  technical  scruples  of  the  judges  J^J^on  a 
■toed  it  with  tenfold  increase.     They  held  that  "  no  use  »»«. 
cnld  be  limited  on  a  use."    And,  therefore,  on  a  feofiment  to     ^^* 
A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  in  trust  for  C. 


in)  See  the  last  note. 
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and  his  heirs,  they  held  that  the  statute  executed  only  d 

use,  and  that  the  second  was  a  mere  nullity :  not  adi 

that  the  instant  the  first  use  was  executed  in  B.,  he  l 

seised  to  the  use  of  C,  which  second  use  the  statute  mi 

well  be  permitted  to  execute,  as  it  did  the  first ;  and 

legal  estate  might  be  instantaneously  transmitted  down  tl 

a  hundred  uses  upon  uses,  till  finally  executed  in  tl 

That  the  cestui  que  use.     Again,  as  the  statute  mentions  onl} 

«!^toterms  P^J^"^  ^  were  seised  to  the  use  of  others,  this  wa 

•of  yean.  not  to  extend  to  terms  of  years,  or  other  chattel  inl 

^^n  of  Uses,  thereof  the  termor  is  not  seisedy  but  only  possessed 

Jenk.  244.        therefore  if  a  term  of  one  thousand  years  be  limited  to 

Dyer.  369.        the  use  5f  (or  in  trust  for)  B.,  the  statute  does  not  execo 

Poph.  76.  ,        1  .  1  A     J   .  A 

Nor  to  cases  ^^'^^  ""^  leaves  it  88  at  common  law.     And  it  was  alte 

^here  the  held,  that  where  lands  are  given  to  one  and  his  heirs  is 

recei^andpay  ^  receive  and  pay  over  the  profits  to  another,  this  use 

over  the  profits  executed  by  the  statute ;  for  the  land  must  remain  : 

I  EqCm  Abr  ^^'^"^^^^  ^  enable  him  to  perform  the  trust     Of  the  twi 

383, 384.  ancient  distinctions  the  courts  of  equity  quickly  availed 

selves.     In  the  first  case  it  was  evident  that  B.  was 

But  the  courts  intended  by  the  parties  to  have  any  beneficial  interest ;  i 

thi^thouffh^^  the  second,  the  cestui  que  use  of  the  term  was  express^ 

these  were  not  into  the  court  of  chancciy  to  seek  his  remedy ;  and  thi 

MKMthey  were  ^^  court  determined,  that  though  these  were  not  uses 

the  statute  could  execute,  yet  still  they  were  trusts  in  i 

1  Hal.  P  C.  which,  in  conscience,  ought  to  be  performed.     To  tl 

v^'  h  'io  reason  of  manldnd  assented,  and   the  doctrine  of  usi 

Atk.  691.  revived  under  the  denomination  of  trusts. 
Courte  of  However,  the  courts  of  equity  in  the  exercise  of  thi 

equity  now  hold  lurisdiction  have  wisely  avoided,  in  a  erest  deirree, 

a  trust  estate  ,,  o' 

equivalent  to     mischiefi  which  made  uses  intolerable. 

Hi^lraW  "^^  Statute  of  Frauds,  29  Car,  2,  c  3,  having  require 

every  declaration,  assignment,  or  grant  of  any  trust  in  la 
hereditaments  (except  such  as  arise  from  implication  o! 
struction  of  law)  shall  be  made  in  writing,  signed  by  the 
or  his  written  will ;  the  courts  now  consider  a  trust 
(either  when  expressly  declared  or  resulting  by  such  implic 
as  equivalent  to  the  legal  ownership,  governed  by  the 
rules  of  property,  and  liable  to  every  charge  in  equity, 
the  other  is  subject  to  in  law :  and,  by  a  long  series  of  ui 
determinations,  with  some  assistance  from  the  legislature 
have  raised  a  new  system  of  rational  jurisprudence,  by 
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tnsts  are  made  to  answer  in  general  all  the  beneficial  ends  of 
VKi,  without  their  inconvenience  or  frauds.     The  trustee  is 
eoDffldeied  as  merely  the  instrument  of  conveyance,  and  can 
in  no  shape  affect  the  estate,  unless  by  alienation  for  a  valu- 
aUe  consideration  to  a  purchaser  without  notice ;  which,  as  2  Freem.  43 
miui  que  trust  is  generally  in  possession  of  the  land,  is  a 
thing  that  can  rarely  happen.     The  trust  will  descend,  may 
be  aliened,  is  liable  to  debts,  to  executions  on  judgments,  sta- 
tntes  and  recognizances  (by  the  express  provision  of  the  Sta- 
tute o(  Frauds)  to  forfeiture,  to  leases  and  other  incumbrances, 
and  even  to  the  curtesy  of  the  husband,  as  if  it  was  an  estate 
at  law.     It  has  not  yet  indeed  been  subjected  to  dower,  nor  2P.  Wms.640. 
\m  it  been  held  liable  to  escheat  to  the  lord  in  consequence  of  254^*^  ^^* 
attainder,  or  want  of  heirs  (/) ;  because  the  trust  could  never  Hanlr.  494. 
be  intended  for  his  benefit  w^ul  t. 

livery  of  seisin  has  given  way  to  another  species  of  con-  32  Geo.  2,  in 
fcyance,  called  a  covenant  to  stand  seised  to  usesy  by  which  a  coygnnnti  to 
mn  seised  of  lands,  covenants  in  consideration  of  blood  or  stand  seised  to 
mnriage,  that  he  will  stand  seised  of  the  same  to  the  use  of  '''^' 
bii  child,  wife,  or  kinsman  for  life,  in  tail,  or  in  fee.     Here  the 
Jlatiite  executes  at  once  the  estate ;  for  the  party  intended  to 
be  benefited  having  thus  acquired  the  use,  is  thereby  put  at 
jDDoe  into  corporal  possession  of  the  land,  without  ever  seeing  Bacon,  use  of 
%hja  kind  of  parliamentary  magic.     But  this  conveyance  *  ®  *^'  ^^^' 
en  only  operate  when  made  upon  the  considerations  of  blood 
V  marriage. 

Another  species  of  conveyance  introduced  by  this  statute,  is  Bargain  and 
Alt  of  a  bargain  and  sale  of  lands ;  which  is  a  kind  of  real 
contract,  whereby  the  bargainor  for  some  pecuniary  considera- 
tioD  baigains  and  sells,  that  is,  contracts  to  convey  the  land  to 
Ae  baigainee ;  and  becomes  by  such  a  bargain,  a  trustee  for, 
L.tfaeised  to  the  use  of,  the  bargainee;  and  then  the  Statute  of  thelaw,"i50. 
■  faa  completes  the  purchase ;  or  the  bargain  first  vests  the  Cro.  Jac.  696. 
IR,  and  then  the  statute  vests  the  possession.     But,  as  it  was 
faeaitn  that  conveyances,  thus  made,  would  want  all  those 
kaefits  of  notoriety,  which  the  old  common  law  assurances 
m  calculated  to  give ;  to  prevent  therefore,  clandestine  con- 
icjances  of  fineeholds,  it  was  enacted  by  27  Hen.  8,  c  16, 


(I)  B74  &  5  Wm.  4,  c.  23.  Lands,  &c.  vested  in  any  trustee  shall  not  be  escheated 
bjiCMon  of  the  attainder  of  such  trustee.  If  trustee  or  mortgagee  of  any  land  die 
v^dioot  in  heir,  the  court  of  chancery  may  appoint  a  person  to  convey. 

Q 
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that  such  baigains  and  sales  should  not  enure  to  pan  « 
fieehold,  unless  made  by  indenture,  and  inrolhd  w&k 
six  months  in  one  of  the  courts  of  Westminster  Hdl|  oi 
with  the  custos  rotuhrum  of  the  county.  Clandesdne  btt^ 
gains  and  sales  of  chattel  interests,  or  leases  for  yean,  weie 
thought  not  worth  r^arding,  which  occasioned  them  to  be 
overlooked  in  framing  the  Statute  of  Uses ;  and  therefore  sudi 
bargains  and  sales  were  not  directed  to  be  enrolled.  This 
omission  has  given  rise  to  another  species  of  conveyaooei  m 
LetM  and  rt-  by  lecue  and  relecue  ;  first  invented  by  Serjeant  Mooiei  soqd 
*"^  after  the  Statute  of  Uses,  and  now  the  most  common  of  any. 

It  is  thus  contrived:  A  lease,  or  rather  bargain  and  sale,  upon 
some  pecuniary  consideration  for  one  year,  is  made  by  tlie 
tenant  of  the  freehold  to  the  lessee  or  bargainee.  This,  with- 
out any  enrolment,  makes  the  bargainor  stand  seised  to  the  w 
of  the  bargainee,  and  vests  in  the  baigainee  the  use  of  die 
term  for  a  year;  and  then  the  statute  immediately  annem 
the  possession.  He,  therefore,  being  thus  in  posseasioDy  B 
capable  of  receiving  a  release  of  the  fi:eehold  and  revernon; 
and  accordingly  the  next  day  a  release  is  granted  to  luOi 

Co.  Litt.  270.  '"^^  ^  ^^^^  ^  s^PPty  the  place  of  livery  of  seisin ;  and  a  cfio- 
Cro.  Jac.  604.  veyance  by  lease  and  release  is  said  to  amount  to  a  feoffinent. 
Deeditoleador       To  these  may  be  added  deeds  to  kad  or  declare  the  ms 

Tx ,    .    '      of  feofiments,  fines,  and  recoveries;  and  deeds  of  r^fooi- 

cation  of  usea.    ^^on  of  uses  before  referred  to,  and  founded  m  a  prevKMi 
power,  reserved  at  the  raising  of  the  uses,  to  revoke  such  aa 
were  then  declared ;  and  to  appoint  others  in  their  ateadf 
Co.  Litt  237.    which  are  incident  to  powers  of  revocation. 

There  are  also  deeds  used  not  to  convey,  but  to  chafgeaf 
encumber  lands,  and  to  discharge  them  again,  such  as  obBgth 
tions  or  bonds,  recognizances,  and  defeasances  upon  thembodk 
Bonds.  An  obligation,  or  bond,  is  a  deed  whereby  the  obligtf 

obliges  himself,  his  heirs,  executors,  and  administrators,  to  pay 
a  certain  sum  of  money  to  another  at  a  day  appointed,  to 
which  there  is  generally  a  condition  added,  that  if  the  oUigQl 
does  some  particular  act  the  obligation  shall  be  void,  (V  die 
shall  remain  in  fiill  force :  as  payment  of  rent ;  performaiiec 
of  covenants  in  a  deed;  or  repayment  of  a  principal  sumd 
money  borrowed  of  the  obligee,  with  interest,  which  prindpa 
sum  is  usually  one  half  of  the  penal  sum  specified  in  the  boncl 
In  case  this  condition  is  not  performed,  the  bond  beoome 
forfeited,  or  absolute,  at  law,  and  charges  the  obligor,  whib 
Uving,  and  after  his  death  the  obligation  descends  upon  hi 
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lidr,  who  (on  defect  of  personal  assets)  is  bound  to  discharge 
i^  provided  he  has  real  assets  by  descent  as  a  recompense. 
So  that  it  may  be  called^  though  not  a  direct^  yet  a  collateral 
chaige  upon  the  lands.  How  it  affects  the  personal  property 
of  the  obligor,  will  be  considered  hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  How  a  bond  or 
ity  or  be  to  do  a  thing  contrary  to  law,  or  be  uncertain,  or  insen-  **"  *^^**°^ 
aUe,  the  condition  alone  is  void,  and  the  bond  good;   for  ed. 
It  18  the  folly  of  the  obligor  to  enter  into  such  an  obligation. 
If  it  be  to  do  a  thing  that  is  malum  in  se^  the  obligation  itself 
b  void;   for  the  whole  is  an  unlawful   contract,   and  the 
cUigee  shall  take  no  advantage  from  such  a  transaction.     If 
the  condition,  being  possible  at  the  time  of  making  it,  after- 
irards  becomes  impossible  by  the  act  of  Grod,  the  act  of  law,  or 
die  act  of  the  obligee  himself,  there  the  penalty  of  the  obliga- 
tkii  is  saved ;  for  no  prudence  or  foresight  of  the  obligor  could 
gond  against  such  a  contingency.    On  the  forfeiture  of  a  bond,  Co.  latt.  206. 
or  its  becoming  single,  the  whole  penalty  was  formerly  recover- 
able at  law ;  but  the  courts  of  equity  interposed^  and  would  not 
permit  a  man  to  take  more  than  his  principal,  interest,  and 
esqieDses,  in  case  the  forfeiture  accrued  by  non-payment  of 
money  borrowed ;  the  damages  sustained  upon  non-perform- 
noe  of  covenants,  and  the  like ;  the  payment  and  tender  of 
ihich  it  was  at  length  enacted  by  4  &  5  Anne,  c.  16,  shall  be 
tfiillsatis&ction  and  discharge. 

A  recognizance  is  an  obligation  of  record,  which  a  man  a  recogni* 
entCTB  into  before  some  court  of  record  or  magistrate  duly  ""<^- 
nthorised,  vdth  condition  to  do  some  particuku*  act ;  as  to  Bro.  Abr.  tit« 
■ppear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt,  or  the  *^^^^]^'' 
Eke.    It  is  in  most  respects  like  another  bond :  the  difference 
Inng  chiefly  this,  that  the  bond  is  the  creation  of  a  fresh  debt 
V  oblation  de  novo,  the  recognizance  is  an  acknowledgment 
cf  a  former  debt  upon  record ;  the  form  being,  ^^  that  A.  B. 
Ml  acknowledge  to  owe  to  our  lord  the  king,  to  the  plaintiff, 
to  C.  D.,  or  the  like,  the  sum  of  ten  pounds,"  with  condition  to 
k  ?md  on  performance  of  the  thing  stipulated ;  in  which  case 
tie  king,  the  plaintiff,  C.  D.,  &c  is  called  the  cognizee ;  and 
be  Aat  enters  into  the  recognizance  the  cognizor.     This  being 
tWier  certified  to,  or  taken  by  the  ofiicer  of  some  court,  is 
•itnesBcd  only  by  the  record  of  that  court,  and  not  by  the 
pvtjr's  seal ;  so  that  it  is  not  in  strict  propriety  a  deed,  though 
Ale  effects  of  it  are  greater  than  a  common  obligation ;  being 

q2 
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allowed  a  priority  in  point  of  payment,  and  binding  the  lands 

29  Car.  2.  c.  3    of  the  cognizor  from  tibe  time  of  enrolment  on  record  {m), 

eeaxance.  ^  defeazance,  on  a  bond,  or  recognizance,  or  judgment 

recovered,  is  a  condition,  which,  when  performed,  defisatsit 

in  the  same  manner  as  a  defeazance  of  an  estate ;  but  instead  of 

being  inserted  in  the  deed  or  bond,  is  made  between  the  same 

Co.  Litt  237.    parties  by  a  separate,  and  sometimes  a  subsequent  deed.   TUi 

^  ^^'     also,  when  performed,  discharges  the  estate  of  the  oblige. 
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Assurances  by  ASSURANCES  by  matter  of  record  are  such  as  do  not  endiely 
matter  of  re-  depend  on  the  act  or  consent  of  the  parties  themselves ;  but  the 
sanction  of  a  court  of  record  is  called  in  to  substantiate,  preserve^ 
and  be  a  perpetual  testimony  of  the  transfer  of  property  fiom 
one  man  to  another ;  or  of  its  establishment,  when  already 
transferred.  Of  this  nature  are  private  acts  of  parliament,  the 
lung's  grants,  fines,  and  common  recoverie& 
Private  acts  of  Private  acts  of  parliament  are  become  a  very  common  mode 
par  lamen  .  ^^  assurance.  It  sometimes  happens  that  an  estate  is  entan^ed 
by  a  multitude  of  contingent  remainders,  resulting  troste^ 
springing  uses,  and  executory  devises ;  so  that  it  is  beyond  tlie 
power  of  the  courts  of  law  or  equity  to  relieve  the  owner;  or 
that  by  the  strictness  or  omissions  of  &mily  settlements,  the 
tenant  of  the  estate  is  abridged  of  some  reasonable  power,  (ai 
letting  leases,  or  making  a  jointure  for  a  wife),  wUch  power 
cannot  be  given  him  by  the  ordinary  judges  of  law  or  equity. 
Or  it  may  be  necessary,  in  settling  an  estate,  to  secure  it  affis^ 
the  claims  of  infants  or  other  persons  under  legal  disabilities 

(m)  By  29  Car.  2,  c.  3,  8. 18,  no  recognizance  binds  any  lands,  &c,  in  the  hands  of  any 
purchaser,  bond  fide,  and  for  valuable  consideration,  but  from  the  time  of  enrolmeot.    ^ 
The  day  of  the  month  and  year  of  enrolment  must  be  stated  in  the  margin  of  the  roll 
Without  enrolment  a  recognizance  has  not  precedence  over  specialty  debts ;  1  P.  Wms»  334* 

By  2  Vict,  c,  11,  recognizances,  statutes,  or  judgments  in  the  queen's  name,  or 
inquisition  by  which  any  debt  shall  be  found  due  to  the  queen,  or  obligation  or  sp^ 
cialty  to  the  queen,  are  not  to  affect  any  lands,  &c.  as  to  purchasers  or  mortgagees  vsaSSi 
registered  in  a  book,  to  be  intituled  *'  the  index  to  debtors  and  accountants  to  tbs 
crown/'  as  therein  directed;  and  such  book  is  to  be  open  to  the  inspection  of  all  penoof* 
The  act  3  Geo.  4,  c.  46,  amended  by  4  Geo.  4,  c.  37>  provides  for  the  more  speedy 
return  and  levying  of  fines,  penalties*  forfeitures,  and  recognizances  estreated. 
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io  are  not  bound  by  any  judgments  or  decrees  of  the 

nlinaiy  courts  of  justice.     In  these,  or  other  similar  cases,  an 

i  of  parliament  is  frequently  obtained,  which,  by  a  particular 

w  enacted  for  the  purpose,  effects  the  required  objects.    Acts  R«quiiit«t  for 

'this  kind,  particularly  in  the  house  of  lords,  are  usually  vateactoof 

fened  to  two  judges  to  examine  and  report  the  facts  alleged,  parliament. 

id  settle  technical    forms.     Nothing    is  done  without  the 

insent  of  all  parties  in  being,  and  capable  of  consent,  who 

we  the  remotest  interest  in  die  matter ;  unless  such  consent 

lall  be  perversely  withheld*     An  equivalent  in  money  is 

nally  settled  upon  infants,  or  persons  not  in  essey  or  not  of 

ipacity  to  act  for  themselves,  who  are  to  be  concluded  by  the 

1  And  a  general  saving  is  added  of  the  rights  of  all  persons, 

[oept  those  whose  consent  is  so  given.     A  law  thus  made, 

loag^  it  binds  all  parties  to  the  bill,  is  yet  looked  upon  rather 

t  a  private  conveyance,  than  as  the  solemn  act  of  the  legisla-  The  oouru  are 

De.    It  is  not  therefore  allowed  to  be  a  pubUcy  but  a  mere  not  bound  to 

•*  ,  ,        take  notice  of 

mate  statute ;  and  no  judge  or  jury  is  bound  to  take  notice  private  acts 
Tit  railess  it  be  specially  set  forth  and  pleaded.  'TiSlST^^^ 

The  king^s  grants  are  also  matter  of  public  record.     These,  The  king's 
hether  of  lands,  honours,  or  ought  besides,  are  contained  in  S^JJ'^ent. 
krters  or  letters  patent,  that  is,  open  letters  Uterce  patentee : 
)  called,  because  they  are  not  sealed  up,  but  exposed  to  open 
lew,  with  the  great  seal  pendant  at  the  bottom ;  and  are  usually 
irected  or  addressed  by  the  king  to  all  his  subjects  at  large, 
liey  differ  firom  certain  other  letters  of  the  king  directed  to 
utknilar  persons  and  for  particular  purposes ;  which  are  sealed 
ith  the  great  seal,  but  closed  up  and  sealed  also  on  the  out- 
de,  called  writs  close.     These  are  recorded  in  the  close  rolls 
I  the  same  manner  as  the  others  are  in  the  patent  rolls. 
Tie  Idng's  grants  are  to  be  construed  beneficiaUy  for  the  „%fS" 
mg  and  agwist  the  party ;  and  when  it  appears  from  the  grants. 
ice  of  the  grant  that  the  king  was  deceived,  the  grant  is  void. 
A  fine  of  lands  and  tenements  (a)  is  an  acknowledgment  of  and  tenements. 

(«)  In  consequence  of  the  total  abolition  of  fines  and  recoveries,  by  3  &  4  Wm.  4, 
•  74,  mncb  of  this  chapter  has  become  obsolete,  as  far  as  the  present  practice  is  con- 
^nied;  jet  as  the  learning  of  fines  and  recoveries  is  still  essential  in  investigating 
>&•  to  property,  it  has  been  found  necessary  to  retain  a  considerable  portion  of  the 
^iter,  the  phraseology  being  altered  from  the  present  to  the  past  tense. 

By3&  4  Wm.  4,  c.  74,  fines  and  recoveries  were  abolished.  A  married  woman  in 
•"wy  case,  except  that  of  being  tenant  in  tail,  for  which  provision  is  made  by  the  act, 
["tty  WW,  with  her  husband's  concurrence,  dispose  of  lands  and  money,  subject  to  be 
"wwed  in  the  purchase  of  lands,  and  of  any  estate  therein,  which  she  alone,  or  she 
vd  lier  husband  in  her  right  may  have  in  any  lands  of  any  tenure,  or  in  any  such 
''^cy;  and  release  and  extinguish  powers  as  a  feme  sole.    But  the  act  does  not  ex- 
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Co.  Litt  50.  a  feoffinent  on  record  It  had  the  same  force  and  eflbct « t 
feofiment  in  conveying  and  assuring  of  lands.  It  was  a  method 
of  transferring  freehold  estates  at  the  common  law,  in  nhick 
livery  of  seisin  was  not  necessary ;  the  acknowledgment  in- 
ducing an  equal  notoriety.  In  its  original  it  was  foimded  co 
an  actual  suit  commenced  at  law  for  recovery  of  land.  The 
possession  thus  gained  was  found  to  be  so  effectual  that  fiodtioal 
actions  were  commenced  to  obtain  the  same  security.  A  fine 
was  so  called  because  it  put  an  end  to  the  suit  thus  commenoei 
and  to  all  other  suits  and  controversies  concerning  the  ame 
matter.  As  soon  as  this  fictitious  action  was  brought  the  defend* 
ant  was  supposed  to  make  overtures  of  peace  to  the  plainti( 

The  concord,  who  accepted  them ;  then  came  the  concord,  which  was  an  tt- 
knowledgment  from  the  deforciants,  (or  those  who  kept  the  othtf 
out  of  possession)  that  the  lands  were  the  right  of  the  pbdntif ; 
and  hence  the  party  levying  the  fine  was  called  the  cogmMTf 
and  he  to  whom  it  was  levied  the  cognizee.     This  ackiiowled(^ 


tend  to  copyholds,  to  which  she  alone,  or  she  and  her  husband  in  her  rights  nay  be 
seised  or  entitled  for  an  estate  at  law,  in  any  case,  in  which  any  of  the  objecti  to  be 
effected  by  this  clause,  could  before  the  act,  have  been  effected  by  her  in  concurrence  wilk 
her  husband  by  siurender.  Every  deed  executed  by  a  married  woman  for  any  of  ^ 
purposes  of  the  act,  except  in  the  character  of  protector,  must  be  acknowledged  bfbtf 
before  a  judp[e,  master  in  chancery,  or  commissioner,  who  must  examine  her  apart  froB 
her  husband,  as  to  her  voluntary  consent  to  such  deed,  which  voluntary  oonMift  > 
necessary  to  its  validity.  Perpetual  commissioners  are  appointed  by  the  act  for  til4| 
the  acknowledgments  of  married  women  in  such  cases,  whose  powers  are  not  confinfii 
to  any  places  in  particular.  If  from  being  abroad  a  married  woman  be  prereiM 
from  making  acknowledgment,  special  commissioners  may  be  appointed.  Tlie  psHM 
taking  the  acknowledgment  must  sign  a  memorandum,  and  certificate  thereof,  totti 
effect' mentioned  in  the  act.  A  certificate,  with  an  affidavit  verifying  the  same^  M^ 
be  lodged  in  the  court  of  common  pleas,  and  filed  of  record ;  and  the  deed  by  relalioaii 
to  take  effect  from  the  time  of  acknowledgment  A  married  woman  is  to  be  sepanleiy 
examined,  on  the  surrender  of  an  equitable  estate  in  copyholds,  as  if  such  estate  nw 
legal.  The  court  of  common  pleas  may  dispense  with  the  husband's  concnrrene^  ii 
case  of  his  being  a  lunatic,  except  when  the  lord  chancellor,  or  other  person  shanbeA* 
protector  of  a  settlement  in  lieu  of  such  husband.  Every  tenant  in  tail  in  posseMoe 
may  dispose  either  absolutely,  in  fee  simple,  or  for  a  less  estate,  of  the  lands  entiikd 
as  against  all  persons  claiming  under  the  entail,  and  all  others  whose  estates  aretotikd 
effect  after  or  in  defeazance  of  the  estate  tail.  Every  disposition  of  lands  by  a  teniBt  V 
tail  under  this  statute  may  be  effected  by  any  deed  (but  not  by  will),  by  which  he  cooU 
have  disposed  of  the  same  if  seised  in  fee ;  but  no  disposition  resting  only  in  cootiarti 
is  of  any  force,  whether  supported  by  a  valuable  consideration,  or  not,  although  iw 
or  evidenced  by  deed.  And  if  the  tenant  in  tail  making  the  disposition  be  a  muiid 
woman,  the  concurrence  of  her  husband  is  necessary ;  and  any  deed  executed  by.her  soc 
effecting  the  same,  must  be  acknowledged,  as  directed  in  s.  79.  Every  such  assansc** 
by  tenant  in  tail  under  the  act,  except  a  lease  not  exceeding  twenty-one  years,  must  be 
enrolled  within  six  months,  except  of  copyholds,  when  the  assurance  most  be  entoe^ 
on  the  court-rolls  of  the  manor;  and  see  ante,  p.  138. 
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rnent  must  have  been  made  either  open  in  the  court  of  com- 
moa  jieaa,  or  before  the  chief  justice,  or  one  of  the  judges  of 
dot  conrty  or  two  commissioners  in  the  countiy  empowered  by 
twiit  dl  dedimut  potestatem.  If  there  were  any  feme  covert 
HDoog  the  cognizors,  she  was  privately  examined  whether  she 
did  it  willingly  and  fieely  or  by  compulsion  of  her  husband. 
A  note  of  the  fine,  being  an  abstract  of  the  writ  of  covenant 
nd  concord,  with  the  names  of  the  parties  and  parcels,  was, 
pORiiant  to  5  Hen.  4,  c.  14,  enrolled  of  record.  The  next  part 
was  the  foot  of  the  fine  or  conclusion,  which  included  the  whole 
mitter,  reciting  the  day,  year,  and  place,  and  before  whom  it 
vai  acknowledged.  Of  this  there  were  indentures  made  or 
cogrossed  at  the  chirographer^s  office,  and  deUvered  to  the 
eognizor  and  the  cognizee.  Besides  being  enrolled  in  the 
otaunon  pleas,  fines  were  proclaimed  in  court,  and  the  pro- 
donations  indorsed  on  the  back  of  the  record. 

Fines  thus  levied  are  of  four  kind£f,  ^^  9ur  cognizance  de  droit,  Of  the  dif- 
tme  eeo  que  iladdeson  done ;"  or  a  fine  upon  acknowledgment  ^f  i^^^^ 
«f  die  light  of  the  cognizee,  as  that  which  he  hath  of  the  gift 
of  die  eognizor.     This  is  the  best  and  surest  kind  of  fine ;  and 
ii aid  to  be  a  feofiment  of  record;  the  livery  thus  acknow- 
ledged in  court  being  equivalent  to  an  actual  livery.     A  fine 
"iir  cognizance  de  droit  tantum^  or  upon  acknowledgment  of 
Aeri^t  merely;  not  with  the  circumstance  of  a  preceding 
gift  ttmn  the  eognizor,  was  commonly  used  to  pass  a  rever-  Moora,  629. 
Amarg  interest  in  the  eognizor.     A  fine   ^^  sur  concessit " 
invfaere  the  eognizor,  in  order  to  make  an  end  of  disputes, 
Amif^  he  acknowledged  no  precedent  right,  yet  granted  to  the 
npiizee  an  estate  de  novo  usually  for  Ufe  or  years  by  way  of 
nqjposed  composition.     A  fine  ^^  sur  done,  grant,  et  render,^ 
b  a  double  fine,  comprehending  the  fine  sur  cognizance  de  droit 
9m$  eeo,  S^c,  and  the  fine  sur  concessit  :  and  was  used  to 
onate  particular  limitations  of  estate :  whereas  the  fine  ^^  sur 
mfmance  de  droit  come  ceo,  %c.,  conveyed  nothing  but  an  sdk.  340. 
Asolote  estate,  either  of  inheritance  or  of  freehold.     In  this  last 
ipedes  of  fine,  the  cognizee,  after  the  right  was  acknowledged 
to  be  in  him,  granted  back  again,  or  rendered  to  the  eognizor, 
orperhaps  to  a  stranger,  some  other  estate  in  the  premises. 

But  the  first  species  of  fine  sur  cognizance  de  droit  come 
eeo  ^,  was  the  most  used,  as  it  conveyed  an  absolute  ibkL 
fceehold,  and  gave  the  cognizee  a  seisin  in  law  without  any 
ictaal  livery ;  and  was  therefore  called  a  fine  executed,  whereas 
4c  others  were  but  executory.  The  force  and  efiiect  of  a  fine 
depend  on  the  common  law,  and  the  statutes,  4  Hen.  7,  c  24, 
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and  38  Hen.  8,  c.  36.     By  4  Hen.  7,  (the  statute  of  noo-cUim) 
the  right  of  all  strangers  was  bound  by  a  fine,  unless  they 
claimedy  by  way  of  action  or  lawful  entry  within  Jive  years  tfi» 
proclamations  made :  except  feme  coverts,  infimts  and  perNU 
under  legal  disabilities,  who  had  five  years  allowed  them  and 
their  heirs  after  the  removal  of  their  disibilities  (b).  By  32  HoL 
8,  c  36,  a  fine  levied  by  any  person  of  full  age  to  wh<mi  or  to 
whose  ancestors  lands  had  been  entailed^   was  a  perpetual 
bar  to  them  and  their  heirs,  claiming  by  force  of  sudh  entail: 
unless  the  fine  was  levied  by  a  woman  after  the  death  of  her 
husband,  of  lands  which  were,  by  the  gift  of  him  or  his  ancestor 
assigned  to  her  in  tail  for  her  jointure  (c) ;  or  unless  it  was  of 
lands  entailed  by  act  of  parliament  or  of  letters  patent,  aod 
whereof  the  reversion  belonged  to  the  crown  (d), 
Strfngera,  how       Persons  having  a  remainder  or  reversion  had  five  yean 
'^^^^   aUowed  them  to  claim  in  from  the  time  that  such  right  accn»d; 
<^o.Litt.372.      but  all  persons  whatsoever  were  barred  by  force  of  the  statute  of 
non-clidm,  if  within  the  prescribed  time  they  n^lected  to  daini^ 
or  by  4  Ann.  c.  16,  they  did  not  bring  an  action  to  try  theii^ 
within  one  year  after  making  such  claim,  and  prosecute  tbe 
same  with  effect  (b).     In  order  to  make  a  fine  valid  the  partia 
to  it  must  have  had  some  interest  or  estate  in  the  lands.    If  a 
tenant  for  life  levied  a  fine,  it  was  an  absolute  forfeiture  of  hii 
2L  ^?o^^'*    estate  to  the  remainder  man  or  reversioner,  if  claimed  in  proper 
time,  but  if  the  claim  was  not  made  within  five  years  after  the 
term  expired,  the  estate  was  for  ever  barred  by  the  fine. 
Common  re-  A  common  recovery  (e)  was  so  &r  like  a  fine,  that  it  was  a 

cover/.  g^jj.  Qj.  action  either  actual  or  fictitious;  and  in  it  the  lands  were 

recovered  against  the  tenant  of  the  fireehold ;  which  recoveiy 
being  a  supposed  adjudication  of  the  right,  bound  all  pemoa 
and  vested  a  fee  and  absolute  fee  simple  in  the  recoveror. 

If  A.,  the  tenant  of  the  fireehold,  wasdesirous  to  suffer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  reversioitf^ 
and  to  convey  the  same  in  fee  simple  to  B.,  B.  brought  an  actiflo 
against  him  for  the  lands ;  and  he  accordingly  sued  out  a  wnl^ 

(6)  The  power  of  barring  adverse  rights  by  non  claim  la  of  course  put  an  end  to  \if 
the  abolition  of  fines. 

{c)  See  post,  note  (/)  p.  234. 

(cO  By  3  &  4  Wm.  4,  c.  74,  s.  1 8,  the  power  of  disposition  thereby  given  does  not 
extend  to  tenants  in  tail,  who  by  34  &  35  Hen.  8,  intitoled,  "  An  act  to  embar  feigned 
recovery  of  lands,  wherein  the  king  is  in  reversion,"  or  by  any  other  act,  are  reatndnfld 
from  barring  their  estates  tail,  or  to  tenants  in  tail,  after  possibility  of  issue  extinct 

(e)  By  3  &  4  Wm.  4,  c.  74,  common  recoveries  were  abolished,  estates  tail  and  estates 
expectant  thereon  are  no  longer  barrable  by  warranty ;  but  by  this  act  (which  see  ante, 
p.  138)  a  more  simple  mode  of  aaanrance  is  substituted. 
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ailed  a  prcBcipe  quod  reddat,  in  which  he,  as  demandant, 
Ikged  that  A.  the  defendant,  had  no  legal  title  to  the  land,  but 
bat  he  came  into  possession  of  it  after  one  C.  had  turned  the 
emandant  out  of  it  The  subsequent  proceedings  were  made 
p  into  award  or  recovery  roll,  in  which  the  writ  or  complaint 
f  the  demandant  was  first  recited :  whereupon  A.  the  tenant, 
ppeared,  and  called  upon  one  D.,  who  was  supposed,  at  the 
dginal  purchase,  to  have  warranted  the  title  to  the  tenant,  and 
leieupon  he  prayed  that  the  saidD.  might  be.  called  in  to  defend 
le  dtle  so  vrarranted.  This  was  called  the  voucher^  or  calling  of 
Xte warranty,  and  D.  was  called  the  vouchee.  Upon  this  D.,  the 
Qochee,  appeared,  was  impleaded,  and  defended  the  title ;  where- 
ipon  B.,  the  demandant,  desired  leave  of  the  court  to  imparl^  or 
onfc  with  the  vouchee  in  private ;  which  being  allowed  him, 
« then  returned  to  court,  but  D.,  the  vouchee,  disappeared,  or 
Bade  defiuik ;  when  judgment  was  given  for  B.  the  demandant, 
ben  called  the  recoveror,  to  recover  the  lands  in  question 
piDst  the  tenant  A.,  who  was  then  the  recoveree,  and  who  had 
idgment  to  recover  of  D.  lands  of  equal  value,  in  recompense 
r  the  lands  so  warranted  by  him,  and  lost  by  his  default ; 
Udi  was  agreeable  to  the  doctrine  of  warranty  mentioned  in 
le  preceding  chapter.  This  was  called  the  recompense  or 
tovery  in  value.  But  D.  having  no  lands  of  his  own,  being 
mally  the  crier  of  the  court  (who  from  being  frequently  thus 
Niched  was  called  the  common  vouchee)  it  is  plain  that  A.  had 
dy  a  nominal  recompense  for  his  lands,  which  became 
Molutely  vested  in  the  recoveror  by  judgment  of  law.  So 
iat  this  collusive  recovery  operated  as  a  conveyance  in  fee 
mple  from  A.  the  tenant  in  tail,  to  B.  the  purchasor. 
The  recovery  here  described  was  with  a  single  voucher  only ;  Recovery  with 
at  sometimes  it  was  with  double,  treble,  or  farther  voucher,  as  °"  ®  "^^  ' 
le  exigency  of  the  case  required.  And,  indeed,  it  was 
nal  to  have  a  recovery  with  double  voucher  at  the  least :  by 
tat  conveying  an  estate  of  freehold  to  any  indifferent  person 
jaiDst  whom  the  prtecipe  was  brought ;  and  then  he  vouched 
le  tenant  in  tail,  who  vouched  over  the  common  vouchee, 
or  if  a  recovery  was  had  immediately  against  tenant  in  tail,  it 
aned  only  such  estate  in  the  premises  of  which  he  was  then 
ctually  seised:  whereas  if  the  recovery  was  had  against  another 
WBon,  and  the  tenant  in  tail  was  vouched,  it  barred  every  latent 
i^t  and  interest  which  he  had  in  the  lands  recovered.  If 
A.  therefore  was  tenant  of  the  freehold  in  possession,  and  John 
Suker  was  tenant  in  tail  in  remainder,  here  A.  first  vouched 
^uker,  who  vouched  D.  the  common  vouchee,  who  was  the  last 


er. 
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person  vouched,  and  always  made  defiuilt;  whereby  R  die 
demandant,  recovered  the  land  against  the  tenant  A^  and  i* 
recovered  a  recompense  of  equal  value  against  Baiker,  the  fint 
vouchee ;  who  recovered  the  like  against  D.  the  comnKm  voadmb 
against  whom  such  ideal  recovery  in  value  was  always  ultiniilBif 
P^:  ^,?{»*^      awarded.     The  supposed  recompense  in  value  is  the  nmm 

b.  1,  dial,  26.         u    ^i.    •  •     .  -i  i.  i  j .    i_    i.         j  i_  

why  the  issue  m  tail  was  held  to  be  barred  by  a  common  leoofoj; 

but  the  courts  of  justice  considered  common  recoveries  m  t 

formal  mode  of  conveyance,  by  which  tenant  in  tail  was  enahU 

The  eflfect  of     to  aliene  his  lands.     The  force  and  efiect  of  common  reooioia 

series.  n^y  appear  from  what  has  been  said,  to  have  been  an  absohte 


bar,  not  only  of  all  estates  taU,  but  of  all  remainders  and 
sions  expectant  on  the  determination  of  such  estates.  Art 
by  34  &  35  Hen.  8,  c  20,  no  recovery  had  against  tenant  in  td 
of  the  king's  gift,  whereof  the  remainder  or  reversion  was  in  dbs 
kingwas  a  bar  to  such  estate  tail^  or  the  remainder  or  levenioi 
of  the  crown.  And  by  11  Hen.  7,  c.  20,  no  woman,  after  hi 
husband's  death,  could  suffer  a  recovery  of  lands  settled  m 
her  by  her  husband,  or  settled  on  her  husband  and  her  Ij 
any  of  his  ancestors  (/)  And  by  14  Eliz.  c.  8,  no  tenant  fii 
life  of  any  sort  could  suffer  a  recovery  so  as  to  bind  them  in 
remainder  or  reversion,  but  he  might  do  so  in  conjundioo 
with  the  remainder  man  in  taiL  In  all  recoveries  it  is  neces- 
sary that  the  recoveree  or  tenant  to  the  praecipe  should  hifC 
been  actually  seised  of  the  freehold,  else  the  recovery  is  voii 
Pigot,  28.  But  by  14  Geo.  2,  c.  20,  though  the  legal  freehold  was  veitd 
in  lessees,  yet  those  who  were  entitled  to  the  next  fiieduU 
estate  in  remainder  or  reversion  might  make  a  good 
to  the  praecipe  ;  and  though  the  deed  or  fine  which 
such  tenant  was  subsequent  to  the  judgment  of  lecovo}^ 
yet,  if  it  was  in  the  same  term,  the  recovery  is  valid;  tall 
though  the  recovery  itself  was  not  regularly  entered  on  reoc^j 
yet  the  deed  to  make  a  tenant  to  the  pracipe,  and  dedtftj 
the  uses  of  the  recovery  is,  after  a  possession  of  twcnl^' 
years,  sufficient  evidence  on  behalf  of  a  purchasor  for  nb* 
able  consideration  that  such  recovery  was  duly  suffered  (y^ 

(f)  The  8tat.  11  Hen.  7,  c.  20,  relative  to  tenants  in  tail,  ex  prtmiume  mri^  it  tb|mU 
by  3  &  4  Wm.  4,  c.  74,  6.  17^  except  as  to  lands  comprised  in  any  Bettlemoit  wdi 
before  the  act,  as  to  which  the  same  assent  to  any  disposition  of  them  under  As  i^ 
as  was  before  required  to  a  fine  or  recovery  of  them  is  still  necessary. 

(y)  By  3  &  4  Wm.  4,  c.  74,  s.  1 1,  no  recovery  shall  be  invalid  in  conseqnenee  of  Of 
person  in  whom  an  estate  at  law  was  outstanding,  having  omitted  to  make  the  Un/^ 
to  the  writ  of  entry,  provided  the  person,  who  was  the  owner  of  an  estate  for  IHSb^  tf 
lives,  shall  within  the  time  limited  for  making  the  tenant  to  the  writ,  have  conveys^ 
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Deeds  to  lead  and  declare  the  uses  of  fines  and  recoveries ;  Deeds  to  lead 
hese,  if  made  previous  to  the  fine  or  recovery,  are  called  deeds  ^^^^^  ° 
D  bad  the  uses ;  if  subsequent,  deeds  to  declare  them.     A  coveries. 
hm  or  recovery  levied  or  sufiered  without  any  good  con- 
tention, and  without  any  uses  declared,  enured  only  to  the 
■e  of  him  who  sufiered  it.     If  A.,  tenant  in  tail,  with  reversion  Dyer,  18. 
to  himself  in  fee,  would  have  settled  his  estate  on  B.  for 
ife^  remainder  to  C.  in  tail,  remainder  to  D.  in  fee ;  he,  after 
■aking  the  settlement  proposed,  covenanted  to  levy  a  fine  (or 
f  there  were  any  intermediate  remainders  to  suffer  a  recovery) 
to  Ei,  and  directed  that  the  same  should  enure  to  the  uses  in 
mth  settlement  mentioned;  this  is  a  deed  to  lead  the  uses  of 
ifine  or  recovery.     Or  if  a  fine  or  recovery,  was  had,  without 
■J  previous  settlement,  and  a  deed  was  afterwards  made  be- 
■een  the  pardes,  declaring  the  uses  to  which  the  same  should 
bqyplied,  this  by  4  &  5  Anne,  c.  16,  is  equally  good  as  if  it 
bi  been  levied  or  suffered  in  consequence  of  a  deed  preceding 
itsnd  directing  its  operation  to  those  particular  uses. 


CHAPTER  XXn. 
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Abdrances  by  special  custom  are  confined  to  copyhold  lands  Of  aliemrtton 
■d  such  customary  estates  as  are  holden  in  ancient  demesne,  ^^^ 
■  in  manors  of  a  similar  nature,  which  being  originally  no 
than  tenancies  in  pure  or  privileged  villeinage,  were 
alienable  by  deed ;  for  as  that  might  tend  to  defeat  the 
bi  of  his  sigionary,  it  is  therefore  a  forfeiture  of  a  copy- 
irid(a).     Nor  are  they  transferable  by  matter  of  record  even  Litt.  g.  74. 
Idle  king's  courts,  but  only  in  the  court  baron  of  the  lord. 
Ike  method  of  doing  this  is  generally  by  surrender  ;  though  in 


idi  ettate  in  possession^  to  the  tenant  to  such  writ  \  and  an  estate  shall  be  deemed  in 
I,  notwithstanding  there  shall  be  subsisting  prior  thereto,  any  lease  for  lives  or 
absolute,  or  determinable,  upon  which  a  rent  is  reserved,  or  any  terms  of  years 
rbicfa  no  rent  is  reserved.  And  by  s.  7,  if  it  shall  be  apparent  from  the  deed 
■ddng  the  tenant  to  the  writ  for  suffering  a  common  recovery,  that  there  is  in  any  of 
kspioeeediiigs  of  such  recovery  any  error,  then  the  recovery,  without  any  amendment 
'the proceedings  in  which  such  error  shall  have  occurred,  shall  be  held  to  have  passed 
A  tte  had*  intended  to  have  been  passed  thereby  as  it  would  have  done  if  there  bad 
iHa  tto  SQch  error. 
(A  See  ante,  cap.  IS,  p.  197. 
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some  manors,  by  special  custom,  recoveries  may  be  suffiered  of 
copyholds  (A). 

Surrender.  Surrender,  is  the  yielding  up  of  the  estate  by  the  tenant  inls 

the  hands  of  the  lord,  for  such  purposes  as  in  the  snnender 
are  expressed.     The  tenant  comes  to  the  steward  either  in 
court,  or  (if  the  custom  permits)  out  of  court;  and  there  by 
delivering  up  a  rod,  or  odier  symbol,  resigns  into  the  handBflf 
the  lord,  by  the  hands  and  acceptance  of  his  steward  all  Ui 
interest  in  the  estate ;  in  trust  to  be  again  granted  out  hj  die 
lord,  to  such  persons,  and  for  such  uses,  as  are  named  in  die  ' 
surrender,  and  the  custom  of  the  manor  will  warrant    K  dii  ^ 
surrender  be  made  out  of  court,  then,  at  the  next,  or  some  nb*  ' 
sequent  court,  the  jury  or  homage  must  present,  and  find  k 
upon  their  oaths ;  which  presentment  is  an  information  to  dM 
lord  or  his  steward  of  what  has  been  transacted  out  of  oomt 
Upon  such  surrender  in  court,  or  upon  presentment  of  a  80^ 
render  made  out  of  court,  the  lord,  by  his  steward,  gnmts  dM  < 
same  land  again  to  cestui  que  use,  to  hold  by  the  andoC  ] 
rents  and  customary  services ;  and  admits  him  tenant  to  dii  ' 
copyhold,  according  to  the  form  and  effect  of  the  surrender  : 
which  must  be  exactly  pursued.     And  this  is  done  by  de-  < 
livering  up  to  the  new  tenant  the  rod,  in  the  name,  and  m  ] 
the  symbol,  of  corporal  seisin  of  the  lands  and  tenemeolb  ; 
Upon  which  admission  he  pays  a  fine  to  the  lord  accordingly : 

Surrender  the    ^^  custom  of  the  manor,  and  takes  the  oath  of  fealty.    M^ ! 

only  method  of  feoffment  or  grant  has  any  operation  upon  a  copyhold  estalet  j 

copyholds.         If  I  would  exchange  a  copyhold  estate  with  another,  I  caimot 

do  it  by  an  ordinary  deed  of  exchange  at  the  commcm  hoH 
but  we  must  surrender  to  each  other's  use,  and  the  lordinl; 
admit  us  accordingly.     If  I  would  devise  a  copyhold,  I  mot 

(6)  By  3  &  4  Wm.  4,  c.  74,  s.  50,  all  the  previous  clauses  in  the  act,  so  far  as  ditoi- 
cumstances,  and  the  different  tenures  will  admit,  are  made  applicable  to  copjUfc , 
except  that  a  disposition  thereof  under  the  act  by  a  tenant  in  tail,  whose  estate  shtllbs 
an  estate  at  law,  shall  be  made  by  surrender ;  a  disposition  thereof  by  a  tenant  in  tA 
whose  estate  shall  be  merely  equitable,  may  be  made  either  by  surrender,  or  by  a  ddi 
as  provided  in  the  act.    By  s.  51 ,  the  deed  of  consent  by  the  protector  must  be  entnri 
on  the  court  rolls.    By  s.  52,  if  the  protector's  consent  is  not  given  by  deed,  dMt  { 
memorandum  of  his  consent,  signed  by  the  protector  (if  the  surrender  be  made  out  rf 
court),  is  to  be  entered  on  the  court  rolls  of  the  manor;  and  if  the  surrender  lieli 
court,  a  statement  that  such  consent  was  given,  together  witb  the  surrender,  is  to  1» 
entered  on  the  court  rolls.    By  s.  53,  power  is  given  to  equitable  tenants  of  tail  of  copy- 
holds to  dispose  of  tbeir  lands  by  deed  in  the  same  manner  as  they  could  have  dooeV 
the  lands  had  been  of  freehold  tenure,  the  deed  of  disposition  must  be  entered  on  tiw 
court-rolls,  otherwise  it  will  be  void  against  any  subsequent  assurance  entered  on  tht 
court  rolls.    But  by  s.  54,  inrolment  is  not  necessary  as  to  copyholds. 
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reriously  surrender  it  to  the  use  of  my  last  ¥rill  and  testa- 
i«it(c). 

The  several  parts  of  the  assurance  by  surrender,  are,  the 
oixender,  the  presentment,  and  the  admittance. 

Until  the  admittance  of  cestui  que  use,  the  lord  takes  notice  Remarks 
rf  die  surrenderor  as  his  tenant ;  and  he  shall  receive  the  *^**"*^- 
profits  of  the  land  to  his  own  use,  and  shall  discharge  all 
wices  due  to  the  lord :  yet  the  interest  remains  in  him  not 
iholutely,  but  sub  modo :  for  he  cannot  pass  away  the  land  to 
Mij  other,  or  make  it  subject  to  any  other  incumbrance  than 
k  was  subject  to  at  the  time  of  the  surrender.     But  no  legal 
interest  is  vested  in  the  nominee  before  admittance ;   if  he 
enters  he  is  a  trespasser  and  punishable  in  an  action  of  trespass, 
nd  he  cannot  surrender  to  the  use  of  another ;  yet  he  may  be 
Emitted  whenever  he  pleases ;  nor  can  he  be  deprived  of  the 
ciect  and  benefit  of  thfe  surrender ;  the  surrenderor  cannot 
Rtract  his  surrender;    and  if  the  lord  refuse  to  admit  the 
Bominee,  he  is  compellable  to  do  it  either  by  a  bill  in  chancery 
«r  a  mandamus.     The  presentment^  by  the  general  custom  of  2  Roll.  Rep. 
■mors,  is  to  be  made  at  the  next  court  baron  after  the  sur-  J^^n^^n^ 
mder ;  but  by  special  custom  it  may  be  made  at  any  subse- 
IfieDt  court,  or  out  of  court :  but  not  out  of  the  manor.    If  the 
ieward,  the  tenants,  or  others,  into  whose  hands  the  surrender 
'  ■  made,  if  made  out  of  court,  refuse  or  neglect  to  bring  it  in  to  Ca  Cop.  s.  40. 
ht  presented,  and  if  the  lord  will  not  do  the  injured  party 
JQitice,  he  may  obtain  relief  in  chancery. 

Admittance  is  of  three  sorts :  first,   an  admittance  upon  a  Admittance. 
minntary  grant  from  the  lord ;  an  admittance  upon  surrender 
^  die  former  tenant;  and  an  admittance  upon  a  descent  from 
die  ancestor. 

(t)  Bj  7  Wm.  4  and  1  Vict,  all  property  may  be  disposed  of  by  will,  executed  as 
fcreby  directed  (see  post,  p.  239)>  and  the  power  thereby  given  extends  to  all  real 
4tete  of  the  nature  of  customary  freehold  or  tenant  right,  or  customary  or  copyhold, 
ttough  the  testator  may  not  have  surrendered  the  same  to  the  use  of  his  will,  or  being 
^titled  as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been  so 
tdndtted,  or  notwithstanding  that  the  same  in  consequence  of  the  want  of  a  custom  to 
itmt  or  surrender  to  the  use  of  a  will,  or  otherwise,  could  not  at  law  have  been  dis- 
|Med  of  by  will  if  this  act  had  not  been  made,  or  notwithstanding  that  the  same,  in 
nmcqoence  of  there  being  a  custom  that  a  will,  or  a  surrender  to  the  use  of  a  will, 
Aonld  continue  in  force  for  a  limited  time  only,  or  any  other  special  custom,  could  not 
bfe  been  dispoeed  of  by  will  according  to  the  power  contained  in  this  act,  if  this  act 
bd  not  been  made. 

The  ttatate  65  Greo.  3,  c.  192,  only  extended  to  supply  surrenders  in  form,  not  in 
■betmce;  Doe  d.  Nethercote  v.  Bastle,  1  D.  <^  A.  81 ;  5  B.  S^  A.  592. 
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Cow  Cop.  s.  41. 
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der. 

4  Rep.  27. 
Co.  Litt.  59. 
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4  Rep.  27. 
1  Rep.  140. 
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tanoes  upon 
surrender  and 
iqwn  descent. 


4  Rep.  23. 
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In  admittances  upon  a  voluntary  grant  from  the  lord 
copyhold  lands  have  escheated  or  reverted  to  him,  he  ii 
sidered  as  an  instniment;  for  though  it  is  in  his  pow 
keep  the  lands  in  his  own  hands,  or  to  dispose  of  them  i 
pleasure,  by  granting  an  absolute  foe  simple,  a  fieehd 
chattel  interest  therein;  yet  if  he  still  continues  thei 
copyhold,  he  is  bound  to  observe  the  ancient  custom  in  i 
point ;  he  can  neither  add  to  nor  diminish  the  andent 
nor  make  any  variation  in  other  respects. 

In  admittances  upon  surrender  the  lord  is  not  repot 
owner,  but  as  an  instrument ;  and  the  tenant  admitted  is 
ject  to  no  charges  or  incumbrances  of  the  lord ;  for  his  < 
to  the  estate  is  solely  under  him  that  made  the  surrendeCi 
also  in  admittances  upon  descentt  by  the  death  of  the  anoi 
the  lord  is  used  as  a  mere  instrument ;  and  as  no  mami 
Interest  passes  into  him  by  the  surrender  or  the  death  c 
tenant,  so  no  interest  passes  out  of  him  by  the  act  of  m 
tance.  Whether  he  be  tenant  in  fee  or  for  years,  in  pc 
sion  by  right  or  wrong,  no  regard  is  had  to  the  quanti 
quality  of  his  estate,  and  the  admittances  made  by  him 
not  be  impeached  on  account  of  his  tide,  because  the 
ministerial  acts,  which  every  lord  in  possession  is  boon 
perform. 

Admittances,  however,  upon  surrender  difier  from  ac 
tances  upon  descent  in  this;  that  by  surrender  nodiii 
vested  in  cestui  que  use^  before  admittance,  any  more  tiu 
voluntary  admittances ;  but  upon  descent  the  heir  is  tenai 
copy  immediately  upon  the  death  of  his  ancestor;  for  d» 
he  cannot  be  sworn  on  the  homage,  or  maintain  an  actifl 
the  lord's  court  as  tenant,  he  may  enter  the  land  befon 
mittance,  and  take  the  profits,  may  punish  any  trespass  < 
upon  the  ground,  and  may  surrender  on  payment  to  the 
of  his  fine  (rf).  Heirs  of  copyholders  are,  however,  enfi 
in  every  manor  to  come  into  court,  and  be  admitted  accor 
to  the  custom  within  a  short  time  after  notice  given  of 
ancestors'  decease. 


{d)  Previous  to  the  new  Statute  of  Wills,  an  heir  at  law  might  devise  a  cop; 
estate  descended  to  him  without  having  been  admitted,  and  without  previous  pa) 
of  the  lord's  fine,  where  due  on  admission.  Right  d.  Taylor  v.  Banks,  3  B.  4*  MA 
overruling  King  v.  Turner,  2  Sim.  545.  And  see  now  7  Wm.  4  and  1  Vict  s. 
which  a  will  of  copyholds  is  rendered  valid,  notwithstanding  the  testator  being  ei 
as  heir,  devisee,  or  otherwise,  to  be  admittted  thereto,  shall  not  have  been  adi 
thereto;  ante,  note  (c)  237. 
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CHAPTER  XXm. 

OF  ALIENATION  BT  DEVISE. 

hs  last  method  of  conveying  real  property  is  by  devise  or  Wright  of 
Bspoddon  contained  in  a  man's  last  will  and  testament  (a).        Tenures,  172. 

(«)  By  7  Wm.  4  and  I  Vict.  c.  26,  ''An  Act  for  the  Amendment  of  the  Laws  with 
mpect  to  Wills/'  it  is  enacted,  that  the  word  *'  will "  shall  extend  to  a  testament 
■d  to  a  codicil,  and  to  an  appointment  by  will,  or  by  writing  in  the  nature  of  a 
vQI,  in  the  exercise  of  a  power,  and  that  the  words  "  real  and  personal  estate  '*  shall 
Bind  to  every  species  of  property.  AU  the  former  statutes  concerning  the  devise  and 
kqiiest  of  real  and  personal  property  are,  so  far  as  they  relate  thereto,  repealed,  except 
U  Cbo.  4  and  1  Wm.  4,  c.  10,  with  respect  to  wills  of  petty  officers  and  seamen  in  the  navy. 
Bfwy  person  may  devise  or  dispose  by  his  will,  of  aU  real  and  personal  estate,  including 
CMtamary  freeholds  and  copyholds,  which  he  shall  be  entitled  to  at  law  or  in  equity  at  his 
tedi,  although  he  may  not  have  surrendered  such  copyhold  to  the  use  of  his  will,  or  not- 
indHtanding,  that  being  entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted  thereto, 
lnhaU  not  have  been  admitted  thereto,  or  although  the  same,  for  want  of  a  custom  to 
Mio  or  surrender  to  the  use  of  a  will,  or  otherwise,  could  not  by  law,  have  been  dis- 
pnd  of  by  wiU,  if  this  act  had  not  been  made :  and  also  to  estates  pur  autre  vie, 
lUier  there  shall,  or  not,  be  a  special  occupant,  and  of  whatever  tenure  the  same  shall 
H  ind  whether  corporeal  or  incorporeal ;  and  to  all  contingent,  executory,  or  other 
itture  interests ;  and  to  aU  rights  of  entry  for  conditions  broken,  and  other  rights  of 
flitrys  and  to  such  of  the  same  estates,  interests,  and  rights  respectively,  and  other 
Mil  and  personal  estate,  as  the  testator  may  become  entitled  to  at  the  time  of  his  death, 
Mri^tanding  he  may  become  entitled  to  the  same,  subsequently  to  the  execution  of 
ki  wUL  Devisees  of  customary  and  copyhold  estates,  claiming  to  be  admitted  thereto, 
■e  only  to  be  admitted,  on  payment  of  the  stamp  duty,  fees  and  fines,  lawfully  payable 
Hi  flieir  admittance  before  the  act.  Wills  of  customary  freeholds  and  copyholds,  or  so 
indi  thereof  as  shall  contain  the  disposition  of  such  customary  freeholds  or  copyholds, 
fent  be  entered  on  the  court  rolls  of  the  manor;  and  where  such  estates  could  not, 
More  the  act,  have  been  disposed  of  by  will,  the  same  fine,  heriot,  dues,  &c.,  shall  be 
fM  by  the  devisee,  as  would  have  been  due  from  the  customary  heir,  in  case  of  the 
Iweent  of  the  same  customary  estate.  If  no  disposition  by  will  shall  be  made  of  any 
irtite  fwr  autre  vie,  of  a  freehold  nature,  the  same  shall  be  chargeable  in  the  hands  of 
ftt  hdTt  if  it  shaU  come  to  him  by  special  occupancy,  as  assets  by  descent,  as  in  the 
of  freehold  land  in  fee  simple.  And  if  there  shaU  be  no  special  occupant  of  any 
pmr  autre  vie,  of  any  tenure  whatever,  and  whether  corporeal  or  incorporeal,  it 
ikill  go  to  the  executor  or  administrator  of  the  party,  that  had  the  estate  thereof  by 
virtiie  of  the  grant ;  and  if  the  same  shall  come  to  the  executor  or  administrator,  either 
bf  reason  of  a  special  occupancy,  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands, 
ad  shaU  go  and  be  applied  in  the  same  manner  as  the  personal  estate  of  the  testator  or 
iiMate.  No  will  made  by  any  person  under  twenty-one  years  of  age  shall  be  valid, 
1. 7.  No  will  made  by  any  married  woman  shall  be  valid,  except  such  as  might  have 
htm  made  by  a  married  woman  before  the  passing  of  this  act,  s.  8.  No  will  shall  be 
nSd  unless  it  shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned,  (that 
ii  to  say,)  it  must  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
Knoo  in  his  presence,  and  by  his  direction ;  and  such  signature  must  be  made  or 
idmoidedged  by  the  testator,  in  the  presence  of  two  or  more  witnesses,  present  at  the 
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Before  the  conquest,  lands  were  devisable  by  will;  but  upon 
the  introduction  of  the  military  tenures,  the  restraint  of  de- 
same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  preieBoe 
of  the  testator,  but  no  form  of  attestation  shall  be  necessary,  s.  9.    No  appointment  nude 
by  will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be  executed  in  maimer 
hereinbefore  required ;  and  every  will  executed  in  manner  hereinbefore  required,  shall,  eo 
far  as  respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  have  been  expressly  required  that  a  will 
made  in  exercise  of  such  power  should  be  executed  with  some  additional,  or  other  Shb 
of  execution,  or  solemnity,  s.  10.    Every  will  executed  in  manner  hereinbefore  reqnind 
shall  be  valid,  without  any  other  publication  thereof,  s.  13.    If  any  person  who  ihiQ 
attest  the  execution  of  a  will  shall,  at  the  time  of  the  execution  thereof,  or  at  any  time 
afterwards,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execution  thereof  lodi 
will  shall  not  on  that  account  be  invalid,  s.  14.    If  any  person  shall  attest  the  execntiot 
of  any  will,  to  whom,  or  to  whose  wife  or  husband,  any  beneficial  devise,  legacy,  eitil^ 
interest,  gift,  or  appointment,  of  or  affecting  any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any  debt  or  debts),  shall  be  therebf 
given  or  made,  such  dense,  legacy,  estate,  interest,  gift,  or  appointment,  shall,  so  &r 
only  as  concerns  such  persons  attesting  the  execution  of  such  will,  or  the  wife  or  bm- 
band  of  such  person,  or  any  person  claiming  under  such  person,  or  wife  or  husband,  bi 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove  the  exeeotiot 
of  such  will,  or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding  suchdefiie, 
legacy,  estate,  interest,  gift,  or  appointment  mentioned  in  such  will,  s.  15.    In  case  hj 
any  will,  any  real  or  personal  estate  shall  be  charged  with  any  debt  or  debts,  and  anf 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall  atteatlk 
execution  of  such  wiU,  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invafif^ 
thereof,  s.  16.    No  person  shall,  on  account  of  his  being  an  executor  of  a  will,  be  a- 
competent  to  be  admitted  a  witness  to  prove  the  execution  of  such  will,  or  a  witneac  te 
prove  the  validity  or  invalidity  thereof,  s.  17.     Every  will  made  by  a  manor woma 
shall  be  revoked  by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a  pover  of 
appointment,  when  the  real  or  personal  estate  thereby  appointed  would  not,  in  defindt 
of  such  appointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or  administratMf  1 
or  the  person  entitled  as  his  or  her  next  of  kin,  under  the  statute  of  distributioiiii)  J 
8.  18.    No  will  shall  be  revoked  by  any  presumption  of  an  intention  on  the  ground  flf   ■ 
an  alteration  in  circumstances,  s.  19.    No  will  or  codicil,  or  any  part  thereof,  shall  be  i 
revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  codicil,  executed  in  maimer 
hereinbefore  required,  or  by  some  writing,  declaring  an  intention  to  revoke  the  eam^ 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  required  to  be  execoted,  er 
by  the  burning,  tearing,  or  otherwise  destroying  the  same,  by  the  testator,  or  by  aooe 
person  in  his  presence,  and  by  his  direction  with  the  intention  of  revoking  the  san^ 
8.  20,    No  obliteration,  interlineation,  or  other  alteration,  made  in  any  will  after  4a 
execution  thereof,  shall  be  valid,  or  have  any  effect,  except  so  far  as  the  words  or  eftct 
of  the  will  before  such  alteration  shall  not  be  apparent,  unless  such  alteration  shall  be 
executed  in  like  manner  as  hereinbefore  is  required  for  the  execution  of  the  will;  \n^ 
the  will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed,  if  the 
signature  of  the  testator,  and  the  subscription  of  the  witnesses^  be  made  in  the  maigu* 
or  on  some  other  part  of  the  will  opposite,  or  near  to  such  alteration,  or  at  the  foot  er 
end  of,  or  opposite  to  a  memorandum,  referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will,  s.  21.    No  will  or  codicil,  or  any  part  thereof,  whick 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re-exeeotioa 
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vsng  lands  naturally  took  place  as  a  branch  of  the  feodal 
doctrine  of  non<-alienation  without  the  consent  of  the  lord. 

Aneofj  or  by  a  codicil  executed  in  manner  hereinbefore  required,  and  showing  an 
intention  to  revive  the  same ;  and  when  any  will  or  codicil,  which  shall  be  partly 
wvoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend 

0  80  mnch  thereof  as  shall  have  been  revoked  before  the  revocation  of  the  whole 
hendt^  unless  an  intention  to  the  contrary  shall  be  shown,  s.  22.  No  convejrance  or 
dier  act  made  or  done  subsequently  to  the  execution  of  a  will,  of  or  relating  to  any 
cd  or  personal  estate  therein  comprised,  except  an  act  by  which  such  will  shall  be 
vioked  as  aforesaid,  shall  prevent  the  operation  of  the  will,  with  respect  to  such  estate 
r  interest  in  such  real  or  personal  estate,  as  the  testator  shall  have  power  to  dispose  of 
ly  win  at  the  time  of  his  death,  s.  23.  Every  will  shall  be  construed  with  reference  to 
lie  real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect,  as  if  it  had 
leen  executed  immediately  before  the  death  of  the  testator,  unless  a  contrary  intention 
UQ  appear  by  the  will,  s.  24.  Unless  a  contrary  intention  shall  appear  by  the  will, 
ndi  ml  estate  or  interest  therein  as  shall  be  comprised,  or  intended  to  be  comprised, 

1  my  devise  in  such  will  contained,  which  shall  fail  or  be  void  by  reason  of  the  death 
i^  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary 
»lnr,  or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  residuary  devise, 
if  my)  contained  in  such  wiU,  s.  25.  A  devise  of  the  land  of  the  testator,  or  of  the 
ad  of  the  testator  in  any  place,  or  in  the  occupation  of  any  person  mentioned  in  his 
ill  or  otherwise  described  in  a  general  manner,  and  any  other  general  devise,  which 
mid  describe  a  customary,  copyhold,  or  leasehold  estate,  if  the  testator  had  no  freehold 
Site,  which  could  be  described  by  it,  shall  be  construed  to  include  the  customary, 
ipjfaold,  and  leasehold  estates  of  the  testator,  or  his  customary,  copyhold,  and  lease- 
dd  estates,  or  any  of  them,  to  which  such  description  shall  extend,  as  the  case  may  be, 
I  wen  as  freehold  estates,  unless  a  contrary  intention  shall  appear  by  the  will,  s.  26. 
gneral  devise  of  the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator 
any  place,  or  in  the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise 

win>ed  in  a  general  manner,  shall  be  construed  to  include  any  real  estate,  or  any  real 
tita  to  which  such  description  shall  extend,  (as  the  case  may  be),  which  he  may  have 
iver  to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an  execution 
sodi  power,  unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like  manner 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  personal  property  de- 
libed  in  a  general  manner,  shall  be  construed  to  include  any  personal  estate,  or  any 
laooal  estate  to  which  such  description  shall  extend,  (as  the  case  may  be),  which  he 
■y  have  power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
wation  of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will,  s.  27. 
hut  any  real  estate  shall  be  devised  to  any  person  without  any  words  of  limitation, 
idi  dense  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
VBit,  which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
■liary  intention  shall  appear  by  the  will,  s.  28.  In  any  devise  or  bequest  of  real  or 
ononal  estate,  the  words  "  die  without  issue,"  or  "  die  without  leaving  issue,"  or 
hen  DO  issue,"  or  any  other  words  which  may  import  either  a  want  or  failure  of  issue 
•  any  person  in  his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his 
ne^  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
no  of  the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  con- 
iiy  intention  shall  appear  by  the  will,  by  reason  of  such  person  having  a  prior  estate 
I  or  of  a  preceding  gift,  being  without  any  implication  arising  from  such  words,  a 
ikitioii  of  an  estate  tail  to  such  person  or  issue  or  otherwise ;  provided,  that  this  act 
lU  not  extend  to  cases  where  such  words  as  aforesaid  import,  if  no  issue  described  in 

R 
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Thefeodal        So  that  by  the  common  law  since  the  conquest,  no  eitil% 

thereon:  greater  than  for  term  of  years,  could  be  disposed  of  by  teilii 

ment;  except  in  Kent,  in  some  ancient  buighs,  and  a  fat 

Litt.  8. 167,      particular  manors  where  Saxon  immunities  subsisted. 

1  Inst  111.       though  the  feodal  restraints  on  alienation  by  deedvi 

Plowd.  414.      very  early,  those  on  wills  continued  for  some  centoiies 

yet  upon  the  invention  of  uses,  as  a  thing  distinct  from 

land,  uses  began  to  be  frequently  devised,  and  the 

27Hen.8,c.l0.   of  the  use  could  in  chanceiy  compel  its  executi<Hi. 

Dyer,  43.        however,  the  Statute  of  Uses  annexed  the  possession  to 

ofwmf"**      "^'   *^^y  became   no    longer  devisable;    until  the 

of  Wills,  32  Hen.  8,  c   1,  explained  by  34  Hen.  8,  c 
enacted,  that  all  persons  being  seised  in  fee  simple  (< 
feme  coverts,  infrmts,  idiots,  and  persons  of  non  sane 
•  might  by  will  and  testament  in  writing  devise  to  any 

persoTiy  except  to  bodies  corporate,  two-thirds  of  their 


a  preceding  gift  shall  be  bom,  or  if  there  shall  be  no  istae,  who  shall  live  to  attain 
age,  or  otherwise  answer  the  description  required  for  obtaining  a  vested  estate 
preceding  gift  to  such  issue,  s.  29.  Where  any  real  estate  (other  than  or  not 
presentation  to  a  church)  shall  be  devised  to  any  trustee  or  executor,  such  deriae 
be  construed  to  pass  the  fee  simple  or  other  the  whole  estate  or  interest  which  the 
tator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  of 
absolute  or  determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
pressly  or  by  implication,  s.  30.  Where  any  real  estate  shall  be  devised  to  a 
without  any  express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and  the  _ 
ficial  interest  in  such  real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  Mj 
given  to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  to  any  penonte! 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such  person,  ihIr 
devise  shall  be  construed  to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  kgt 
estate,  which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  fll 
estate  determinable,  when  the  purposes  of  the  trust  shall  be  satisfied,  s.  31.  Wboi 
any  person  to  whom  any  real  estate  shall  be  devised  for  an  estate  tail,  or  an  estate  il 
guasi  entail,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  who  would  be  inlit* 
ritable  under  such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the  doAi 
of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  efifect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  unless  a  contniy 
intention  shall  appear  by  the  will,  s.  32.  Where  any  person,  being  a  child  or  oM 
issue  of  the  testator,  to  whom  any  real  or  personal  estate  shall  be  de^sed  or  beqoettiMl' 
for  any  estate  or  interest  not  determinable  at  or  before  the  death  of  such  person,  iW 
die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of  such  persoo  sUi 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lipM^ 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened  immediately  after  dN 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the  will,  s.  33.  th* 
act  does  not  extend  to  any  will  made  before  the  first  day  of  January,  one  thooaaoi 
eight  hundred  and  thirty-eight,  and  every  will  re-executed  or  re-published,  or  revim 
by  any  codicil,  shall  for  the  purposes  of  this  act  be  deemed  to  have  been  made  at  th0 
time  at  which  the  same  shall  be  so  re-executed,  re-published,  or  revived ;  and  the  art 
does  not  extend  to  any  estate  ptir  autre  vie  of  any  person  who  shall  die  before  tiie  fini 
day  of  January,  one  thousand  eight  hundred  and  thirty-eight,  s.  34. 
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chivaliy,  and  the  whole  of  those  held  in  socage ;  which 
rough  the  alteration  of  tenures  by  the  statute  of  Charles  12  Car. 2,  c.24. 
>nd,  amounts  to  the  whole  of  their  landed  property, 
heir  copyhold  tenements  (6).     Corporations  were  ex-  Of  devises  to 
m  these  statutes,  to  prevent  the  extension  of  gifts  in  ^?^^*^  ^ 
in;  but  now  by  construction  of  the  statute  43  Eliz.  uses. 
is  held,  that  a  devise  to  a  corporation  for  a  charitable 
alid,  as  operating  in  the  nature  of  an  appointment 
lian  of  a  bequest, 

Statute  of  Frauds,  29  Car.  2,c  3,  directs  that  all  devises  The  Statute  of 
and  tenements  shall  not  only  be  in  writing,  but  signed  *^'*"°*' 
testator  or  some  other  person  in  his  presence  and  by 
ress  direction,  and  be  subscribed  in  his  presence  by 
*  four  credible  witnesses.     And  a  similar  solenmity  is 
s  for  revoking  a  devise  by  writing,  though  it  may  also 
Led  by  cancelling  or  obliterating  it  by  the  devisor,  or 
cesence  and  with  his  consent,  as  likewise  impliedly  by 
great  and  entire  alteration  in  the  circumstances  and 
I  of  the  devisor  as  arises  from  marriage  and  the  birth 
ild  (c).     In  the  construction  of  this  statute  it  has  been  Chruupher  v. 
d  that  the  testator's  name  written  with  his  own  hand  g^I^^'^uly 
eginning  of  his  will,  as  "I,  John  Mills,  do  make  this  1771. 
will  and  testament,"  is  a  sufficient  signing,  without  any 
the  bottom  {i).     The  witnesses  must  see  the  testator  3  Lev.  l. 
acknowledge  the  signing.     They  may  do  it  at  different  Freem.  486» 
mt  they  must  subscribe  their  names  as  witnesses  in  his  2C1l  Cas.  109. 
J.     With  regard  to  the  competency  of  witnesses,  the  ^1^  Ch.  185. 
Geo.  2,  c.  6,  declared  void  all  legacies  given  to  wit- 
but  directed  the  testimony  of  all  creditors  to  be  ad- 
leaving  their  credit  (like  that  of  other  witnesses),  to 
dered  on  a  view  of  all  the  circumstances  by  the  court 
J  before  whom  the  will  is  contested  (e). 

ich  by  7  Wm.  4,  and  1  Vict,  c^  26,  s.  3,  (see  p.  239)  are  now  devisable  by 
5  same  manner  as  other  property. 

7  Wm.  4,  and  1  Vict.  c.  26,  s.  2,  the  stat.  29  Car.  2,  c.  3,  so  far  as  it  relates  to 
ipealed,  and  now  every  will,  and  every  alteration  and  revocation  of  a  will,  made 
t  Dec«  1833,  requires  two  witnesses  only ;  no  will  is  revoked  by  any  prestmip* 
I  intention  by  an  alteration  in  circumstances,  but  marriage  is  a  revocation  of  a 
ss  it  be  made  under  a  power  of  appointment,  as  in  s.  18. 
t  by  the  new  statute,  all  wills  made  since  3l8t  December  1833,  must  be  signed 
f  or  end  thereof,  by  the  testator,  or  by  some  other  person  in  his  presence  and 
rection. 

I  Stat  25  Geo.  2,  c.  6,  (except  as  to  the  colonies)  is  repealed  by  7  Wm.  4,  and 
26,  and  now,  though  gifts  to  an  attesting  witness  are  void,  no  will  is  to  be 
idby  reason  of  the  incompetency  of  a  witness* 

r2 
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The  nature  and 
operation  of  a 
devise  of  lands. 


I  P.  Wms. 
675. 

II  Mod.  148. 
Moore,  255. 
11  Mod.  127. 
1  Ch.  Cas.  39. 
Ibid.  144. 

Salk.  238. 


t 

A  will  of  lands  under  these  statutes,  is  conside 
coiurts  of  law  not  so  much  in  the  nature  of  a  testam* 
conveyance  declaring  the  uses  to  which  such  lar 
subject ;  with  this  difference,  that  in  other  conve 
actual  subscription  of  die  witnesses  is  not  requir 
though  it  is  usual,  in  order  to  assist  their  memory  w 
and  to  supply  tJieir  evidence  when  dead;  but  in 
lands,  such  subscription  is  now  absolutely  necessary 
in  order  to  identify  a  conveyance,  which  in  its 
never  be  set  up  till  after  the  death  of  the  devisor, 
this  notion,  that  a  devise  affecting  lands  is  merely  £ 
conveyance  is  founded,  the  distinction  between  su- 
and  testaments  of  personal  chattels,  that  the  latter  ^ 
upon  whatever  the  testator  dies  possessed  of,  the  f 
upon  such  real  estates  as  were  his  at  the  time  of  exe 
publishing  his  will(/).  Wherefore  no  after  purcl 
will  pass  under  such  devise,  unless  subsequent  to  th 
or  contract  the  devisor  republishes  his  will  (/). 

The  following  general  rules  and  maxims  have 
down  by  courts  of  justice  for  the  construction  and 
of  all  common  assurances. 

The  construction  must  be  favourable,  and  as  near 
and  apparent  intents  of  the  parties,  as  the  rules  < 
admit  And  it  must  be  reasonable  and  agreeable  t 
understanding. 

Wliere  there  is  no  ambiguity  in  the  words  they 
construed  according  to  their  obvious  meaning ;  but 
intention  is  clear,  too  minute  a  stress  should  not 
the  strict  and  precise  signification  of  words ;  nam  qt 
liieroy  hceret  in  cortice.  Therefore,  by  a  grant  of  a 
a  reversion  may  pass,  and  e  converso.  And  anotl 
of  law  is  that  bad  grammar  does  not  vitiate  a  deed. 

The  construction  must  be  made  upon  the  entire 
not  merely  upon  disjointed  parts  of  it  "  Nam  i 
dentibm  et  consequentibus  Jit  optima  interpretatic 
part  of  it  must,  if  possible,  be  made  to  take  effect ; 
should  be  understood  with  an  effect  that  may  ten( 
strengthen  than  destroy  the  subject  matter. 

A  deed  must  be  taken  most  strongly  against  th 
and  in  favour  of  the  other  party,  verba  fortius  a 

(f)  By7  Wm.  4  and  1  Vict  c.  26,  s.  24,  every  will  made  since  31  st  Dec 
speak  from  the  death  of  the  testator,  and  to  pass  all  his  property,  real  as  ' 
sonal,  at  that  time,  although  acquired  after  the  execution  of  the  will,  unles 
intention  shall  appear  thereby. 


General  rules 
for  the  con- 
struction of 
deeds  and  wills. 

The  construc- 
tion must  be 
according  to 
the  intention. 

1  BuUtr.  175. 
Hob.  304. 

2  Sound.  157. 

Where  the 
intention  is 
clear  the  words 
are  not  strictly 
construed. 
Hob.  27. 

10  Rep.  133. 
Co.  Litt.  223. 
2  Show.  334. 

The  construc- 
tion must  be 
upon  the  entire 
deed. 

1  Bulstr.  101. 


Plowd.  156. 

Which  must  be 
taken  most 
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^raproferentem.     As  if  tenant  in  fee  simple  grants  to  one  «troiigly 

io  estate  for  life  generally,  it  must  be  construed  an  estate  for  maker, 

he  life  of  the  grantee.  But  a  distinction  must  be  made  between  Co.  Litt  42. 

a  indenture  and  a  deed  poll :  the  words  of  an  indenture  ex-  Ibid, 
cuted  by  both  parties  arc  to  be  considered  as  the  words  of  ^distinction  be- 

oth;  but  in  a  deed  poll  executed  only  by  the  grantor,  the  tures  and  deeds 

rords  are  his  only,  and  are  to  be  taken  most  strongly  against  him.  ^^ 

If  the  words  will  bear  two  senses,  one  acreeable  to,  and  S?*  ,^*"'  ^?*' 

1  .        -  ^^  That  sense  is 

notner  against  law,  the  former  is  to  be  preferred.  As  if  tenant  preferred 

tt  tafl  lets  a  lease  for  life  generally,  it  shall  be  for  his  own  life  ^^^''toliir*' 

nly,  for  that  stands  with  law ;  and  not  for  that  of  the  lessee,  q^  ^^^  ^ 

Aich  is  beyond  his  power  to  grant    If  in  a  deed  there  be  two  jf  th^e  be  two 

uwses  so  repugnant  to  each  other  that  they  cannot  stand  repugnant 

agether,  the  first  shall  be  received  and  the  other  rejected ;  hS^ej^^ed ; 

iiieiein  it  differs  from  a  will ;  for  there,  of  two  such  repugnant  but  in  wUU  the 

lauses  the  latter  shall  stand.     The  first  deed  and  the  last  will  •^^'^       „, 

^1  Mil.,  Hardr.  c.  94. 

re  always  most  available  m  law.  I^jj  j^g 

A  devise  is  to  be  favourably  expounded  so  as  to  pursue,  Oo.  Elix.  420. 
poBBible,  the  will  of  the  devisor,  who  for  advice  or  learning   ^  ^®™-  ^^• 
oay  have   omitted    the  legal    or  proper  phrases.      There-  ^^^^\f 
»e  the  law  often  dispenses  with  formal  words  in  devises,  a  devise, 
rhich  in   all  other  instruments  are  absolutely  requisite  (ff), 
inus,  a  fee  may  be  devised  without  words  of  inheritance :   See  book  2, 
nd  an  estate  tail  may  be    created  without  words    of  pro-  ^P-  "'^  P*  ^^^• 
reation*     An  estate  may  also  pass  by  a  will  by  mere  im- 
lication  without  any  express  words  to  direct  its  course.     As 
^kere  a  man  devises  lands  to  his  heir-at-law  after  the  death  of 
lis  wife :  here,  though  no  estate  is  given  to  the  wife  in  express 
oms,  yet  she  shall  have  an  estate  for  life  by  implication ;  for  13  Hen.  7, 17. 
be  intent  of  the  testator  is  clearly  to  postpone  the  heir  till  ^  ^®°^'  ^^^• 
fter  her  death;  and  if  she  does  not  take  it  nobody  else  can. 
»  where  a  devise  is  of  black  acre  to  A.,  and  of  white  acre  to 
I  in  tail,  and  if  they  both  die  without  issue,   then  to  C.  in 
»;  here  A.  and  B.  have  cross^emainders  by  implication,  and 
•n  the  failure  of  cither's  issue,  the  other,  or  his  issue,  shall 
ake  the  whole ;  and  C.'s  remainder  over  shall  be  postponed 
iD  the  issue  of  both  shall  fail ;  to  avoid  conftision  no  such  Freem.  484. 
:«»B-remainders  are  allowed  between  more  than  two  devisees,  ^  Ventt\^224.' 
«ri  m  general  where  any  implications  are  allowed,  they  must  2  Show.  139. 

(9)  And  since  the  act  7  Wm.  4,  and  1  Vict.  c.  26,  "  a  general  disposition  by  will 
ttccQSM  oi  iud  general  powers ;  but  such  disposition  by  deed  does  not  so  operate  unless 
ttvoold  otherwise  Hail  of  effect". — Hayes*  Conveyancing,  345. 
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Vaugh.  262. 

Fitv.  236. 
11  Mod.  153. 
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be  such  as  are  necessary  (or  at  least  highly  probable),  an 
merely  possible  implications ;  and  the  rule  in  equi^  i 
same,  the  will  being  considered  in  both  courts  in  the  lif^ 
limitation  of  uses. 


Of  things  per- 
tooiL 

Chattels  real 
and  personal. 

Chattels  real. 
1  Inst  118. 


Chattels  per- 
sonal. 


CHAPTER  XXIV. 

OF  THINGS  FEBSONAU 

Things  personal  include  all  sorts  of  moveables,  the  wh 
which  are  comprehended  under  the  general  name  of  ckai 

Chattels  are  distributed  by  the  law  into  two  kinds,  d 
real  and  chattels  personal. 

Chattels  real  are  such  as  concern  or  savour  of  the  realt 
terms  for  years  of  land;  the  next  presentation  to  a  ch 
estates  by  statute  merchant;  statute  staple;  elegit,  ortb 
These  are  called  real  chattels,  as  being  interests  issuing  € 
or  annexed  to,  real  estates:  of  which  they  have  one  qi 
viz.  immobiUty,  which  denominates  them  real;  but  wan 
other,  viz.  a  sufficient  legal  indeterminate  duration :  an< 
want  constitutes  them  chattels. 

Chattels  pHsonal  are  properly,  and  strictly  speaking,  1 
moveable;  which  may  be  annexed  to,  or  attendant  oi 
person  of  the  owner,  and  carried  about  with  him  from  on< 
of  the  world  to  another.  Such  are  animals,  househ<dd 
money,  jewels,  com,  garments,  and  eveiy  thing  else  tb 
properly  be  put  in  motion  and  transferred  from  place  to 


Of  property  in 
personal  chat- 
tels. 


In  possession 
•bsolute. 


CHAPTER  XXV, 

OF  PROPERTY  IN  THINGS  PERSONAL. 

Property  in  chattels  personal  may  be  either  in  posse 
which  is  not  only  the  right  to  enjoy,  but  the  actual  enjoi 
of  the  thing ;  or  in  action ;  which  is  a  bare  right,  withoc 
occupation  or  enjoyment 

Property  in  possession,  is  divided  into  an  absolute  i 
qualified  property. 

Property  in  chattels  personal  in  possession  absolute, 
sole  and  exclusive  right,  and  also  the  occupation  of  any  i 
able  chattels.     With  regard  to  animals,  the  law  distingi 
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into  such  as  are  of  a  tamey  and  such  as  are  of  a  wild  de* 
ion.  In  such  as  are  domestic,  a  man  may  have  an 
ite  proper^.  But  in  animals  fera  natura,  a  man  can 
QO  absolute  property.  Of  domestic  animals,  the  brood 
ip  to  the  owner  of  the  mother ;  the  English  law  agreeing 
he  civil,  that  "  "  partus  sequitur  ventrem.** 

alified  or  special  property  in  chattels  personal  is  such  as  Qualified  pro- 
permanent,  but  may  sometimes  subsist  and  sometimes  ^i,^is%'c. 
\.  man  may  have  a  qualified,  but  not  an  absolute  property  by  industry. 
creatures  that  sieferce  natures;  and  this  he  may  acquire, 
by  industry,  by  impotency  in  the  animal,  or  by  privilege. 
ilified  property  may  subsist  in  animals /grig  natura,  by  a 
industry  in  reclaiming  them  and  making  them  tame ;  or 
ifining  them  within  lus  own  immediate  power.     These, 
rer,  are  no  longer  the  property  of  a  man  than  while  they 
lue  in  his  keeping.     If  they  regain  their  liberty,  his  pro- 
ceases,  unless  they  have  animum  revertendi,  which  is  Bracton,  1, 2, 

0  be  known  by  their  usual  custom  of  retiuning,  as  in  the  7  Rep.  17. 
3f  pigeons,  and  bees  when  hived  and  reclaimed.     It  is 

ly  felony  to  steal  such  of  these  animals  as  are  fit  for  food 
8  to  steal  tame  animals ;  but  not  so  if  they  are  only  kept 
easure,  curiosity,  or  whim,  as  dogs,  bears,  cats,  parrots,  h^^*^. 
inging  birds;  because   their  value  is  not  intrinsic,  but  ^  ^'  ^^' 
iding  only  on  the  caprice  of  the  owner ;  though  stealing  3  Inst.  109. 
is  such  an  invasion  of  property  as  may  amount  to  a  civil  Bro.  Abr.  tit. 
r  and  be  redressed  by  a  civil  action.  4Q7    ^^* 

jnalified  property  may  also  subsist  with  relation  to  animals  By  impotencr 
taturigy  on  account  of  their  inability.  As  when  birds  build  *"  ^®  ammal. 
'  trees,  or  coneys,  or  other  creatures  make  their  nests  or 
ws  in  my  land,  and  have  young  ones  there ;  I  have  a 
led  property  in  the  young  ones  till  they  fly  or  run  away ;  caru  de 
ien,  it  is  in  some  cases  trespass,  and  in  odiers  felony,  for  fo*"©**-  9  Hen. 
nger  to  take  them  away.     A  man  may  have  a  qualified  g  privUeire 
rty  in  animals /gr^  natures  by  privilege ;  that  is,  he  may  7  Rep.  17. 
the  privilege   of  hunting,   taking,  and  killing  them  in  ^f^*  ^"^' 
rion  of  other  persons.     Here  he  has  a  transient  property  q^^^^ 
!8e  animals,  usually  called  ^ame,  so  long  as  they  continue  Oo.  Car.  554. 

1  his  liberty,  and  may  restrain  any  stranger  firom  taking  ?^Sli®«-g 
therein;  but  when  they  depart  into  another  liberty  this  12  Mod.  144. 

Tty  ceases.     Kre,  light,  air,  and  water,  may  also  be  the  Light,  air,  and 
ts  of  qualified  property ;  but  the  property  in  these,  lasts  so  ^^^^ 
mily  as  they  are  in  actual  use  and  occupation.     K  a  man 
lbs  another  and  deprives  him  of  the  lawful  enjoyment  of 
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Skin.  389. 


9  Rep.  68.        these ;  if  one  obstructs  another's  ancient  windows  (a),  com^ 

Lut.  92.  ^^  ^  ^^  ^^  house  or  gardens,  fouk  his  water,  or  unpens  and 

lets  it  out ;  or  if  he  diverts  an  ancient  water-course,  that  used  to 

1^  Leon.  273.  run  to  the  other's  mill  or  meadow  (6),  the  law  will  treat  tfaisii 
an  injury,  and  protect  the  party  injured  in  his  possessicm ;  but 
the  property  in  them  ceases  the  instant  they  are  out  of  po»- 

Bailments.  session.  These  qualifications  in  property  depend  upootiie 
pccuUar  circumstances  of  the  subject  matter,  which  is  not 
capable  of  being  under  the  absolute  dominion  of  any  pith 
prictor.  But  property  may  also  be  of  a  qualified  or  spedal 
nature,  on  account  of  the  peculiar  circumstances  of  the  owner 
when  the  thing  itself  is  capiable  of  absolute  ownership.  Hua^ 
in  case  of  bailment  or  delivery  of  goods  to  another  person  fat 
particular  use ;  as  to  a  carrier  to  convey  to  London,  to  id 
innkeeper  to  secure  in  his  inn  or  the  like.  Here  there  is  no 
absolute  pro{)erty  cither  in  the  bailor  or  the  bailee,  the  penoo 
delivering,  or  him  to  whom  it  is  deUvered ;  for  the  bailor  has 
only  the  right,  and  not  the  immediate  possession :  the  bttke 
has  the  possession  and  only  a  temporary  right.  But  it  is  t 
qualified  property  in  them  both  ;  and  each  of  them  is  entitled 

1  RolLAbr.  to  an  action,  in  case  the  goods  be  damaged  or  taken  awaj; 
the  bailee  on  account  of  his  immediate  possession ;  the  bailor 
because  the  possession  of  the  bailee  is  mediately  his  posBeflakn 

Pledges.  also.     So,  m  case  of  goods  pledged  or  pawned  upon  conditkn 

either  to  repay  money  or  otherwise ;  both  the  pledgor  and 
pledgee  have  a  qualified,  but  neither  of  them  an  Absolute  pn>- 
perty  in  them.  The  pledgor's  property  is  conditional,  and 
depends  upon  the  performance  of  the  condition  of  repayment; 
and  so  too  is  that  of  the  pledgee,  which  depends  upon  its  noo- 

(a)  By  2  &  3  Wm.  4,  c.  7l>  s.  3,  a  claim  to  the  use  of  light  enjoyed  for  twenty  yeoi 
is  indefeasible,  unless  shewn  to  have  been  by  consent  in  writing. 

(6)  By  2  &  3  Wm.  4,  c.  71,  no  claim  which  may  be  lawfully  made  at  the  eommoe 
law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to  any  wiM^ 
course,  or  to  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  from  Of 
land  or  water  being  the  property  of  any  person  when  actually  enjoyed,  without  ioMr* 
ruption,  for  twenty  years,  shall  be  defeated  by  shewing  only  that  the  same  was  M 
enjoyed  at  any  time  prior  to  such  twenty  years ;  but  such  claim  may  be  defeated  in  wtf 
other  way  by  which  the  same  was  at  the  time  of  passing  the  act  liable  to  be  defeated; 
and  where  such  way,  easement,  or  watercourse,  shall  have  been  enjoyed  forty  yean^the 
right  shall  be  absolute  and  indefeasible,  unless  it  shall  appear  to  have  ori|^natid  by 
consent  or  agreement,  by  deed  or  writing.  By  s.  8,  when  any  land  or  water  npoBf 
over,  or  from  which  any  watercourse  or  use  of  water  shall  be  derived,  has  been,  or  liaSi 
be  held,  for  life  or  years  exceeding  three  years,  the  time  of  the  enjoyment  during  sn^ 
term,  shall  be  excluded  in  the  computation  of  forty  years,  in  case  die  rlnim  shall 
three  years  after  the  end  of  the  term  be  resisted  by  the  reversioner. 
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petformancc.     But  a  servant  who  has  the  care  of  his  master's  Cro.  Jac.  246. 

goods  or  chattels  has  not  any  property  or  possession  either 

ihsolute  or  qualified,  but  only  a  mere  charge  or  oversight  2  Inst  108. 

Property  in  action  is  not  the  occupation,  but  merely  a  bare  Chose  in 
i^t  to  occupy  the  thing  in  question ;  the  possession  whereof 
may  be  recovered  by  a  suit  or  action  at  law ;  from  whence  it 
IB  called  a  thing  or  chose  in  fiction  (c).  Thus  money  due  on  a 
bond  is  a  chose  in  action ;  for  a  property  in  the  debt  vests  at 
the  time  of  forfeiture  mentioned  in  the  obligation,  but  there  is 
DO  possession  till  recovered  by  course  of  law.  If  a  man  pro- 
mifles  or  covenants  with  me  to  do  any  act  and  &ils  in  it, 
idiereby  I  sufier  damage,  the  recompense  for  this  damage  is  a 
diose  in  action.  In  the  former  case,  the  right  of  action  de- 
pends upon  an  express^  in  the  latter  upon  an  implied  contract 
M  property  in  action  depends  upon  contracts  either  express 
or  implied ;  which  are  the  only  regular  means  of  acquiring  a 
diose  in  action.  Upon  all  contracts,  or  promises  either  ex- 
press or  implied,  the  law  gives  an  action  of  some  sort  or  other 
to  the  par^  injured  in  case  of  non-performance. 

By  the  ancient  common  law  there  could  be  no  property  in  As  to  the  time 
eqiectancy,  in  personal  goods  and  chattels.     But  now  that  of  ^S°^- 
&tinction  is  disregarded ;  and  if  a  man  either  by  deed  or  will  sonal. 
Bmits  his  books  or  furniture  to  A.  for  life,  with  remainder  over  *^  Fj^em.  206. 
to  R,  this  remainder  is  good.     But  where  an  estate  tail  in        '  ^^* 
duDgs  personal  is  given  to  the  first  or  any  subsequent  possessor, 
it  fcstB  in  him  the  total  property,  and  no  remainder  over  shall 
be  permitted  on  such  a  limitation.     For  this,  if  allowed,  would  i  P.  Wmi. 
tend  to  a  perpetuity,  as  the  devisee  or  grantee  in  tail  of  a 
dttttel  has  no  method  of  barring  the  cntaiL 

Hings  personal  may  belong  to  their  owners,  not  only  in  As  to  the 
■weralty,  but  also  in  joint-tenancy,  and  in  common  as  well  as  °"" 
^  estates.  They  cannot  indeed  be  vested  in  coparcenary ; 
TOOse  they  do  not  descend  from,  the  ancestor  to  the  heir, 
*kich  is  necessary  to  constitute  coparceners.  But  if  a  horse  or 
^^  personal  chattel  be  given  to  two  or  more  absolutely,  they 
vt  joint  tenants  thereof;  and  unless  the  jointure  be  severed 
the  same  doctrine  of  survivorship  will  take  place  as  in  estates 

(e)  The  same  idea  and  the  same  denomination  of  property  prevailed  in  the  civil  law. 
*Beni  in  bonis  nostris  habere  intelligimur,  quoties  ad  recuperandum  eam  actionem 
^dwunus."  (F/l  41,  1, 52.)  And  again,  "iEque  bonis  adnmnerabitur  etiam,  si  quid 
at  in  actionibus,  petitionibus,  persecutionibus.  Nam  et  hsec  in  bonis  esse  videntmr," 
(Qr.  SO,  16.  49)»  which  maybe  thus  rendered :  We  are  understood  to  have  a  property  in 
Mr  goods,  as  often  as  we  have  an  action  to  recover  them.  All  things  to  which  we  are 
^iitided  by  actions,  petitions,  or  prosecutions,  are  justly  enumerated  with  our  possessions. 

'or  these  also  seem  to  belong  to  us. 


owners. 
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Litt  8. 282.  of  lands  and  tenements.  If  the  jointure  be  severed,  as  hj 
i^v"  ^^482  ^^^^^  ^^ ^^™ selling  his  share,  the  vendee  and  the  remainingpiit 
owner  become  tenants  in  common  without  any  jut  aeeretomi 
or  survivorship.  But  for  the  encouragement  of  husbaadij  it 
is  held  that  a  stock  on  a  fiu*m,  though  occupied  jointly,  anddio 
a  stock  used  in  a  joint  undertaking  by  way  of  partnenhip  m 
trade  shall  always  be  considered  as  common,  and  not  as  joint 
Co.  Litt  182.    property,  and  there  shall  be  no  survivorship  thereiiL 


CHAPTER  XXVL 

OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCT. 


Of  tbe  means  The  various  methods  of  acquiring  and  hring  property  in  thingi 
of  Requiring  personal  are  principally  these :  by  occupancy ;  by  prerogatiTe; 
to  things  per-  by  forfeiture ;  by  custom ;  by  succession ;  by  marriage ;  by  judg- 
sonal.  ment;    by  gift  or  grant;  by  contract;   by  bankruptcy;  l^ 

testament ;  and  by  administration. 
By  occupancy.        A  property  in  goods  and  chattels  may  be  acquired  by 
occupancy.     Any  body  may  seize  to  his  own  use  such  goods 
Finch,  L.  178.   as  belong  to  an  alien  enemy ;  but  this  must  be  restrained  to 
such  captors  as  are  authorized  by  the  pubUc  authority  of  the 
Freem.  40.       State  residing  in  the  crown ;  and  to  such  goods  as  are  broo^ 
into  this  country  by  an  alien  enemy  after  a  declaration  of  mfff 
without  a  conduct  or  passport     Whatever  moveables  are  fooni 
upon  the  surface  of  the  earth,  or  in  the  sea,  and  are  unclaimed 
by  any  owner,  are  supposed  to  be  abandoned  by  the  last  pro- 
prietor, and  being  retiumed  into  the  common  stock,  belong,  « 
in  a  state  of  nature,  to  the  first  occupant  or  finder,  unless  tliej 
fall  within  the  description  of  waifii,  estrays,  wreck  or  hidden 
See  book  1,       treasure  ;  which  are  vested  by  law  in  the  king.     The  benefit 
^^'  '  of  the  elements,  the  light,  the  air,  and  the  water  can  only  be 

appropriated  by  occupancy.  If  I  have  an  ancient  window 
overlooking  my  neighbour's  ground,  he  may  erect  any  blind  to 
obstruct  the  light  (a) ;  but  if  I  build  my  house  dose  to  his  wall 

(a)  By  2  &  3  Wm.  4,  c.  71,  s.  3,  where  tbe  access  and  use  of  light  to  and  for  anj 
dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  enjoyed  for  twentj 
years  without  interruption,  the  right  thereto  shall  be  deemed  absolute  and  indefeatibli^ 
any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear  dtft 
the  same  was  enjoyed  by  some  covenant  or  agreement,  expressly  made  or  given  for  tint 
purpose  by  deed  or  writing.  Before  the  statute  twenty  years  uninterrupted  enjoynxst 
of  windows  looking  upon  the  land  of  another,  was  sufficient  ground  for  presomiogi 
grant  or  licence  to  open  the  windows,  in  the  absence  of  evidence  to  the  contrary;  0^ 
V.  Lewis,  4  D.  4*  R  234 ;  2  B.  $-  C.  686.    That  diminution  of  light  and  air  whi^h  the  bv 


em- 
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I  daikens  it,  I  cannot  compel  him  to  demolish  his  wall ; 
exe  the  first  occupancy  is  rather  in  him  than  in  me.  If 
eighbomr  makes  a  tan-yard  so  as  to  annoy  and  render  less 
JooB  the  air  of  my  house  or  gardens,  the  law  will  furnish 
ith  a  remedy ;  but,  if  he  is  first  in  possession  of  the  air, 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own 
ig  and  must  continue.  If  a  stream  be  unoccupied,  I  may 
a  mill  thereon  and  detain  the  water ;  yet  not  so  as  to 

my  neighbour's  prior  mill  or  his  meadow :  for  he  has  by 
rst  occupancy  acquired  a  property  in  the  current  (6). 
estrictions  wldch  are  laid  upon  the  right  to  animals  which 
nc  natungf  relate  principally  to  royal  fish  and  game  :  the  Of  game. 
;  of  which  is  the  exclusive  right  of  the  prince,  and  such 
subjects  to  whom  he  has  granted  the  same  privilege  (c). 
the  principle  of  occupancy  must  be  also  referred  the  Of  growing 
id  of  acquiring  a  special  personal  property  in  com  y^^^^ 
3g  on  the  ground,  or  other  emblements,  by  any  possessor 
land  who  has  sown  or  planted  it,  whether  he  be  owner  of 
heritance,  or  of  a  less  estate.  These  at  the  death  of  the 
vest  in  the  executor,  not  the  heir.  They  are  forfeitable 
lawry  in  a  personal  action ;  and  by  the  statute,  1 1  Geo.  2,  ^^  j^^  ^^ 

are  distrainable  for  rent;  yet  they  are  not  in  other  "Emble- 
ms considered  as  personal  chattels ;  and  particularly  they  5  j^p'  ng 
^t  the  object  of  larceny,  before  they  are  severed  firom  the  ^^"-  ^^' 

3  Inst  109. 

3  doctrine  of  property  arising  firom   accession  is  also  Of  property 

ied  on  the  right  of  occupancy.     As  if  any  corporeal  ^^^^f°" 

nee  receives  afterwards  an  accession  by  natural  or  by 

ial  means,  as  by  the  growth  of  vegetables,  the  pregnancy 

nals,  or  the  conversion  of  wood  or  metal  into  vessels  and 

Is,  the  original  owner  of  the  thing  is  entitled  by  his  right 

session  to  the  property  of  it,  under  such  its  state  of 

irement     K  the  thing  itself  by  such  operation  is  changed  i?^?'  p^^* 

different  species,  as  by  making  wine,  oil,  or  bread  out  of  1.  '5. 

168  as  the  ground  of  an  action  against  a  party  who  builds  near  another's  pre- 
is  such  as  really  makes  them  to  a  sensible  degree  less  fit  for  the  purposes  of 
IS  or  occupation ;  Parker  v.  Smith,  5  C.^  P,  438. 

%e  right  to  running  water  and  to  light,  is  acquired  by  mere  occupancy,  if  con- 
for  tweiDtf  jean,  without  interruption,  from  the  persons  the  situation  of  whose 
mablet  them  to  obstruct  its  passage,  provided  those  persons  at  the  commence- 
Ftiia  period,  were  in  possession  of  a  sufficient  estate  to  bind  the  property  by  their 
Mnoe.  And  these  rights  may  be  lost  at  once  by  such  acts  as  imply  a  total 
tnnent  of  them. — Burton's  Comp.  of  the  Law  of  Real  Property,  4th  ed.  p,  3S7. 
see  now  the  new  game  act,  1  &  2  Wm.  4,  c.  32,  note  (a)  p.  254. 
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another's  grapes,  olives,  or  wheat,  it  belongs  to  the  new  opentor, 
who  is  to  make  a  satisfaction  to  the  former  proprietor  for  the 
materials  he  has  so  converted.  But  in  the  case  cfcanjtumd 
goods,  where  those  of  two  persons  are  so  intermixed  that  the 
several  portions  can  be  no  4onger  distinguished ;  if  the  iIlte^ 
mixture  be  by  consent,  the  proprietors  have  an  interest  in 
common,  in  proportion  to  their  respective  shares.  But  if  <Hie 
wilfiilly  intermixes  his  money,  com,  or  hay,  with  that  of  an- 
other, without  his  approbation  or  knowledge,  it  gives  the  sole 
property  of  the  whole  to  him  who  has  not  interfered  in  the 
mixture,  and  whose  original  dominion  is  invaded. 

Copyright,  or  the  right  which  an  author  has  in  his  own 
original  Uterary  compositions,  so  that  no  other  person  without 
his  leave  may  publish  or  make  profit  of  the  copies,  being 
grounded  on  labour  and  invention,  may  be  reduced  to  the 
head  of  occupancy.  By  8  Ann.  c.  19,  amended  by  15  Gead^ 
c.  53,  the  author  and  his  assigns  have  the  sole  liberty  cf 
printing  and  reprinting  his  works  for  the  term  of  fourteen 
years  only ;  and  if  at  the  end  of  that  term  the  author  himself  be 
Uving,  the  right  shall  then  return  to  him  for  another  term  of 
the  same  duration  (c2).     And  a  similar  privilege  is  extended  txH 


(d)  By  54  Geo.  3,  c.  156^  this  term  was  extended  to  twenty-eight  years;  and  if  tU 
author  should  be  living  at  the  expiration  of  that  term,  for  the  remainder  of  hia  lift^ 
during  which  time,  the  printing,  reprinting,  or  importing  the  work,  without  the  aothoi^ 
consent,  or  the  consent  of  the  owner  of  the  copyright,  or  knowing  the  same,  and  thM 
selling  such  pirated  work,  subjects  the  party  to  a  special  action  on  the  case  for  damage^ 
with  double  costs,  and  forfeiture  of  the  work,  with  threepence  for  every  sheet  thcnrf 
printed  or  exposed  to  sale.  But  such  action  must  be  brought  within  twelve  moothi 
after  the  offence. 

By  1  &  2  Vict.  c.  59,  her  majesty,  by  order  in  council,  may  direct  that  authon  rf 
books  first  published  abroad,  and  their  assigns,  shall  have  a  copyright  in  such  boob 
within  this  country,  as  authors  were  then  by  law  entitled  to  in  respect  of  books  first  pub- 
lished in  England. 

By  3  &  4  Wm.  4,  c.  15,  the  author  of  any  dramatic  piece  or  entertainment  has  tU 
sole  right  of  representing,  or  causing  to  be  represented  the  same,  for  twenty-eigkt 
years ;  and  if  the  author  shall  be  living  at  the  end  of  that  time,  for  the  rest  of  his  fifo 
By  s.  2,  a  penalty  of  40^.  or  the  profits  arising  from  representation,  whichever  may  be 
most,  with  double  costs,  is  imposed  on  offenders  against  the  act. 

By  5  &  6  Wm.  4,  c.  65,  the  author  of  any  lecture,  or  purchaser  of  it  for  delivery  in 
any  school,  institution,  or  other  place,  or  for  any  other  purpose,  has  the  sole  right  d 
printing  and  publishing  the  same ;  and  if  any  person  shall,  by  taking  down  the  same  Vi 
short-hand,  or  writing,  obtain  a  copy  thereof,  and  print  and  publish  the  same  withoo^ 
leave,  every  such  person,  and  also  every  person,  who  knowing  the  same,  shall  sell  sach 
lecture,  shall  forfeit  the  printed  copy,  with  one  penny  per  sheet.  By  s.  2,  a  penalty  i* 
imposed  on  printers  or  publishers  of  newspapers  publishing  lectures  without  lea^^ 
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ht  inveDtors  of  prints  and  engravings  for  the  term  of  twenty- 
pSJit  years,  by  8  Geo.  2,  c.  13,  and  7  Geo.  3,  c.  38,  besides  an 
for  damages  with  double  costs,  by  17  Geo.  3,  c.  57, 
seem  to  have  been  su^ested  by  the  exception  in  the 
of  Monopolies,  21  Jac  1,  c.  3,  which  allows  a  royal 
It  of  privilege  to  be  granted  for  fourteen  years,  to  any 
itor  of  a  new  manu&cture  for  the  sole  working  or  making 
'the  same ;  by  virtue  whereof  it  is  held,  that  a  temporary 

irty  therein  becomes  vested  in  the  king's  patentee  (e).  ^  V®™-  ^' 


I.  3,  persons  having  liberty  to  attend  lectures  are  not  on  that  account  licensed 

faUish  them.     By  s.  4,  the  act  is  not  to  prevent  the  publishing  of  lectures  after  the 

tion  of  the  copyright  extended  to  them  by  8  Ann.  c.  19>  and  54  Geo.  3,  c.  156. 

L  5,  the  act  is  not  to  extend  to  lectiu*e8  delivered  in  unlicensed  places,  or  in  any 

',  public  school,  or  college,  or  in  any  public  foundation,  or  in  virtue  of  any 

gift,  endowment,  or  foundation. 

(f)  By  54  Geo.  3,  c.  156,  the  sole  and  exclusive  property  in  all  sculptures,  casts,  and 

is  vested  in  the  sculptor  for  fourteen  years ;  but  his  name,  with  the  date  of  the 

ion,  must  be  inscribed  thereon.    And  by  s.  6,  a  further  exclusive  property  is 

on  the  original  proprietor  for  fourteen  years  longer,  if  he  be  living  at  the  ex- 

of  the  first  term. 

Bf  27  Greo.  3,  c.  28,  and  34  Geo.  3,  c.  23,  the  proprietor  of  original  patterns  for 

linen,  cotton,  calico,  or  muslin,  has  the  sole  right  of  printing  the  same  for 

months.     The  name  of  the  proprietor  and  the  date  of  publication,  must  be  printed 

ach  end  of  the  article.    Whoever  within  the  prescribed  period  pirates  the  same,  is 

to  an  action  for  damages. 
By  2  Vict.  c.  13,  the  provisions  of  the  two  last  acts  were  extended  to  fabrics  com- 
fNed  of  wool,  silk,  or  hair,  and  to  mixed  fabrics,  composed  of  any  two  or  more  of  the 
Uoving  materials,  viz.  linen,  cotton,  wool,  silk,  or  hair. 

By  2  Vict.  c.  17»  an  exclusive  copyright  for  twelve  months,  is  given  to  the  pro- 
rittor  of  any  new  and  original  design  made  for  the  pattern  or  print,  to  be  worked  into  or 
irked  on,  or  printed  or  painted  on  any  article  of  manufacture  being  a  tissue  or  textile 
ftric,  except  lace,  linens,  cottons,  calicoes,  and  muslins,  and  except  any  other  article 
mtioned  in  the  three  last  acts,  and  in  29  Geo.  3,  c.  19  >  and  a  copyright  for  the  same 
'mt  is  extended  to  the  proprietor  of  any  new  design  for  modelling,  casting,  embossing, 
bnng,  engraving,  or  for  any  other  kind  of  impression  or  ornament,  on  any  article  of 
Haufacture,  not  being  a  tissue  or  textile  fabric,  or  for  the  shape  or  configuration  of  any 
itide  of  manufacture,  except  lace,  linens,  cottons,  calicoes,  muslins,  and  except  any 
iftor  article  mentioned  in  the  acts  27  Geo.  3,  c.  28 ;  29  Geo.  3,  c.  19 ;  34  Geo.  3,  c.  23 ; 
ad  2  Vict.  c.  13. 
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Another  method  of  acquiring  property  in  personal  chattdi 
is  by  the  king's  prerogative ;  by  which  a  right  may  aocnie 
either  to  the  crown  or  to  such  as  claim  thereunder;  asbytbe 
king's  grant,  or  by  prescription,  which  suppoees  a  gmt 
Such  are  tributes^  taxes,  and  customs^  whether  constitntionallf 
inherent  in  the  crown,  as  flowers  of  the  prerogative  aod 
branches  of  the  census  regaUs,  or  occasionally  created  by  pi^ 
liament ;  and  forfeitiu^s,  fines,  and  amercements  due  to  die 
king,  accruing  by  prerogative,  or  by  modem  statutes. 

The  king  cannot  have  a  joint  property  with  any  penKm  in 
one  entire  chattel,  or  such  a  one  as  is  not  capable  of  diriaoa; 
but  where  the  titles  of  the  king  and  a  subject  concur,  the  king 
takes  the  whole ;  nor  can  the  king,  either  by  grant  or  coDUKd 
become  a  joint  tenant  of  a  chattel  real  with  another  penoili 
but  by  such  grant  or  contract  he  becomes  entitled  to  theiAflk 
in  severalty. 

There  is  also  a  kind  of  prerogative  copyright  held  to  be 
vested  in  the  crown.  Thus,  the  king,  as  the  executive  magii" 
trate,  has  the  right  of  promulgating  all  acts  of  state  and  goveflh 
ment  This  gives  him  the  exclusive  privilege  of  printing  it 
his  osm  press,  or  that  of  his  grantees,  aU  acts  of  parliamak 
proclamations,  and  orders  of  counciL  As  supreme  head  of  tk 
church,  he  has  a  right  to  the  publication  of  all  liturgies  and 
books  of  divine  service.  He  has  also  by  purchase  a  ri^  to 
the  copies  of  law  books  and  other  compositions,  compiled  or 
translated  at  the  expense  of  the  crown.  Upon  the  two  bit 
principles,  the  exclusive  right  of  printing  the  translation  of  tin 
Bible  is  founded. 

The  property  of  such  sanmalsfera  natura,  as  are  denooi- 
nated  gamCy  with  the  right  of  pursuing  and  taking  th^Dy  i> 
vested  in  the  king  alone,  and  from  him  derived  to  such  of  fas 
subjects  as  have  received  grants  of  a  chase,  a  park,  a  fi<ee 
warren,  or  fi^e  fishery  (a). 

All  forest  and  game  laws  originated  with  the  feodal  sys* 
tem.     Under  the  Saxon  government,  every  fi:eeholder  hid 


(a)  By  1  &  2  Wm.  4,  c.  32,  "  an  act  to  amend  the  laws  in  England  relative  to  guM^" 
all  former  acts  (except  9  Geo.  4,  c.  69,  for  the  more  effectual  prevention  of  penoM 
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Aefiill  liber^  of  sporting  upon  his  own  territories,  provided  regpecting 
he  abstained  firom  the  king's  forests ;  but  upon  the  Norman  ^*™^* 


foing  anned  by  nigbt  for  the  destruction  of  game,  which  see  post,  book  4,  c.  13),  were 
Rpoled.  The  word  "  game"  shall  be  deemed  to  indode  hares,  pheasants,  partridges, 
gioiite^  heath  or  moor  game,  black  game  and  bastards,  s.  2.  Game  shall  not  be  killed 
a  a  Sunday  or  Christmas-day  under  a  penalty  of  5/.  No  person  shall  kill  any  part- 
id|ge  between  1st  Febmary  and  1st  September,  or  any  pheasant  between  1st  February 
ad  Ist  October,  or  any  black  game  (except  in  Somerset  or  Devon,  or  in  the  New 
West)  between  lOth  December  and  20th  August,  or  in  Somerset  or  Devon,  or  the 
bw  Foresty  between  10th  December  and  Ist  September,  or  any  grouse  or  red  game, 
itveen  10th  December  and  12th  August,  or  any  bustard,  between  1st  March  and  1st 
iptember,  under  a  penalty  of  1/.  for  every  head  of  game  so  killed,  s.  3.  Possession 
game  is  illegal  in  dealers  after  ten  days,  and  in  other  persons  after  forty  days  (rom 
6  expiration  of  the  season,  s.  4.  The  act  does  not  affect  the  then  existing  laws  re- 
ecting  game  certificates,  s.  5.    Every  certificated  person  may  kill  game,  subject  to 

•  law  of  trespass,  provided  that  game-keepers  must  pay  a  duty  on  their  certificates  of 
13#.  6d.  to  empower  them  to  shoot,  except  within  the  limits  of  their  appointments, 

0.  Under  the  existing  leases  the  landlord  shall  have  the  game,  except  in  certain 
iet»  a.  7-  The  act  does  not  affect  any  existing  or  future  agreements  respecting  game, 
r  any  rights  of  manor,  forest,  chase,  or  warren,  s.  8.  The  act  does  not  affect  any  of 
B  queen's  forest  rights,  &c.,  s.  9.  The  act  does  not  affect  any  cattle  gates,  or  rights 
eoounon,  and  the  lord  of  the  manor  is  to  have  the  game  on  the  wastes,  s.  10. 
ndlorda  having  the  right  to  game  reserved  to  themselves  may  authorize  any  other  cer- 
ieated  persons  to  kill  it,  s.  11.  Where  the  landlord  has  the  right  to  game  in  exclu- 
n  of  the  occupier,  the  occupier  is  liable  to  a  penalty  for  killing  it,  s.  12.  Lords  of 
mora  may  appoint  game-keepers  to  seize  dogs,  nets,  and  other  engines  and  instru- 
nta,  a.  13.    Lords  of  manors  may  grant  deputations,  s.  14.    Regulations  respecting 

•  ^»pointment  of  game-keepers  in  Wales,  s.  15.  All  appointments  of  game-keepers 
e  to  be  registered  with  the  clerk  of  the  peace,  s.  16.  Certificated  persons  may  sell 
ant  to  licensed  dealers,  except  game-keepers,  who  have  paid  less  than  3/.  13<.  6d,  on 
■r  certificates,  who  are  not  to  do  so  unless  on  the  account  and  with  the  authority  of 
or  masters,  s.  17.  The  justices  of  the  peace  are  to  hold  a  special  session  yearly  for 
aoting  licenses  to  persons  to  deal  in  game,  s.  18.  Persons  licensed  to  deal  in  game 
Bit  take  out  a  certificate,  with  a  duty  of  2/.,  s.  19.  Any  person  killing  game  without 
BBtificate  is  liable  to  a  penalty  of  5/.,  s.  23.  Persons  selling  game  without  license, 
to  unlicensed  persons,  except  innkeepers,  are  liable  to  a  penalty  of  2/.,  ss.  25,  26. 
nons  buying  game,  except  from  licensed  dealers,  are  liable  to  a  penalty  of  5/.,  s.  27. 
Mnaed  dealers  buying  game  from  uncertificated  persons  are  liable  to  a  penalty  of  10/. 
tt.  Any  person  trespassing  upon  lands  in  search  of  game,  woodcocks,  snipes, 
■Qa,  landrails,  or  conies,  is  liable  to  a  penalty  of  2/.,  and  any  persons,  to  the  number 

fire,  doing  so,  are  liable  to  a  penalty  of  5/. ;  and  if  the  occupier  of  the  land  not 
iag  entitled  to  the  game,  allows  any  person  to  kill  it,  the  party  entitled  to  the  game 
tf  enforce  the  penalty,  s.  30.  Trespassers  in  search  of  game  may  be  required  to 
nt  the  land,  and  to  tell  their  names  and  abodes,  and  in  case  of  refusal,  may  be 
mted ;  but  the  party  arrested  must  be  discharged  unless  brought  before  a  justice 
i^  twelve  hours,  s.  31.  Persons,  to  the  number  of  five,  found  armed  on  any  land 
I  March  of  g^ame,  woodcocks,  snipes,  &c.,  and  using  violence  or  intimidation,  are 
dde  to  a  penalty  of  5/.,  besides  the  other  penalties  imposed  by  the  act,  s.  32.  The 
nmnons  as  to  trespassers  are  not  to  apply  to  persons  hunting  or  couraing  any  deer. 
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'  conquest,  the  right  of  pursuing  and  taking  all  beasts  of  chaee, 
and  such  other  animals  as  were  accounted  game,  was  held  to 
belong  to  the  king,  or  to  such  only  as  he  authorized.  Hi 
new  right  the  crown  exerted  with  the  utmost  rigour,  not  oo^ 
in  the  ancient  forests,  but  in  the  new  ones  which  the  Conqoeroi 
made,  by  laying  together  vast  tracks  of  country  depopulatec 
for  that  purpose,  and  reserved  solely  for  the  king's  royal  diver 
sion,  in  which  were  exercised  the  most  horrid  tyrannies  am 
oppressions  under  cover  of  forest  laws.  Accordingly,  we  fin 
the  immunities  of  Carta  de  Foresta  as  warmly  contended  fix 
and  extorted  from  the  king  with  as  much  difficulty,  as  those  o 
Magna  Carta  itself.  By  this  charter,  many  forests  were  & 
aiforested,  or  stripped  of  their  oppressive  privileges,  and  im 
^  ^^'  proved  regulations  were  made  for  such  as  remained.    But  a 

the  king  reserved  to  himself  exclusively  certain /ore^  sob 
granted  out  tracts  of  lands  to  his  subjects,  under  the  names  € 
chases  or  parksy  or  gave  them  license  to  make  such  in  thci 
own  grounds ;  and  by  the  common  law,  no  person  may  tak 
or  kill  any  beasts  of  chase  (except  beasts  of  prey)  unless  hi 
has  an  ancient  chase  or  park.  The  liberty  of  taking  or  killiii| 
inferior  game,  as  beasts  and  fowls  of  warren,  is  also  a  franduH 
derived  from  the  crown,  and  called  free-toarren  ;  a  word  s^ 
fying  preservation  or  custody,  as  the  exclusive  right  of  takin( 
and  killing  fish  in  a  public  river  is  called  a  free-Jishery.  Hn 
intention  in  granting  these  fi*ancliises  was  to  protect  the  gami 
by  giving  to  the  grantee  an  exclusive  power  of  killing  it  him 
self,  provided  he  prevented  others.  No  one,  unless  he  has  i 
chase  or  fi:^e-warren,  by  grant  from  the  crown  or  prescription 
can  justify  hunting  or  sporting  upon  another's  soil ;  nor  ii 
strictness  of  law,  either  hunting  or  sporting  at  all  (i).    By  th 

hare,  or  fox,  already  started  upon  any  other  land,  nor  to  any  person  exercising  a  rigbt 
or  reputed  right  of  free  warren  or  free  chase,  nor  to  any  game-keeper  lawfully  appointsi 
within  the  limits  of  any  free  warren,  nor  to  any  lord  or  any  steward  of  the  crown  of  an] 
manor,  lordship,  or  royalty,  nor  to  any  game-keeper  lawfully  appointed  by  such  lord  o 
steward  within  the  limits  of  such  manor,  lordship,  or  royalty,  s.  35.  Game  may  b 
taken  from  trespassers  not  delivering  up  the  same  when  demanded,  s.  36.  Power  i 
given  to  any  justice  to  summon  witnesses  to  give  evidence  as  to  any  offence  against  tk 
act,  and  persons  neglecting  to  attend  are  liable  to  a  penalty  of  5/.,  s.  40.  The  pros* 
cutor  is  not  required  to  negative  by  evidence  any  certificate,  &c.,  but  the  party  pros 
cuted  is  bound  to  prove  the  same.  The  act  is  not  to  preclude  actions  for  trespass,  b 
no  double  proceedings  are  to  be  taken  for  the  same  trespass,  s.  46.  In  all  such  actioi 
the  venue  must  be  laid  and  cause  tried  in  the  county  where  the  fact  was  conunitU 
s.  47.  The  act  does  not  extend  to  Scotland  or  Ireland,  s.  48. 
iff)  See  the  last  note. 
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acquiescence  of  the  crown,  and  the  introduction  by  statute  of 
new  penalties,  this  prerogative  is  little  attended  to ;  eveiy  one 
exempted  from  the  modem  penalties  considering  himself  at 
liberty  to  kill  game.  The  game  laws,  however,  in  &ct,  qualify 
10  (me  except  a  game-keeper.  They  inflict  additional  pen- 
ilties,  but  do  not  authorize  the  kiUing  of  game.  The  circum- 
twice  of  having  lOOi  a-year,  and  the  rest,  are  not  properly 
[ualifications,  but  exemptions,  the  persons  exempted  being 
iaUe  to  actions  of  trespass  from  the  owners  of  the  land ;  and 
f  they  kill  game  in  any  royal  franchise,  being  liable  to  the 
cdoDs  of  such  who  have  a  right  of  chase,  or  fi^e-warren 
krein. 
Another  method,  whereby  a  title  to  goods  and  chattels  may  Forfeiture. 
le  acquired  and  lost,  is  that  oi forfeiture,  as  a  punishment  for 
ome  crime  or  misdemeanor  in  the  party  forfeiting.  Goods 
od  chattels  are  totally  forfeited  by  conviction  of  high  treason 
fwttsprision  of  treason ;  oi  petit  treason;  of  felony  in  general, 
od  particularly  of  felony  de  se,  and  of  manslaughter;  by  con-  Co.  I^tt.  391. 
icdon  of  excusable  homicide  (c);  by  outlawry  for  treason  or  3  1^320' 
^odlj;  by  conviction  of  petit  larceny;  hj  flight  in  treason  or 
dony,  though  the  party  be  acquitted  of  die  &ct;  by  standing 
mte  when  arraigned  of  felony ;  by  drawing  a  weapon  on  a 
^e,  or  striking  any  one  in  the  presence  of  the  king's  courts, 
BCi  This  forfeiture  commences  from  the  time  of  conviction, 
at  the  time  of  committing  the  fact,  as  in  forfeitures  of  real 
loperty.  Yet  a  fraudulent  conveyance  of  them  to  defeat  the 
Dterest  of  the  crown  is  made  void  by  the  statute  13  Eliz. 
:.5. 


(e)  By  9  Geo.  4,  c.  31,  8.  10,  no  punishment  or  forfeiture  shall  be  incurred  by  any 
fmon  who  shall  kill  another  by  misfortune,  or  in  his  own  defence,  or  in  any  other 
■urner,  without  felony. 
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OF   TITLE  BY  CUSTOM. 


By  custom. 

Horiots. 

2  Saund.  166. 
Co.  Cop.  8.24. 


Hob.  60. 


Keilw.  84. 
4  Leon.  239. 


Co.  Cop.  8. 31. 
Mortuaries. 


Heir-looms. 


I^lm.  Glosr. 
227. 


There  are  three  sorts  of  customary  interests,  viz.,  herioU, 
mortuariesy  and  heir-looms. 

Heriots  are  divided  into  heriot  service,  and  heriot  eusUm 
The  former  are  such  as  are  due  upon  a  reservation  upon  s 
grant  of  lands;  the  latter  depend  upon  immemorial  custom. 
They  are  a  customary  tribute  of  goods  and  chattels  payable  to 
the  lord  of  the  fee  on  the  decease  of  the  owner  of  the  land. 

The  heriots  which  now  continue  are  mostly  confined  to 
copyholds.  They  were  originally  voluntary,  as  a  legacy  hm 
the  tenant,  and  are  now  due  by  custom  only.  It  is  80Dl^ 
times  the  best  live  beast  which  the  tenant  dies  possessed  o^  tf 
the  best  good,  such  as  a  jewel  or  a  piece  of  plate,  &c.  hk 
ascertained  at  the  option  of  the  lord,  and  becomes  vested  k 
him  at  the  tenant's  death.  It  is  always  a  personal  chattel  It 
is  no  charge  upon  the  lands,  but  merely  on  the  goods  and  dtffe* 
tels.  The  tenant  must  be  the  owner  of  it,  else  it  cannot  be 
due ;  and  therefore,  on  the  death  of  a  feme  covert  no  heart 
can  be  taken.  In  some  places  there  is  a  customary  con^ 
sition  in  money,  in  lieu  of  a  heriot,  by  which  the  lord  tfl 
tenant  are  both  bound,  if  it  be  an  indisputably  ancient  custflfr 

Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being  aav* 
tomary  gift,  anciently  voluntary,  due  to  the  minister  in  mnf 
parishes,  on  the  death  of  his  parishioners.  By  21  HeDtf^i 
c.  6,  all  mortuaries,  unless  where  by  custom  none  are  doL 
are  regulated ;  and  no  mortuary  shall  be  paid  for  the  deift 
of  any  feme  covert ;  nor  for  any  child ;  nor  for  any  one  of  fil| 
age  not  being  a  housekeeper;  nor  for  any  way-&ring  tomt 
but  such  way-fiuring  man's  mortuary  shall  be  paid  by  the  ^ptak 
to  which  he  belongs. 

Heir-looms  are  such  goods  and  personal  chattels  as,  contnay 
to  the  nature  of  chattels,  go  by  special  custom  to  the  heir 
along  with  the  inheritance,  and  not  to  the  executor  of  the  bit 
proprietor.  The  termination,  loorrif  is  of  Saxon  original ;  fli 
which  language  it  signifies  a  limb  or  member ;  so  that  an  bQ^ 
loom  is  nothing  else  but  a  limb  or  member  of  the  inheritanoft 
Deer  in  a  park,  fishes  in  a  pond,  &c,  though  personal  chattds 
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J  the  land  wherever  it  vests,  by  descent  or  pur- 

y  special  custom,  carriages,  and  household  implements  Co.  Lltt.  8. 

beir-looms ;   and  by  general  custom,    whatever    is  ^^  ^®»  ^®^* 

ixed  to  the  fieeholc^  and  cannot  be  severed  without  12  Mod.  620. 

»r  damage  thereto,  shall  pass  to  the  heir ;  as  chimney- 

mps,  old  fixed  or  dormant  tables,  benches,  and  the 

3  Tnst   209 

ft  monument  or  tombstone  will  also  descend  to  the  12  Ren,  105. 
heir-loom,  and  a  pew  in  the  church(6)  may  descend  Co*  Lm.  185. 
custom. 


CHAPTER  XXIX. 

TLE  BY  SUCCESSION,   BIABBIAGE,  AND  JUDOBIENT. 

lod  of  gaining  a  property  in  chattels,  either  personal  Of  title  by 
r  successiony  is  in  strictness  only  applicable  to  cor-  ■'*^*^*'®^®" 
aggregate,  because  in  judgment  of  law  a  corporation 
.     But  a  distinction  must  be  made  as  to  sole  cor-  4  Rep.  65. 
For,  if  such  sole  corporation  be  the  representative  of 
of  persons;  as  the  dean  of  a  cathedral,   who  re- 


lacbinery  of  a  mill  is  part  of  the  freehold,  and  cannot  be  legally  removed  by 
Farrant  v.  Thomson,  2  D.  4- 12.  1 ;  5  B,  ^  A.  626.  Things  fixed  to  the 
and  at  the  expense  of  the  tenant  in  fee,  which  are  removable,  but  necessary 
ment  of  the  inheritance,  go  to  the  heir,  and  not  to  the  executor ;  Lawton  v. 
L  Black,  259.  A  sheriff  cannot  take  in  execution  fixtures,  consisting  of 
M,  and  set  pots  affixed  to  a  freeliold  house,  which  was  built  by  the  person 
n  the  execution  issued ;  Wynne  v.  Ingleby,  I  D,SrR.247 ;5  B,SrA.  625.  A 
^erected  on  a  brick  foundation  affixed  to,  and  communicating  with  rooms  in 
oose  by  windows  and  doors,  cannot  be  removed  by  a  tenant  for  years,  who 
it  during  his  tenancy,  although  he  had  a  reversion  in  fee  after  the  death 
;  Blackland  v.  Butterfield,  4  Moore,  440 ;  2B.SfB.  bA.  If  tenant  for  life 
cts  a  fire  engine  to  work  a  colliery,  it  shall  on  his  death  be  considered  as 
pTSonal  estate,  and  not  go  with  the  estate  to  the  remainder-man;  Dudley  v. 
{.113.  A  pump  erected  by  a  tenant,  and  so  fixed  as  to  be  removable  with- 
t  the  freehold,  may  be  taken  away  by  him  at  the  expiration  of  his  term,  as 
ide  of  domestic  use  or  convenience ;  Qrymes  v.  Boweren,  4  M.  4'  P*  143 ; 

t  to  a  pew  in  a  church  can  only  exist  by  faculty  or  by  prescription.  Where 
ion  is  interrupted,  the  jury  are  not  bound  to  presume  a  faculty  from  long 
possession ;  Morgan  v.  Curtis,  3  M.if  R.  389.  A  faculty  to  a  man  and  his 
pood ;  Storks  v.  Booth,  I  T.  R,  432.  A  pew  in  the  aisle  of  a  church  may  be 
ir  as  appurtenant  to  a  house  out  of  the  parish ;  Davis  v.  Wit,  Forrest,  14 ; 
Q  the  body  of  a  church  may  be  also  prescribed  for  in  the  same  manner ; 
tyward,  1  F.  4  /.  583. 
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Dyer,  48. 
Cro.  Elix.  464. 


Co.  Litt.  46. 


Ibid.  90. 
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modo. 


Distinction 
between  chat- 
tels personid  io 
possession  and 
those  in  action  > 


OF  TITLE  BY   SUCCESSIONy 

presents  the  chapter ;  it  has  the  same  powers  to  take  p 
property  or  chattels  in  succession^  as  a  corporation  agg 
But  in  the  case  of  sole  corporations,  who  represent  no  otk 
themselves^  as  bishops  and  parsons^  no  chattel  interc 
regularly  go  in  succession ;  and  therefore  if  a  lease  for  yi 
made  to  the  bishop  of  Oxford  and  his  successors,  h 
ecutors  and  administrators^  and  not  his  successors,  shall  h 
for  the  word  successorsy  when  applied  to  a  person  in  1 
litical  capacity,  is  equivalent  to  the  word  heirs  in  his  ni 
and  as  such  a  lease  for  years,  if  made  to  John  and  his 
would  not  vest  in  his  heirs  but  his  executors ;  so  if  it  be 
to  John  Bishop  of  Oxford  and  his  successors,  who  a 
heirs  of  his  body  politic,  it  shall  vest  in  his  executors  ai 
in  his  successors  (c).  Yet  a  chattel  may  vest  in  the  kin 
grant  of  it  made  to  a  preceding  king  and  his  successor 
by  particular  custom,  some  particular  corporations  sok 
acquired  a  power  of  taking  particular  chattel  interests  i 
cession,  but  this  custom  must  be  strictly  proved  and 
prcted. 

By  marriage,  all  chattels  which  belonged  to  the  wife 
act  of  law  vested  absolutely  in  the  husband.  This  depei 
the  unity  of  person  between  the  husband  and  wife,  it 
held  that  they  are  one  person  in  law,  so  that  the  very 
and  existence  of  the  woman  is  suspended  during  the  cov 
or  entirely  merged  in  that  of  the  husband.  In  a  real  est 
only  gains  a  title  to  the  rents  and  profits  during  cove 
for  that,  depending  upon  fcodal  principles,  remains  entire 
wife  after  tlie  death  of  her  husband,  or  to  her  heirs  if  si 
before  him ;  unless,  by  the  birth  of  a  child,  he  becomes 
for  life  by  the  curtesy.  But  in  chattel  interests,  the  so 
absolute  property  vests  in  the  husband,  to  be  disposed  ol 
pleasure,  if  he  chooses  to  take  possession  of  them ;  for 
he  reduces  them  to  possession,  by  exercising  some 
ownership  upon  them,  no  property  vests  in  him,  but  the; 
remain  to  the  wife,  or  to  her  representatives,  after  the  cos 
is  determined.  There  is  therefore,  a  considerable  diflB 
in  the  acquisition  by  marriage  of  property  by  the  hu 
according  to  the  subject  matter ;  viz.  whether  it  be  a  < 
realy  or  chattel  personal:  and,  of  chattels  personal,  w 
they  are  in  possession,  or  in  action  only.  A  chattel  rea 
in  the  husband,  not  absolutely,  but  sub  modo.     As  in  ca 


(c)  See  p.  92. 
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Ittae  for  years,  the  husband  shall  receive  all  the  rents  and 
profits  of  it ;  and  may,  if  he  pleases,  sell,  surrender,  or  dispose 
rfit  during  coverture ;  if  he  be  outlawed  or  attainted^  it  shall  Co,  Litt.  46. 
be  finfeited  to  the  king :  it  is  liable  to  execution  for  his  debts,  ^^'^  ^^ 
nd,  if  he  survives  his  wife  it  becomes  his  own  property.     Yet,  ibid.  300. 
if  he  has  made  no  disposition  of  it  in  his  lifetime,  and  dies 
kfhre  his  wife,  he  cannot  dispose  of  it  by  will ;  for  not  having  Poph.  5. 
ttde  any  alteration  in  the  property  during  his  life,  it  never  ^-  ^"-  ^^'« 
ns  transferred  from  the  wife ;  but  after  his  death  she  shall 
emain  in  her  ancient  possession,  and  it  shall  not  go  to  his 
xecntors.     So  it   is  also  of  chattels  personal  (or  choses)  in 
efjofi ;  as  debts  upon  bond,  and  contracts ;  these  the  husband 
entitled  to  if  he  reduces  them  into  possession  by  receiving 
r  recovering  them  at  law ;  but  otherwise  they  shall  continue 
iotes  in  actiony  and  survive  to  the  wife.     If  the  husband  sur-  ibid. 
▼cs  the  wife,  he  shall  have  the  chattel  real  by  survivorship, 
at  not  the  chose  in  action;  except  arrears  of  rent  due  to  the  3  Mod.  186. 
ife  before  coverture,  which  in  case  of  her  death  are  given  to 
le  husband  by  32  Hen.  8,  c.  37.     The  reason  for  this  law  is, 
lat  the  husbuid  is  in  absolute  possession  of  the  chattel  real 
Bring  the  coverture,  by  a  kind  of  joint  tenancy  with  his  wife : 
lerefere  the  law  will  not  wrest  it  from  him,  and  give  it  to  her 
^presentatives ;  though,  in  case  he  had  died  first  it  would  have 
wived  to  the  wife,  unless  he  had  in  his  life  time  altered  the 
But  a  chose  in  action  shall  not  survive  to  him,  be- 
he  was  not  in  possession  of  it  during  the  coverture ;  and 
K  only  method  he  had  to  gain  possession  of  it,  was  by  suing 
I  his  wife's  right ;  but  as,  after  her  death,  he  cannot  (as  hus- 
nd)  bring  an  action  in  her  right,  because  they  are  no  longer 
De  and  the  same  person  in  law,  therefore  he  can  never  (as 
•db)  recover  the  possession.     But  he  still  will  be  entitled  to 
I  her  administrator ;  and  may  in  that  capacity  recover  such 
IJDgB  in  action  as  became  due  to  her  before  or  during  the 
matture{d). 

Ab  to  chattels  personal,  which  the  wife  has  in  her  own  gonS  whiSh  Ae 
jdkty  as   ready  money,  jewels,   and  household  goods,    the  wife  has  in  her 

^  own  right. 

(i)  By  29  Car*  2,  c.  3,  s.  25,  the  husband  shall  liave  administration  of  all  bis  wife's 
nonal  estate^  which  be  did  not  reduce  into  bis  possession  before  ber  death,  and  shall 
feUD  h  to  his  own  use ;  and  if  be  dies  before  administration  is  granted  to  bim,  or  be 
s  recovered  his  wife's  property,  the  rigbt  to  it  passes  to  bis  personal  representative, 
d  not  to  his  wife's  next  of  kin ;  1  P.  Wms.  378 ;  Butl,  Co.  Litt.  351.— ilfr.  Christian's 
Be  to  BL  Cowim.  v.  2,  p.  435.  This  rigbt  belongs  to  the  husband  exclusively  of  all 
ler  persons ;  Humphrey  v.  BuUen,  1  Atk,  459»  and  the  ordinary  has  no  power  or  elec- 
a  to  grant  it  to  any  odier ;  Sir  Geo,  Sand's  case,  3  SaUc.  22 ;  WUUams'  Ex.  Sf  Ad,  26/. 
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Co.  Liu.  351.    husband  has  in  them  an  immediate  and  absolate  pn^pertj,  a 

Of  the  wife's     the  marriage.    The  wife  becomes  entitled^  at  the  death  of  Ih 

Mpardfa^!*^  husband,  to  her  apparel  and  ornaments,  called  her  jMimpifr 

naUa^  over  and  above  her  jointure  or  dower ;    nor  can  tk 

husband  devise  them  by  his  will,  though  during  his  fife  he  ki 

the  power  to  sell  or  dispose  of  thenL    These,  the  wife  nq 

Cro.  Car.  343.  retain  airainst  the  executors  and  administrators  of  the  hubnl 

911.  *  ^^^  ^  Others,  except  creditors,  where  there  is  a  defidenejd 

2  Leon.  16&     assets,  and  her  necessary  apparel  is  protected  even  against  Al 

lP.Wins»730#     1   •         n       j«. 

Noys.  Max.       ciahn  01  creditors. 

^  ^'  A  judgment,  (e)  in  consequence  of  some  suit  or  action  ini 

By  judgment,    qqjj^  of  justice,  may  be  the  means  of  vesting  the  right  and  p» 
perty  of  chattel  interests  in  the  prevailing  party  (/).    As  in 
case  of  debts  and  choses  in  action ;  wherein  the  law  g[?e8 
party  a  remedy  to  recover  possession  of  that  right, 
already  injustice  belongs  to  lidnL     But  there  is  also 
species  of  property  to  which  a  man  has  not  any  claim  or 
till  after  suit  commenced  and  judgment  obtained  in  a  cout 
law ;  viz.  such  penalties  as  are  given  by  particular  statute^ 
be  recovered  on  an  action  poptUavy  or  by  the  party  suing 
the  same,  and  damages  given  to  a  man  by  a  jury,  as  a 
sation  and  satis&ction  for  some  injury  sustained ;  as  for  a 
teiy,  for  imprisonment,  for  slander,  or  for  trespass. 


CHAPTER  XXX. 

OF  TITLE  BY  GIFT,  GRANT,   AND  CONTBACT. 

Of  title  by        1^  distinction  between  a  gift  or  grant  of  personal  propoM 

gift  or  grant     and  a  contract  is,  that  the  former  vests  a  property  in  jwmI 

sion^  the  latter  a  property  in  action.  *' 

Chattels  real.         Under  the  head  of  gi&3  or  grants  of  chattels  real,  may  be  il^ 

eluded  all  leases  for  years  of  land,  assignments,  and  smrendM 

of  those  leases;  and  all  the  other  methods  of  conveying d 

(e)  See  the  next  note. 

(/)  By  1  &  2  Vict.  c.  110,  more  effectual  remedies  are  provided  for  jxidgment  Oil 
tors  against  the  real  and  personal  estate  of  their  debtors  than  thej  possessed  under  A 
old  law.  And  by  s.  12,  the  sheriff  is  empowered  by  virtue  of  any  writ  of  JS.  /«.  to  mI 
money,  bank  notes,  bills  of  exchange,  promissory  notes,  bonds,  specialties^  or  other  eea 
rities  for  money  of  the  debtor,  and  to  pay  money  and  bank  notes  to  ezecntioQ  crefill 
who  may  sue  in  the  name  of  the  sheriff  for  the  amount  secured  by  bills  of  ezdmi 
and  other  securities. 
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e   less    than  freehold,    which  were  before    considered, 
g^  these  seldom  carry  the  appearance  of  a  gift,  being 
Uy  made  in  consideration  of  blood,  or  natural  afiection,  or 
;  or  lOs.,  and  in  case  of  leases,  reserving  a  rent,  a  pepper- 
» &a ;  any  of  which  considerations  will  in  law,  convert  the 
if  executed,  into  a  grant ;  if  not  executed,  into  a  contract  Chattels  per- 
itB  or  gifts  of  chattels  personal,  are  the  act  of  transferring  "^ 
jght  and  the  possession  of  them ;  which  may  be  done  in 
i^  or  by  word  of  mouth  attested  by  sufficient  evidence,  PeA.  s.  57. 
hich  the  delivery  of  possession  is  the  strongest  and  most 
itiaL     By  3  Hen.  7,  c.  4,  all  deeds  of  gift  of  goods,  made 
QBt  to  the  use  of  the  donor,  are  void,  otherwise  persons 
It  commit  treason  or  felony,  without  danger  of  forfeiture, 
the  creditors  of  the  donor  might  be  de&auded.     And  by 
liz.  c  5,  every  grant  or  gift  of  chattels,  as  well  as  lands, 
an  intent  to  defi-aud  creditors  or  others,  is  void  as  against 
creditors,  but  good  as  against  the  grantor.     The  goods  3  Rep.  8^ 
be  forfeited,  one  moiety  to  the  king,  and  another  moiety 
e  party  grieved ;  and  on  conviction  the  party  shall  suffer 
isonment  for  half  a  year. 

pft  or  grant  to  be  effectual  must  be  accompanied  with  Must  be  ao- 
ery  of  possession,  and  take  effect  immediately ;  as  if  A.  ^Sf^u^ 
I  to  B.  100/L,  or  a  flock  of  sheep,  and  puts  him  in  posses-  of  possesuoii. 
of  them  directly,  it  is  then  a  gift  in  possession,  and  ex- 
id  in  the  donee :  and  it  is  not  in  the  donor's  power  to 
ct  it,  though  he  did  it  without  any  consideration  or  re- 
)ense,  unless  it  be  prejudicial  to  creditors ;  or  the  donor 
under  some  legal  incapacity,  as  infency,  coverture,  or 
M ;  or  unless  he  was  imposed  upon  by  felse  pretences, 
ty,  or  surprise.     But,  if  it  does  not  take  effect  by  deliveiy 
miediate  possession,  it  is  then  properly  not  a  gift,  but  a 
act,  and  this  a  man  cannot  be  compelled  to  perform,  but 
good  and  sufficient  consideration. 

contract,  which  usually  conveys  an  interest  merely  in  Bv  contract, 
Q,  is  an  agreement,  upon  sufficient  consideration,  to  do  or  ™^^  "  ^ 

0  do  a  particular  thing.    By  the  strict  rules  of  the  ancient  S^^dent 
aon  law,  no  chose  in  action  could  be  assigned,  or  irranted  co^de™*»on 

,   ^^A  ^  •  !•  -11  '  .      .   ,  to  do,  or  to 

,  and  now,  m  comphance  with  the  ancient  prmciple,  the  forbear  to  do  a 
of  assigning  a  chose  in  action  is  in  the  nature  of  a  decla-  ^»*^«^ 

1  of  trust,  and  an  agreement  to  permit  the  assignee  to  Co.  uu.  214. 
use  of  the  name  of  the  assignor,  in  order  to  recover  the 

MOD.     And  therefore,  when  a  debt  or  bond  is  said  to  be 
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assigned  over,  it  must  still  be  sued  in  the  original  cieditoi^i 
name ;  the  person  to  whom  it  is  transferred  beii^  ratber  in 
attorney  than  an  assignee.  Contracts  are  either  express  or 
implied.  Express  contracts  are  where  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed  at  the  time  of  the  miiio^ 
as  to  deliver  an  ox,  or  to  pay  a  stated  price  for  certain  goodi 
Implied  arc  such  as  reason  and  justice  dictate,  andiriudi^ 
therefore  the  law  presumes  that  every  man  undertakes  to 
perform.  As,  if  I  employ  a  person  to  do  any  busineas  fcr  mc^ 
or  perform  any  work;  the  law  implies  that  I  undertod^,  or  CMh 
tracted,  to  pay  him  as  much  as  his  labour  deserves.  If  I  tab 
up  wares  from  a  tradesman  without  any  agreement  of  prioe^ 
the  law  concludes  that  I  contracted  to  pay  their  real  valofr 
And  there  is  also  one  species  of  implied  contracts,  whidi  mna 
through  and  is  annexed  to  all  other  contracts,  conditioiu^  and 
covenants,  viz.,  that  if  I  fail  in  my  part  of  the  agreement,  I 
shall  pay  the  other  party  such  damages  as  he  has  sustained  by 
my  neglect  or  refusal. 

A  contract  may  be  cither  executed,  as  if  A.  agrees  to  changa 
horses  with  B.,  and  they  do  it  immediately ;  in  which  casi- 
the  possession  and  the  right  are  transferred  together;  or  it 
may  be  executory,  as  if  they  agree  to  change  next  week :  hat- 
the  right  only  vests,  and  their  reciprocal  property  in  each 
other's  horse  is  not  in  possession  but  in  action ;  for  a  contact 
executed  (which  differs  nothing  from  a  grant)  conveys  a  ekm 
in  possession  ;  a  contract  executory  conveys  only  a  chcse  ta 
actioTu 

A  good  consideration  is  that  of  blood,  or  natural  afiectioii 
between  near  relations.  This  consideration  may  sometimeSi 
however,  be  set  aside,  and  the  contract  become  void,  when  it 
tends  in  its  consequences  to  defraud  creditors  or  other  thirf 
persons,  of  their  just  rights.  But  a  contract  for  any  valmM 
consideration,  as  for  marriage,  for  money,  for  work  done,  of 
for  other  reciprocal  contracts,  can  never  be  impeached  at 
law;  and,  if  it  be  of  sufficient  value,  is  never  set  aside  in 
equity. 

These  valuable  considerations  are  divided  by  the  civilians 
into  four  species :  Do,  ut  des ;  as  when  I  give  money  or  goods^ 
on  a  contract  that  I  shall  be  repaid  money  or  goods  for  them. 
Facio,  ut  facias ;  as  when  I  agree  with  a  man  to  do  his  woil 
for  him,  if  he  will  do  mine  for  me.  Facio,  ut  des ;  when  a  man 
agrees  to  perform  anything  for  a  price,  either  specifically  mcn^ 


1 

I 
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3Ded,  or  left  to  the  determination  of  the  law  to  set  a  value  on 
Doi  ut  facias  ;  as,  when  I  agree  with  a  servant  to  give  him 
ch  wages,  upon  performing  such  work. 
A  consideration  of  some  sort  or  other  is  so  absolutely  neces-  A  «>n*™ct 

X       o        •  e*  1  -,  without  mutu- 

rj  to  the  torming  of  a  contract,  that  a  nudum  paciuniy  or  aijty  is  void. 
teement,  to  do  or  pay  anything  on  one  side,  without  any 
mpensation  on  the  other,  is  totally  void  in  law :  and  a  man  Dr.  &  Stud. 
mot  be  compelled  to  perform  it ;  but  any  degree  of  reci-    '   *^' 
xity  will  prevent  the  pact  fix)m  being  nude :  even  if  the 
ing  be  founded  on  a  prior  moral  obligation  (as  a  promise  to 
J  a  just  debt,  though  barred  by  the  Statute  of  Limitations),  it 
10  longer  nudum  pactum,  (a)  And  as  this  rule  was  principally 
tablished,  to  avoid  the  inconvenience  of  setting  up  mere 
ibal  promises,  for  which  no  good  reason  could  be  assigned,  Plowd.  308, 
dierefore  does  not  hold  in  some  cases,  where  such  promise 
authentically  proved  by  written  documents ;  for  if  a  man 
tNS  into  a  volimtary  bond,  or  gives  a  promissoiy  note,  he 
all  not  be  allowed  to  aver  the  want  of  a  consideration  in  Hard.  200. 
der  to  evade  the  payment     Every  bond,  from  the  solemnity  \^^^  lUym.^^ 
the  instrument,  and  eveiy  note,  fix)m  the  subscription  of  760. 
e  drawer,  carries  with  it  an  internal  evidence  of  a  good 
oaderation.     Courts  of  justice  will,  therefore,  support  them, 
idi,  as  agmnst  the  contractor  himself;  but  not  to  the  prejudice 
creditors,  or  strangers  to  the  contract 

Tlie  most  usual  contracts,  whereby  the  right  to  chattels  per-  The  most 
oal  may  be  acquired  by  the  law,  are  that  of  sale  or  exchange ; 
lat  of  bailment ;  that  of  hiring  and  borrowing :  and  that  of 
it 

Sale,  or  exchange^  is  a  transmutation  of  property  from  one  Sale  or  ex- 
an  to  another,  in  consideration  of  some  price  or  recompense 
1  value :  for  there  is  no  sale  without  a  recompense ;  there  Noy's  Max. 
wt  be  quid  pro  quo.     If  it  be  a  communication  of  goods  for  *^-  ^2* 
ftdsy  it  is  an  exchange ;  if  it  be  a  transferring  of  goods  for 
ODey,  it  is  a  sale ;  but  with  regard  to  the  law  of  sales  and 
ujumges,  there  is  no  difference.     Where  a  vendor  has  in  As  to  the 
inttdf  the  property  of  the  goods  sold,  he  has  the  unre-  ^^^"""^^^ 
nmed  liberty  of  disposing  of  them,  unless  judgment  has 


{^  By  9  Geo.  4,  c.  14,  in  actions  of  debt  or  upon  the  case  grounded  upon  any  simple 
Mtnet,  DO  acknowledgment  or  promise  by  words  only  is  sufficient  to  take  any  case 
<t€f  the  operation  of  the  statute  of  limitations,  unless  in  writing  and  signed  by  the 
■ty  diargeable ;  and  in  the  case  of  joint-contractors,  or  executors,  or  administrators, 
n  ttknowledgment  by  one  or  more  of  them,  although  in  writing,  does  not  bind  the 
^  or  others  not  signing  the  same. 
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been  obtained  against  him  for  a  debt  or  damages^  and  thi 

29  Car.  2,  c.  3.  writ  of  execution  is  actually  delivered  to  the  sheriff (();  fo 

then,  by  the  Statute  of  Frauds,  the  sale  is  finndulent,  and  dM 

property  shall  answer  the  debt  from  the  time  of  deUvering  dv 

wnt. 

Requisites  in         K  a  man  agrees  with  another  for  goods  at  a  certain  pcioe 

^^*  ^^        he  may  not  cany  them  away  before  he  has  paid  fiar  them;  lb 

it  is  no  sale  without  payment,  unless  the  contrary  be  e^xeBal 

agreed ;  and  therefore,  if  the  vendor  says,  the  price  of  a  ben 

is  4/L,  and  the  vendee  says  he  will  give  4L,  the  baigam  i 

struck ;  and  they  neither  of  them  are  at  liberty  to  be  ofl^  pn 

vided  immediate  possession  be  tendered  by  the  other  fUt 

But  if  neither  the  money  be  paid,  nor  the  goods  deUverei 

nor  tender  made,  nor  any  subsequent  agreement  be  entere 

into,  it  b  no  contract,  and  the  owner  may  dispose  of  the  good 

Uobb.  41.         as  he  pleases ;  but,  if  any  part  of  the  price  is  paid  down,  if  i 

c.  «!      *        ^  ^^^  ^  penny,  or  any  portion  of  the  goods  delivered  by  w 

of  earnest^  the  property  of  the  goods  is  absolutely  bound  b 

Inst  3,  tit.  24.    [^  ^^ J  ^jjg  vendee  may  recover  the  goods  by  action,  as  ^  t 

29  Car.  2,  c.  3.  ^^  vendor  may  the  price  of  them.     And  such  r^ard  does  4 

law  pay  to  earnest,  as  an  evidence  of  a  contract,  that  by  di 

Statute  of  Frauds  no  contract  for  the  sale  of  goods,  to  theiFah 

of  lOL  or  more,  shall  be  valid,  unless  the   buyer  actuall 

receives  part  of  the  goods  sold,  by  way  of  earnest  on  hispirt 

or  unless  he  gives  part  of  the  price  to  the  vendor,  by  way  ( 

earnest,  to  bind  the  bargain,  or  in  part  of  payment,  or  unlet 

some  note  in  writing  be  made  and  signed  by  the  party,  orb: 

agent,  who  is  to  be  charged  with  die  contract     And,  irit 

regard  to  goods  under  the  value  of  10/L  no  contract  or  agm 

ment  for  the  sale  of  them  shall  be  valid,  unless  the  goods  ii 

to  be  delivered  within  one  year;  or  unless  the  contract  be  mac 

in  writing,  and  signed  by  die  party,  or  his  agent,  who  is  tol 

Effect  of  sale,    charged  therewith  (c).     As  soon  as  the  bai^ain  is  struck  d 

(6)  By  29  Car.  2,  c.  3,  8.  16,  no  &,  fa.  or  other  execution  binds  the  property  in  tl 
goods,  but  from  the  time  that  such  writ  is  delivered  to  the  sheriff,  under  sheriK 
coroner,  to  be  executed,  who  are,  upon  receipt  of  any  such  writ,  to  indorse  the  dite 
such  receipt  But  by  the  4th  of  Regulse  Generales  of  H.  T.  4  Wm.  4,  all  jodgoet 
are  to  be  entered  of  record  of  the  day  of  the  month  and  year,  whether  in  tenn  or 
vacation,  when  signed  and  are  to  have  relation  to  that  day. 

(c)  Unless  the  agreement,  or  some  memorandum  or  note  thereqf,  shall  be  in  writa 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereoDto  I 
him  lawfully  authorized ;  29  Car.  2^  c.  3,  s.  4.  There  must  be  a  signing,  either  bf^ 
actual  signature  of  the  name,  or  something  intended  by  the  writer  to  be  equivalent  to 
signature,  such  as  a  mark  by  a  marksman ;  Selby  v.  Selby,  3  Mer,  2. 
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propeity  of  the  goods  is  transferred  to  the  vendee,  and  that  of 

the  price  to  the  vendor ;  but  the  vendee  cannot  take  the  goods, 

ODtii  he  tenders  the  price  agreed  on.     K  he  tenders  the  money  Hob.  41. 

to  the  vendor,  and  he  refuses  it,  the  vendee  may  seize  or  have 

an  action  against  the  vendor  for  detaining  them ;  and  by  a 

regular  sale,  without  deUveiy,  the  property  is  so  absolutely 

Tested  in  the  vendee,  that  if  a  horse  so  sold  before  deUvery 

dies  in  the  vendor's  custody,  still  he  is  entitled  to  the  money, 

because  by  the  contract  the  property  was  in  the  vendee.  Noy.  c.  42. 

But  property  may  also  in  some  cases  be  transferred  by  sale.  Sales  in  market 
tiion^  the  vendor  has  none  in  the  goods.     The  general  rule  ^^^  713^ 
of  kw  is,  that  all  sales  and  contracts  of  any  thing  vendible,  in 
fiuTB  or  markets  overt  (that  is,  open,)  shall  not  only  be  good 
between  the  parties,  but  also  be  binding  on  all  those  that  have 
my  right  or  property  therein.     Market  overt  in  the  country 
is  only  held  on  the  special  days  provided  for  particular  towns 
by  charter  or  prescription ;  but  in  London  every  day,  except 
Sunday,  is  market-day.     The  market-place,  is  in  the  country  Oro.  Jtc.  68. 
the  only  market  overt ;  but  in  London  every  shop  in  which  ^  j^  g«* 
goods  are  exposed  pubUcly  to  sale  is  market  overt,  for  such  i2^kid.52l. 
things  only  as  the  owner  professes  to  trade  in.     K  my  goods 
are  stden  fix>m  me,  and  sold,  out  of  market  overt,  my  property 
is  not  altered,  and  I  may  take  them  wherever  I  find  them. 
And  by  1  Jac  1,  c.  21,  the  sale  of  any  goods  wrongfully  taken 
to  any  pawnbroker  in  London,  or  within  two  miles  thereof^ 
siall  not  alter  the  property,  for  this,  being  a  clandestine  trade, 
is  made  an  exception  to  the  general  rule.     And,  even  in  market 
overt,  if  the  goods  be  the  property  of  the  king,  such  sale  will 
in  no  case  bind  him ;  though  it  binds  in&nts,  feme  coverts, 
idiots,  or  lunatics,  and  men  beyond  sea  or  in  prison ;  or  if  the 
goods  be  stolen  fix>m  a  common  person,  and  then  taken  by  the 
king's  oflScer  firom  the  felon,  and  sold  in  open  market ;  still,  if 
die  owner  has  used  due  diligence  in  prosecuting  the  thief  to 
oonnction,  he  loses  not  his  property  in  them  (d).     So,  if  the  Bacon's  Use  of 
bi^  knows  the  property  not  to  be  in  the  seller :  or  there  be  ^®  ^'''  ^^' 
my  other  fraud  in  the  transaction ;  if  he  knows  the  seller  to  be 
sninfiint,  or  feme  covert  not  usually  trading  for  himself;  if  the 
sale  be  not  originally  and  wholly  made  in  the  fidr  or  market, 
wnot  at  the  usual  hours ;  the  owner's  property  is  not  bound 

{i)Bj7  9tS  Geo.  4,  c.  29»  b.  57,  the  owner  of  stolen  property  prosecuting  the  thief 
sr  leceiver  to  conviction  is  entitled  to  restitution  of  hie  property,  except  a  negotiable 
■Mtmoient  bandjlde  taken  or  received  for  a  valuable  connderation  without  notice. 
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2  Inst.  713,       thereby.     K  a  man  buys  his  own  goods  m  a  &ir  or  mailed 
^^^'  the  contract  of  sale  shall  not  bind  him,  so  that  he  shall  render 

the  price :  unless  the  property  had  been  previously  altered  by 
Perk.  8. 93.       &  former  sale.     And,  if  the  vendor,  who  sold  without  having 
the  property,  comes  again  into  possession  of  the  goods,  the 
original  owner  may  take  them,  when  foimd  in  the  hands  of  the 
2  Inst.  713.       party  who  was  guilty  of  the  first  breach  of  justice. 
As  to  sales  of         A  purchaser  gains  no  property  in  a  horse  that  has  been 
stolen  horses,     stolen,  unless  it  be  bought  in  a  fair  or  market  overt,  according  to 
the  directions  of  2  P.  &  M.  c.  7,  and  31  Eliz.  c  12,  which  rendff 
it  necessary,  in  order  to  a  valid  sale  of  horses  at  any  £sdr  or 
market,  that  it  be  openly  exposed  for  one  hour,  between  ten 
A.  M.  and  sun-set,  in  the  public  place  used  for  such  sales,  and 
not  in  any  private  yard  or  stable ;  and  afterwards  brought  by 
both  the  vendor  and  vendee  to  the  book-keeper  of  such  fidr  or 
market,  who  is  to  enter  the  price,  colour,  and  marks  of  the 
horse,  with  the  names,  additions,  and  abode  of  the  vendee  and 
vendor;  the  latter  being  properly  attested.     Nor  shall  such 
sale  take  away  the  property  of  the  owner,  if  within  six  montb 
after  the  horse  is  stolen,  he  puts  in  his  claim  before  some 
magistrate,  where  the  horse  shall  be  found ;  and  within  for^ 
days  more,  proves  it  to  have  been  his  property,  by  the  oath  of 
two  witnesses^  and  tenders  to  the  person  in  possession  such 
price  as  he  bondfde  paid  for  him  in  market  overt     But,  in 
case  any  one  of  the  points  before  mentioned  be  not  observed, 
such  sale  is  utterly  void ;  and  the  owner  shall  not  lose  his  pro- 
perty, but  at  any  distance  of  time  he  may  seize  or  bring  an 
action  for  his  horse,  wherever  he  happens  to  find  him  {e)* 
As  to  warranty       A  purchaser  of  goods  and  chattels  may  have  a  satis&ction 
4^(fro^c  474.  ^^  ^^  seller,  if  he  sells  them  as  his  own  without  any  wa^ 
I  Roll.  Abr.      ranty,  and  the  title  proves  deficient     But  the  vendor  is  not 
bound  to  answer  for  the  eoodness  of  the  wares,  unless  he 

F  N  B  94. 

'    *    *     *     expressly  warrants  them    to  be   sound  and  good,   or  unk* 
5.      '  he  knew  them  to  be  otherwise,  and  used  art  to  di^uise  then)) 

or  unless  they  turned  out  to  be  different  fix)m  wha^  he  repre- 
sented them  to  the  buyer  (/). 


(e)  A  magistrate  has  no  power  under  31  Eliz.  c.  12,  to  cause  a  stolen  horse  to  be  re- 
delivered to  the  owner,  unless  proof  of  the  actual  theft  be  first  given ;  Joseph  ?.  AJSi»h 
2  Stark.  1Q. 

(/)  ''The  following  distinctions  seem  peculiarly  referable  to  the  sale  of  hones.  1^ 
the  purchaser  gives  what  is  called  a  sound  price,  that  is,  such  as  from  the  appearsnce 
and  nature  of  the  horse  would  be  a  fair  and  full  price  for  it,  if  it  were  in  fact  free  from 
blemish  and  vice,  and  he  afterwards  discovers  it  to  be  unsound  or  vicious,  and  retmtif 
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Bailment,  fix)m  the  French  bailler,  to  deliver,  is  a  deliveiy  of  Bailment, 
goods  in  trust,  upon  a  contract  expressed  or  implied,  that  the 
trust  shall  be  faithfully  executed  on  the  part  of  the  bailee.     As 
if  cloth  be  delivered,  or  bailed,  to  a  tailor  to  make  a  suit  of  clothes, 
be  has  it  upon  an  implied  contract  to  render  it  again  when  made, 
and  that  in  a  workmanly  manner.     If  money  or  goods  be  i  Veni.  268. 
delivered  to  a  common  carrier,  he  is  under  a  contract  in  law  to 
pay,  or  cany,  them  to  the  person  appointed.     If  a  horse  or  other  12  Mod.  482. 
goods,  be  delivered  to  an  innkeeper  or  his  servants,  he  is  boimd 
to  keep  them  safely,  and  restore  them  when  his  guest  leaves  Cro.  Eliz.622. 
the  house  (^). 

If  a  man  takes  in  a  horse  or  other  cattle  to  graze  and  de-  Agistment 
pasture  in  his  grounds,  which  the  law  calls  agistment^  he  takes 
them  upon  an  impUed  contract  to  return  them  on  demand  to 
the  owner  (A).     If  a  pawnbroker  receives  plate  as  a  pledge,  for  Cro.  Car.  271. 
lepayment  of  money  lent,  he  has  them  upon  a  contract  to 
restore  them,  if  the  pledgor  redeems  them  in  due  time;  for  the  Cro.  Jac  245. 
execution  of  which  contract  regulations  are  made  by  30  Geo.  2,  ^®*^'  ^^®' 
c24(e> 

If  a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  .T^®.  ?*"l®®'' 
Ae  receiver  is  bound  to  restore  it  on  demand,  but  such  a  oflosi. 


it  in  a  reasonable  time,  he  may  recover  back  the  price  he  has  paid  in  an  action  against 
the  sdler  for  so  much  money  had  and  received  to  his  use,  provided  he  can  prove  the 
Mller  knew  of  the  unsoundness  or  vice  at  the  time  of  the  sale ;  for  the  concealment  of 
mch  a  material  circumstance  is  a  fraud  which  vacates  the  contract.  But  if  a  horse  is 
lold  with  an  express  warranty  by  the  seller  that  it  is  sound  and  free  from  vice,  the 
iiyer  may  maintain  an  action  upon  this  warranty  or  special  contract  without  returning 
be  horse  to  the  seller,  or  without  even  giving  him  notice  of  the  unsoundness  or  vicious- 
en  of  the  horse;  yet  it  will  raise  a  prejudice  against  the  buyer's  evidence  if  he  does 
ot  give  notice  within  a  reasonable  time  that  he  has  reason  to  be  dissatified  with  his 
irgain;  H.  jB.  17.  The  warranty  cannot  be  tried  in  a  general  action  of  assumpsit  to 
ecover  back  the  price  of  the  horse  iCowp.  819).  In  a  warranty  it  is  not  necessary  to 
bow  that  the  seller  knew  of  the  horse's  imperfections  at  the  time  of  the  sale."  Black, 
^ioMi.  by  Christian,  vol,  2,p,  451  n. 

{$)  An  innkeeper  has  a  lien  on  all  goods  of  his  guests  for  the  payment  of  his  bill ; 
Thomsom  V.  Lacy,  3  B.S^  A,  283.  He  is  responsible  for  the  goods  of  his  guest ;  Rich- 
Mosdv.  Smith,  2  M,  &;  R.  235 ;  8  £.  ^  C.  9.  But  it  is  otherwise  if  there  has  been  negli- 
jence  on  the  part  of  the  guest;  Burgess  v.  Clements,  4  M.  Sf  S.  306;  Holt,  211  n.; 
I  SUtrh.  251 II. ;  Rooth  v.  Wilson,  I  B,  S^  A.  59. 

[D  And  he  cannot  retain  them  till  payment :  innkeepers  and  common  carriers  are 

compelled  to  receive  guests  and  to  convey  goods ;  but  the  law  does  not  oblige  any  one 

to  receive  cattle  into  pasture ;  consequently  whoever  does  so  without  a  special  agree- 

o«t  gives  credit  to  the  person  of  the  owner ;  Bacon's  Abr.  Bailment, — Black,  Comm,  by 

^Wias,  00/.  2,  p.  452  n. 

(4  And  see  39  &  40  Geo.  3,  c.  99. 
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general  bailment  will  not  charge  the  bailee  with  any  loss,  unleaB 

iJ'm]^^*      it  happens  by  gross  neglect,  which  is  an  evidence  of  finnid; 

'  •  but  if  he  undertakes  specially  to  keep  the  goods  safely  and 

securely,  he  is  bound  to  take  the  same  care  of  them,  as  apm- 

dent  man  would  take  of  his  own 
ThebaUM has  In  all  these  instances  there  is  a  special  qualified  property 
pertv  in  the  transferred  from  the  bailor  to  the  bailee,  together  with  die 
gM^elt^red  possession*  It  is  not  an  absolute  property,  because  of  his  ogq- 
maj maintam  tract  for  restitution;  the  bailor  having  still  left  in  him  the 
i^Mwhloilbf  ^^^  ^  ^  chose  in  action,  grounded  upon  such  contract;  and 
ttract  or  injure  on  accoimt  of  this  qualified  property  of  the  bailee,  he  may  (as 
them.  ^^^  ^  ^g  bailor)  maintain  an  action  against  such  as  injure  or 

13  Rep.  69.      tate  a^j^y  ^ggg  chattels. 

^1^;^."^  Hiring  and  borrowing  are  also  contracts  by  whichaqoft- 

^^'  lified  property  may  be  transferred  to  the  heir  or  borrower:  in 
which  there  is  only  this  difference,  that  hiring  is  always  ftrs 
price,  borrowing  is  gratuitous.  But,  the  law  in  both  cases  is 
the  same.  They  are  both  contracts,  whereby  the  possessioD 
and  a  transient  property  is  transferred  for  a  particular  time  or 
use,  on  condition  to  restore  the  goods  at  the  time  stipulated^ 

Tel?.  172.        together  with  the  price  agreed  on  or  left  to  be  implied  by  kw, 

Cro.  Jac.  236.    according  to  the  value  of  the  service. 

Of  mtereator  There  is  one  species  of  this  price  or  reward :  that  is,  when 
money  is  lent  on  a  contract  to  receive  not  only  the  prindpil 
sum  again,  but  also  an  increase  by  way  of  compensation  tat 
the  use ;  which  is  called  inieresty  the  rate  being  generally  go- 
verned by  the  hazard  attending  the  security  given  for  die 
loaiL  But  sometimes  the  hazard  may  be  greater  than  the  nte 
of  interest  allowed  by  law  will  compensate,  and  this  gives  rise  to 
the  practice  of  bottomiy,  or  respondentia  ;  policies  of  insurance; 
and  annuities  upon  lives. 

Bottomry  or  Bottomry  is  in  the  nature  of  a  mortgage  of  a  ship;  when 

bonda.  the  owner  takes  up  money  to  enable  him  to  carry  on  the 

voyage,  and  pledges  the  keel  or  bottom  of  the  ship  as  a  secon^ 
for  the  repayment  In  which  case  it  is  understood,  that,  if  die 
ship  be  lost,  the  lender  loses  his  whole  money;  but,  if  it  retunis 
in  safety,  he  receives  back  his  principal,  and  also  the  inteiert 

Bacon's  EasajB,  agreed  upon,  though  it  may  exceed  the  l(^al  rate*     The  dup 

Cro.  Jac  208.  ^^^  tackle,  if  brought  home,  are  answerable  (as  well  as  the 
person  of  the  borrower)  for  the  money  lent  But  if  the  low 
is  not  upon  the  vessel,  but  upon  the  goods  and  merchaodisey 
which  must  necessarily  be  sold  or  exchanged  in  the  course  of 
the  voyage,  then  only  the  borrower,  personally,  is  bound  to 
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iiHwer  the  contrBCt;  who  therefore  in  this  case  is  said  to 
ab  op  money  at  respondentia. 

Bj  19  Gea  2,  c  37,  all  monies  lent  on  bottomry  or  at  Bottomry  or 
^ipendentioy  on  vessels  bound  to  or  from  the  East  Indies  must  bonu^T^^ 
e  expressly  lent  only  upon  the  ship  or  the  merchandise ;  the 
nder  has  the  benefit  of  salvage ;  and  if  the  borrower  has  not 
imterest  in  the  ship,  or  goods  on  board,  equal  to  the  loan,  he  is 
aUe  to  the  lender  for  so  much  thereof  as  has  not  been  ex- 
ended,  with  legal  interest  and  all  other  charges,  though  the 
up  and  merchandise  be  lost  (j), 

A  policy  of  iniurance  is  a  contract  between  A.  and  B.,  that  PoUciet  of  in- 
ponA.'s  paying  a  premium  equivalent  to  the  hazard  run,R  ^''"^' 
rin  indemnify  or  insiu^  him  against  a  particular  event  By 
4  Gea  3,  c  48,  no  insurance  can  be  made  on  lives,  or  on  any 
dier  event,  wherein  the  party  insured  has  no  interest ;  in  all 
olieies  the  name  of  such  interested  party  must  be  inserted;  and 
oddog  more  can  be  recovered  thereon  than  the  amount  of  the 
iterest  of  the  insured,  {k)  This  does  not  however  extend  to 
Mone  insurances.  (/) 

Pdides  of  insurance  being  contracts,  the  very  essence  of  Wagering  po- 
'Udi  consists  in  observing  the  purest  good  fiuth  and  integrity ;  ^^^ 
nd  and  undue  concealment  in  them  is  guarded  against,  by 
( Gea  2,  c.  37,  which  enacts,  that  all  insurances,  interest  or 
0  interest,  or  without  &rther  proof  of  interest  than  the  policy 
id(  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
ibage  to  the  insurer,  shall  be  void,  except  upon  privateers,  or 
MR  ships  or  merchandise  from  the  Spanish  and  Portuguese 
minions:  and  that  no  re-assurance  shall  be  lawful,  except 
e  finmer  insurer  shall  be  insolvent,  bankrupt,  or  dead ;  and 


[;*)  An  assured  on  bottomry  cannot  recover  against  the  nnderwriter,  unless  there  has 
IB  tn  actual  total  loss  of  the  ship ;  for  if  the  ship  exists  in  specie  in  the  hands  of 
( ovnerv,  though  under  circumstances  that  would  entitle  the  assured  on  the  ship  to 
tndon,  it  will  prevent  its  being  a  total  loss  within  the  bottomry  bond ;  Thomson 
Soya/  Exchange  Jsswrance  Company,  I  M,^  S,30;  16  East,  214.  A  lender  in  bot- 
my  cannot  recover  if  a  loss  happen  by  capture,  if  it  be  such  as  to  occasion  a  total 
i;  but  if  the  ship  be  taken  and  detained  for  a  short  time,  and  yet  arrive  at  the  port 
destination  within  the  time  limited  (if  time  be  mentioned  in  the  condition),  the  bond 
not  forfeited,  and  the  obligee  may  recover;  Joyce  v.  iVUUamson,  3  Dougi.  164;  2 
vi.  hs.  267 ;  2  Marsh.  Ins,  760.  And  see  on  this  subject,  cap.  7,  Smith's  Commercial 
■1,346. 

Cn  By  14  Geo.  3,  c.  78,  the  insurance  office  may  cause  the  money  to  be  laid  out  in 
9>^  It  tiie  request  of  any  person  interested  in  a  building  burnt  down  or  damaged,  or 
9^  lay  suspicion  of  fraud. 
(I)  As  to  which,  see  Smith's  Commercial  Law,  cap.  4,  p.  260,  and  19  Geo.  2,  c.  3 ;  6 
^l,c  18;  and  5  Geo.  4,  c.  114. 
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that  in  the  East  India  trade,  the  lender  on  bottomiy,  or  t 
respondenliay  shall  alone  be  insured  for  the  money  1^  nl 
the  borrower  shall  (in  case  of  a  loss)  recover  no  more  upon  iny 
insurance  than  the  surplus  of  his  property,  above  the  value  of 
his  bottomry  or  respondentia  bond(i»). 
^  The  practice  of  piurchasing  annuities  for  lives  at  a  certn 
price  or  premium,  arises  from  the  inability  of  the  bonowei^tP 
give  the  lender  a  permanent  security.    He  therefore  agreeBte 
repay  aimuaUy,  during  his  Ufe,  some  part  of  the  money  hmami. 
in  addition  to  the  legal  interest,  as  a  compensation  fode 
hazard  incurred  by  the  lender  of  losing  the  principal  endidj 
by  the  borrower's  death ;  and  i^  by  the  terms  of  the  coDtiMt 
the  lender's  principal  is  bond  fde,  (and  not  colourably)patii 
jeopardy,   no  inequaUty   of  price  will  make  it  an  usuiioii 
bargain. 

By  17  Geo.  3,  c.  26,  upon  the  sale  of  any  life  annuity  o( 
more  than  the  value  of  10/L  per  annum,  (unless  on  a  soffickot 
pledge  of  lands  in  fee  simple  or  stock  in  the  public  funds)  tb 
true  consideration,  which  shall  be  in  money  only,  must  be  at 
forth  and  described  in  the  security  itself;  and  a  memoriil  cl 
the  date  of  the  security  of  the  names  of  the  parties,  cestm  fm 
trusts^  cestui  que  viesy  and  witnesses,  and  of  the  consideiHtki 
money,  must,  within  twenty  days  after  its  execution,  be  innlM 
in  chancery  {n) ;  or  the  security  shall  be  void.  In  case  c| 
collusive  practices  respecting  the  consideration,  the  court  ii 
which  any  action  is  brought  or  judgment  obtained  upon  9fA 
seciuity  may  order  the  same  to  be  cancelled,  and  the  judgmeni 
(if  any)  to  be  vacated  (o).     All  contracts  for  the  purchase  d 


(m)  By  14  Geo.  3,  c.  48,  the  insured  must  have  an  interest  in  the  life  or  UvM  tk 
event,  whose  name  must  be  inserted  in  the  policy — and  no  greater  sum  is  recofontt 
than  the  amount  of  such  interest;  but  this  prohibition  does  not  apply  to  penifl 
insuring  bond  fide  on  their  own  lives.  By  3  &  4  Wm.  4»  c.  23»  the  duties  imposed  l| 
65  Geo.  3,  c  184,  on  sea  insurances  in  England,  and  by  56  Geo.  3,  c.  56,  in  Ireland  fli 
repealed,  and  new  duties  at  a  lower  rate  imposed.  By  3  &  4  Wm.  4»  c.  43,  t.  29^  4i 
jury  may  give  interest  above  the  money  recoverable,  in  all  actions  on  pdidee  of  laMV 
ance  made  after  passing  that  act. 

(n)  By  53  Geo.  3,  c  141,  the  time  prescribed  for  the  enrolment  is  thirty  days.  He 
act  is  explained  by  3  Geo.  4,  c.  92 ;  and  by  7  Geo.  4,  c.  75,  no  further  or  other  mm 
of  witnesses  are  required  in  the  memorial  than  appear  in  the  deed. 

(o)  Or  if  the  consideration,  or  any  part  of  it,  be  paid  in  goods,  or  if  any  part  of  A 
consideration  be  retained  on  pretence  of  answering  the  future  payments  of  the  imidQ 
the  annuity  is  void ;  17  Geo.  3,  c.  26,  s.  4.  The  53  Geo.  3,  c.  141,  a.  6,  has  a  nfldi 
enactment.  The  order  vacating  the  judgment,  would  be  made  on  motion  to  itiy  A 
proceedings  thereon  or  the  action  for  payment  of  the  annuity. 
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mniities  from  infiunts  are  void,  and  incapable  of  confinnation 
Bier  they  are  of  age. 

Tbe  extremity  of  legal  interest  that  can  now  be  taken  is  Jive  Of  a  confirwst 
rr  cent  yearly,  as  fixed  by  12  Ann.  stat  2,  c.  16  (p).     But  if  terett 
contract  which  carries  interest  be  made  in  a  foreign  country, 
r  courts  will  direct  the  payment  of  interest  according  to  the 
w  of  that  country.     And  by  14  Geo.  3,  c  79,  all  mor^ages 
'Other  securities  upon  estates  or  other  property  in  Ireland, 
:the  plantations,  bearing  interest  not  exceeding  six  per  cent, 
wH  be  legal ;  though  executed  in  Great  Britain,  unless  the 
noey  lent  shall  be  known  at  the  time  to  exceed  the  value  of 
le  thing  pledged ;  in  which  case,  to  prevent  usurious  contracts  ' 

t  borne,  under  colour  of  such  foreign  securities,  the  borrower 
nil  forfeit  treble  the  sum  borrowed. 


(p)  By  7  &  8  Wm.  4  and  1  Vict.  c.  80»  exempting  bills  of  exchange  and  promissory 
Met  from  the  usury  laws,  no  bill  of  exchange  or  promissory  note  made  payable  at  or 
ttm  twelve  months  after  the  date  thereof,  or  not  having  more  than  twelve  months  to 
M,  ilnD,  by  reason  of  any  interest  taken  thereon,  or  secured  thereby,  or  any  agree- 
nt  to  pay  or  receive  or  aUow  interest  in  discounting,  negociating,  or  transferring  the 
mt,  be  void ;  nor  shall  the  parties'  liability  be  affected  by  the  usury  laws ;  nor  shall 
ijpcnon  drawing,  accepting,  or  indorsing  the  same,  or  lending  money  thereon,  be 
Afe  to  any  penalty  under  the  usury  laws. 

By  3  &  4  Wm.  4,  c.  42,  s.  28,  upon  all  debts  or  sums  certain,  payable  at  a  certain 
Ml  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
■jaUow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  interest 
■i  the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
ifiUe  by  virtue  of  some  written  instrument  at  a  certain  time ;  or  if  payable  otherwise, 
ka  from  the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as 
idi  demand  shaU  give  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date 
Cneh  demand  until  the  time  of  payment.  The  jury,  on  the  trial  of  any  issue,  or  on 
qr  inquisition  of  damages,  may  give  damages  in  the  nature  of  interest  above  the  value 
f  the  goods,  at  the  time  of  the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass 
biiMf  atportatis,  s.  29.  If  any  person  shall  sue  out  any  writ  of  error  upon  any  judg- 
given  in  any  court  in  any  action  personal,  and  the  court  of  error  shall  give  judg- 
for  tiie  defendant,  then  interest  shall  be  allowed  by  the  court  of  error  for  such 
iM  as  execution  has  been  delayed  by  such  writ  of  error  for  the  delaying  thereof,  s.  30. 
The  act  6  &  6  Wm.  4,  c.  41,  after  reciting  the  acts  invalidating  securities  given  for 
Bnadentions  arising  out  of  gaming,  usurious,  and  certain  other  illegal  transactions, 
Hid  stating  that  such  securities  were  sometimes  indorsed  or  assigned  to  purchasers  for 
ivdnable  consideration  without  notice  of  the  original  consideration;  and  that  the 
WvUmce  of  such  securities  in  the  hands  of  such  purchasers  was  often  attended  with 
fWt  hardship  and  injustice,  enacted,  that  every  note,  bill,  or  mortgage,  which,  if  the 
iBkhid  not  been  passed,  would  by  the  recited  acts  have  been  void,  shall  be  deemed  to 
We  Wen  given  for  an  illegal  consideration ;  and  that  the  money  paid  to  the  holder  of 
^fA  sseniities  shall  be  deemed  to  be  paid  on  account  of  the  person  to  whom  the  same 
^enginally  given. 

T 
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Debt  The  lastgeneral  species  of  contracts^  is  ibatdidebi;  iAm 

a£-%rq****     *  chose  in  action  or  right  to  a  certain  sum  of  money  is  acq 

1  P.  Wms.       or  lost     This  may  be  the  counterpart  o^  and  arise  fiom  i 

^^^*  the  other  species  of  contracts.     Any    contract  ¥rhere 

determinate  sum  of  money  becomes  due  to  any  penMn  m 

not  paid,  but  remains  in  action  merely  as  a  contract  of 

It  comprehends  a  great  variety  of  acquisition ;  being  Of 

divided  into  debts  of  record^  debts  by  specie^  and  ddli 

simple  contract 

Debu  of  record       A  debt  of  record  is  a  sum  of  money  which  appean  to  h 

by  the  evidence  of  a  court  of  record.     As  when  any  ^ 

simi  is  adjudged  to  be  due  fi-om  the  defendant  to  the  jda 

on  an  action  or  suit  at  law;  debte  upon  reognizance,  sb 

merchant,  and  statutes  staple,  are  also  debts  of  record; 

the  contract  on  which  they  are  founded,  is  witnessed  b 

highest  kind  of  evidence,  viz.  by  matter  of  record,  beii 

first  and  principal  class  of  debts. 

By  specialty.         Debts  by  specialty y  or  special  contract ;  being  the  next 

of  debts  after  those  of  record,  are  such  whereby  a  sum  of  n 

becomes,  or  is  acknowledged  to  be  due  by  deed  or  instn 

under  seaL     Such  as  by  deed  of  covenant,  by  deed  of  sa 

lease  reserving  rent,  or  by  bond  or  obligation. 

Simple  con-  Debts  by  simple  contrcuity  are  such  where  the  contract 

which  the  obligation  arises  is  neither  ascertained  by  matl 

record,  nor  by  specialty,  but  by  mere  oral  evidence:  i 

notes  unsealed,  which  are  capable  of  a  more  easy  prod 

(therefore  only)  better  than  a  verbal  promise.   By  29  Car.  2 

no  executor,  or  administrator,  shall  be  chaiged  upon 

special  promise  to  answer  damages  out  of  his  own  estate ; 

no  person  shall  be  charged  upon  any  promise  to  answi 

the  debt,  default  or  miscarriage  of  another,  or  to  dungi 

person  upon  any  agreement  made  in  consideration  of  man 

or  upon  any  contract  or  sale  of  any  real  estate,  or  upmi 

agreement  that  is  not  to  be  performed  within  one  year 

the  making;    unless  the   agreement  or  some  memona 

thereof  be  in  writing,  and  signed  by  the  party  himself 

charged  therewith  or  by  his  authority. 

chan^  Bills  of  exchange  and  promissory  notes  {q)  form  a  spec 

(9)  By  7  &  8  Wm.  4  and  1  Vict.  c.  80,  bills  of  exchange  and  promissory  notes 
able  within  twelve  months  after  date,  are  exempted  from  the  operation  of  the ' 
laws.  But  this  act  being  in  force  only  till  Ist  Jannary  1840,  it  was  enacted  by  S 
c.  37*  that  not  only  all  such  bills  and  notes,  made  payable  at  or  within  twelve  m 
after  the  date  thereof  or  not  having  more  than  twelve  months  to  run,  but  also  all 
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UlB  upon  simple  contract  A  bill  of  exchange  is  an  open 
letter  of  request  firom  one  man  to  another^  desiring  him  to  pay 
I  certain  sum  therein  named  to  a  third  person  on  his  account 
The  person  who  writes  this  letter  is  called  in  law  the  drawer^ 
ind  he  to  whom  it  is  written  the  drawee  ;  and  the  third  person 
or  n^odator  to  whom  it  is  payable  is  called  the  payee.  These 
Idb  are  either  foreign  or  inland;  foreign^  when  drawn  by  a 
nerchant  residing  abroad  upon  his  correspondent  in  England, 
orvjctf  venfd;  and  inland  when  both  the  drawer  and  the 
i^iwec  reside  in  this  kingdom.  Formerly  foreign  bills  of 
ncl^uige  were  more  r^arded  by  the  law  than  inland  ones,  but 
IDvr  they  are  both  put  upon  the  same  footing,  there  being  no 
ttbenoe  in  law  between  them  (r).  Promissory 

IVomissory  notes  or  notes  of  hand,  are  a  plain  and  direct  notes. 

tf  Booej  above  10/.,  except  apon  security  of  any  lands,  tenements,  or  hereditaments,  or 
My  estate  or  interest  therein,  shall  be  exempted  from  the  operation  pf  the  laws  against 
■By;  bat  no  one  can  recover  more  than  5/.  per  cent.,  unless  proved  to  have  been 
■pntsly  agreed  upon  by  both  parties.  This  act»  which  continues  in  force  till  Ist  of 
hniary,  1S42,  does  not  extend  to  pawnbrokers. 

By  15  Geo.  3,  c.  51  and  48  Geo.  3,  c.  88,  all  bills  and  notes  for  less  than  20#.  are  void. 

By  17  Geo.  3,  c.  30,  aU  negotiable  notes,  bills,  and  drafts  for  208.  and  less  than  5/., 
state  the  names  and  places  of  abode  of  the  persons  to  whom  they  are  payable ; 
bear  date  when  given ;  be  made  payable  within  twenty-one  days,  and  are  not 
■frtiable  after  the  time  limited  for  payment.  Every  indorsement  must  be  made  before 
k  expiration  of  that  time;  must  bear  date  at  the  time  of  making,  and  must  specify  the 
and  abode  of  the  person  to  whom  it  is  made.  The  signature  of  the  note  and 
ent  must  be  attested  by  at  least  one  witness ;  a  form  for  such  notes  is  given  by 
ki  act,  and  all  others  are  void. 

By  7  Geo.  4,  c.  6,  the  issuing  of  bankers'  notes  under  5/.,  payable  on  demand  On  Si^R- 
tai4)  was  prohibited  after  5th  April,  1 829.    But  in  Scotland  they  are  still  in  circulation 

By  37  Geo.  3,  c.  136,  bills  or  notes,  if  on  stamps  of  an  equal  or  superior  value,  though 
Hfiferent  denominations  than  the  legal  stamp,  may  be  properly  stamped  on  payment 
i^  duty  and  a  penalty. 

By  55  Geo.  3,  c.  184,  persons  making,  issuing,  accepting,  or  paying  bills,  notes,  or 
bfts  not  duly  stamped,  are  liable  to  a  penalty  of  50/.,  and  a  penalty  of  100/.  for  post 
IliBg.  **  No  particular  form  of  words  is  necessary  to  a  note  or  bill,  and  if  it  be  doubtful 
kviuefa  it  is  intended  it  maybe  treated  as  either, but  neither  a/eme  covert  or  an  infant  can 
k a  party,  although  in  the  latter  case  for  necessaries ;"  Smith* s  Commercial  Law,  163, 176. 

(f)  One  very  important  distinction  between  foreign  and  inland  bills  of  exchange  still 
NBsint  unaltered  by  the  statutes ;  viz.  in  a  foreign  bill,  in  order  to  recover  against  the* 
faver  or  indorsers,  it  is  necessary  that  the  bill  should  be  protested  for  non-acceptance 
V  BOD-payment  (5  T.  R.  239) ;  but  a  protest  is  not  necessary  upon  an  inland  bill  to 
stride  tiie  holder  to  recover  the  amount  of  it  against  the  drawers  or  indorsers ;  the 
(dy  advantage  of  a  protest  upon  an  inland  bill,  is  to  give  the  holder  a  right  to  recover 
htaiuil.  and  expenses,  incurred  by  the  non-acceptance  or  non-payment  {Lord  jRaym. 
9N).   No  inland  bill  payable  at  or  after  sight  can  be  protested,  or  which  is  not  drawn, 

IQAIb  at  some  time  after  date  (4  T.  R.  170).— Mr.  Christianas  Note  to  Black.  Com, 

•*«,!».  457. 
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engagement  in  wridng,  to  pay  a  sum  specified  at  the  tnn^ 
therein  limited,  to  a  person  therein  named,  or  sometimes  to  Ui 
order  or  often  to  the  bearer  at  large  (*).     The  payee,  either  d[ 
a  promissory  note  or  bill  of  exchange,  has  a  property  in  adioD 
vested  in  him  by  the  express  contract  of  the  drawer  in  tb 
former  case,  and  his  implied  contract  in  the  latter,  m  dMt 
provided  the  drawee  does  not  pay  the  bill  the  drawer  will:  fir 
which  reason  it  is  usual,  in  bills  of  exchange,  to  ezpien  dut 
the  value  has  been  received  by  the  drawer;  in  order  to  di0V  < 
the  consideration   upon  which   the  impUed   contract  aiw 
This  vested  property  may  be  transferred  and  assigned  froB 
the  payee  to  any  other  man,  contrary  to  the  general  ruleof  tbe. 
common  law,  that  no  chose  in  action  is  assignable. 
As  to  the  mode       Th®  payee  or  person  to  whom  or  to  whose  order  such  Ml  of 
vif"^"*^      exchange  or  promissory  note  is  payable,  may,  by  indorBemenk 
or  writing  his  name  in  dorsoy  or  on  the  back  of  it  assign  oftt  ' 
his  whole  property  to  the  bearer,  or  to  another  person  by  Dsm^ .; 
either  of  whom  is  then  called  the  indorsee ;  and  he  may  aoip  ■ 
the  same  to  another,  and  so  on  in  infinitum.     A  promisniy 
note  payable  to  A.  or  bearevy  is  negociable  without  any  indooe- 
2  Sh      235      ^^^^  ^^^  payment  thereof  may  be  demanded  by  any  bearer  of 
CroMt  V.  it  (t).     The  payee  or  indorsee  of  a  bill  of  exchange  must  go  to 

T*"*/ g"  3       ^^  drawee  and  offer  the  bill  for  acceptance ;  which  acceptance 
B.  R.         '     (so  as  to  charge  the  drawer  with  costs)  must  be  in  writiDg, 


I 


(«)  By  3  &  4  Anne,  c.  9  and  7  Anne,  c.  25,  promissory  notes  are  placed  on  the 
footing  as  bills  of  exchange. 

(0  But  see  7  Geo.  4,  c.  6,  n.  (q)  p.  275.  By  9  Geo.  4,  c.  23,  bankers  not  in  Londoo  v 
within  three  miles,  with  a  license  and  security,  may  issue  unstamped  notes  and  hiDt  fir 
5/.  and  upwards  payable  on  demand,  but  at  a  short  date,  not  exceeding  twenty-one  dtjrii 
By  7  Geo.  4,  c.  46,  "  an  act  for  better  regulating  copartnerships  of  certain  btokoi 
in  £ngland  and  for  amending  39  &  40  Geo.  3,  c.  28,"  it  is  enacted,  that  copartnenhfi 
of  more  than  six  in  number  may  carry  on  business  as  bankers  in  England,  sixty-fin 
miles  from  London,  if  they  have  no  establishment  as  bankers  in  London,  and  thitefflf 
member  shall  be  liable  for  the  payment  of  all  bills,  &c.  But  by  s.  2,  tbe  act  doei  not 
authorize  copartnerships  to  issue  within  sixty- five  miles  of  London  any  bills  payablsfli 
demand,  nor  to  draw  bills  upon  any  partner  or  person  so  resident  for  less  than  50Ls 
nor  by  s.  3,  to  borrow  money  or  take  up,  or  issue  bills  of  exchange  contrary  to39  &^ 
Geo.  3,  c.  28,  except  as  provided  in  the  act.  By  s.  9>  such  copartnerships  shall  tQtvd 
be  sued  in  the  name  of  their  public  officer;  and  by  s.  10,  not  more  than  oneaclioi 
can  be  brought  for  recovery  of  one  demand.  By  s.  11,  decrees  of  a  court  of  ttpSif 
against  the  public  officer  take  effect  against  the  copartnership.  By  s.  12,  judgmenti 
against  such  public  officer  shall  operate  against  the  copartnership.  By  a.  1 3,  exeeatioa 
upon  any  judgment  obtsuned  against  any  such  public  officer  may  be  issued  against  toy 
member  of  the  copartnership ;  but  no  such  execution  shall  be  issued  without  leare  M 
granted  on  motion  in  open  court,  by  the  court  in  which  such  judgment  shall  bare  bees 
obtained,  and  when  motion  shall  be  made  on  notice  to  the  person  to  be  chaiged ;  nor 
after  the  expiration  of  three  years  next  after  any  such  person  shall  have  ceased  to  be  * 
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or  on  the  back  of  the  bilL(t<)    If  the  drawee  accepts  the 
her  Terballj  (v),  or  in  writing,  he  makes  himself  liable  to 

If  he  refuses  to  accept  it,  and  it  be  of  the  value  of  20/L  Stra.  lOOO. 
rards,  and  expressed  to  be  for  value  received,  the  payee 
»see  may  protest  it  for  non  acceptance ;  which  protest 
)e  made  in  writing,  under  a  copy  of  such  bill  of  exchange 
oe  pubUc  notary ;  or  if  no  such  notary  be  resident  in  the 
then  by  any  other  substantial  inhabitant,  in  the  presence 

credible  witnesses ;  and  notice  of  such  protest  must 

fourteen  days  after  be  given  to  the  drawer  (w). 
;  in  case  such  bill  be  accepted  by  the  drawee,  and  after  Protest  for 
ance,  he  fails  or  refuses  to  pay  it  within  three  days  after  "^^^-P^J™®"^*- 
)mes  due,  which  three  days  are  called  days  of  grace  (x)y 

t  of  such  corporation  or  copartnership.  By  9  Geo.  4,  c.  14,  no  writing  rendered 
iry  by  this  act  is  liable  to  stamp  duty.  As  to  joint-stock  companies  within  sixty- 
iles  of  London,  see  1  Vict.  c.  73.  In  a  recent  case,  Paidett  v.  Nuttall,  in  the 
I  bench,  a  motion  was  made  to  enter  a  suggestion  on  the  roll  pursuant  to  7  Geo.  4, 
8.  13,  in  order  to  issue  execution  against  the  defendant,  late  a  partner  in  a 
rben  it  was  held  that  a  scire  facias  must  be  first  brought,  under  which  the  rights 
bilities  of  the  parties  might  be  discussed. 

)y  1  &  2  Geo.  4,  c.  78,  s.  1,  if  any  person  shall  accept  a  bill  of  exchange,  pay- 
the  house  of  a  banker  or  other  place,  without  farther  expression  in  his  accept- 
luch  acceptance  shall  be  deemed  to  be  a  general  acceptance  of  such  bill ;  but  if 
eeptor  shall,  in  his  acceptance,  express  that  he  accepts  the  bill  payable  at  a 
''s  house  or  other  place  only,  and  not  otherwise  or  elsewhere,  such  acceptance 
e  deemed  to  be  qualified,  and  the  acceptor  is  not  liable  to  pay  it,  except  in  default 
ment,  when  such  payment  shall  have  been  duly  demanded  at  such  banker's 
or  other  place.  By  s.  2,  no  acceptance  of  any  inland  bill  of  exchange,  shall  be 
mt  to  charge  any  person,  unless  such  acceptance  be  in  writing  on  such  bill,  or  if 
M  more  than  one  part  of  such  bill,  on  one  of  the  said  parts. 
But  see  I  &  2  Geo.  4,  s.  2,  in  the  last  note. 

By  2  &  3  Wm.  4,  c.  98,  bills  of  exchange  expressed  to  be  payable  in  any  place 
than  the  residence  of  the  drawee,  if  not  accepted  on  presentment,  may  be  pro- 
in  that  place,  without  further  presentment  to  the  drawee,  unless  the  amount  be 
>  the  holder  on  the  day  on  which  such  bills  would  have  become  payable,  if  duly 
ed. 

By  6  &  7  Wm.  4,  c.  58,  bills  of  exchange  need  not  be  presented  to  the  acceptors 
«ioar,  or  to  the  referees,  until  the  day  following  the  day  on  which  they  become 
and  if  the  place  of  address  of  such  acceptor  or  referee  on  such  bill  be  elsewhere 
rhere  such  bill  shall  be  payable,  then  it  shall  not  be  necessary  to  forward  the  bill 
etentment  for  payment  to  such  acceptor  for  honour  or  referee  until  the  day  fol- 
[^  the  day  on  which  it  shall  become  due ;  and  if  the  following  day  be  a  Sunday,, 
Friday,  or  Christmas-day,  then  on  the  day  following  such  days  respectively. 
)  dajrs'  grace  are  allowed  on  promissory  notes  as  well  as  bills  of  exchange ;  Brown 
tmim,  4  T.  R.  148. 

r  39  &  40  Geo.  3,  bills  and  notes  becoming  due  on  Good  Friday  are  payable,  and 
bs  noted  and  protested  on  the  day  preceding,  in  the  same  manner  as  bills  and  notes 
ndng  doe  on  Sunday  or  Christmas-day. 
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the  payee  or  indorsee  is  then  to  get  it  protested  for  mw-poy- 

ment  in  the  same  manner,  and  by  the  same  persons  whoaie 

to  protest  it  in  case  of  non-acceptance ;  and  such  protest  moit 

also  be  notified  within  fourteen  days  after  to  the  drawer,  and 

he,  on  the  production  of  such  protest,  either  of  non-aceeptmoe 

or  non-payment,  is  bound  to  make  good  to  the  payee  oriB- 

dorsee  the  amount  of  the  bill,  and  all  interest  and  duBgnto 

LordRaym.      be  computed  fi*om  the  time  of  making   such    protest    V 

no  protest  be  made  or  notified  to  the  drawer,  any  daiDi|e 

accruing  by  such  neglect  shall  fall  on  the  holder.    The  \S^ 

when  refused,  must  be  demanded  of  the  drawer  as  soon  ■ 

conveniently  may  be,  or  the  law  will  imply  it  paid.    IF  dM 

bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get  the  dmne 

to  pay  it,  he  may  call  upon  either  the  drawer  or  the  indorser ;  (T 

if  it  has  gone  through  many  hands  upon  any  of  the  Indono^ 

and  such  indorser  so  called  upon  may  call  upon  any  previoif 

Salk.  127.         indorser ;  but  the  first  indorser  can  only  resort  to  the  drawa 

The  same  as  What  has  been  said  of  bills  of  exchange  is  applicabk  ab 

^^promissory     ^^  promissory  notes,  that  are  indorsed  over  and  n^odilel 

fi-om  one  hand  to  another  (y);  only  that  in  this  case  as  that  il 
no  drawee,  there  can  be  no  protest  for  non-acceptaooe  (4 
In  case  of  non-payment  by  the  drawer,  the  several  ind(»8eei 
of  a  promissory  note  have  the  same  remedy  as  upon  biDs  of 
exchange  against  the  prior  indorsers.  (z) 


By  7  &  8  Geo.  4»  c.  15,  the  same  provision  is  made  as  regards  prodamatioii  dayifll ; 
fast  and  thanksgiving  days ;  and  where  bills  and  notes  become  payable  on  the  diy  |i^ 
ceding  Good  Friday  or  Christmas-day,  notice  of  the  dishonour  need  not  be  given  mfl 
the  day  next  after  such  Good  Friday  or  Christmas-day ;  and  when  Christmas-diy  M  j 
fall  on  a  Monday,  notice  of  the  dishonour  of  notes  payable  on  the  preceding  Sittadlf  i 
need  not  be  given  until  the  Tuesday  next  after  such  Christmas-day.    By  t.  3,  Gut  "j 
Friday,  Christmas-day.  and  proclamation  days  and  days  of  fast  and  thanksgiving,  mtt 
be  considered  as  to  bills  and  notes  as  Sunday. 

(y)  By  3  &  4  Anne,  c.  9>  and  7  Anne,  c,  25,  promissory  notes  are  put  on  the  MM 
footing  as  bills  of  exchange. 

(«)  By  9  &  10  Wm.  3,  c.  17>  if  any  inland  bill  be  lost  before  it  is  payable,  the  dnwM 
must  give  another  of  the  same  tenor  to  the  holder,  who,  if  required,  must  give  Mcmilf 
to  indemnify  him  if  the  bill  be  afterwards  found. 

"  If  a  bill  or  note  has  been  lost  before  it  is  due,  and  was  when  lost  in  such  a  state  M 
the  transferee  of  the  finder  bond  fide  and  for  a  valuable  consideration  might 
on  it,  the  loser  cannot  succeed  in  an  action  upon  it  at  law ;  nor  can  an  action  be 
tained  for  the  consideration  on  which  it  was  given,  since  the  bill  operated  at  paymfli 
and  if  half  of  a  bill  or  note  transferable  by  delivery  be  lost,  the  holder  cannot  ine  itkv 
upon  the  other  half;"  Smith's  Commercial  Law,  230. 
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lUPT  is  ^^a  trader  who  secretes  himself  or  does  certain  Who  may 

^  tending  to  defraud  his  creditors."     The  laws  of  ^^  * 

cy  are  calculated  for  the  benefit  of  trade,  and  founded 

inciples  of  humanity  as  well  as  justice.     To  that  end, 

fer  privil^es,  both  on  the  creditors  and  on  the  bank- 

compeUing  the  bankrupt  to  give  up  all  his  effects  to 

tors,  and  by  giving  him  in  return  the  Uberty  of  his 

ud  a  certain  pecuniary  allowance.    No  person  can  have 

moti  (a)  of  bankrupt  awarded  against  him  unless  at 

wm  of  some  one  creditor  to  whom  he  owes  100/L ;  or  Petitioning 

3  whom  he  is  indebted  150i ;  or  of  more  to  whom  ^^**"* 

r  he  is  indebted  200/L  (6).     Buying  only,  or  selling 

1  not  qualify  a  man  to  be  a  bankrupt ;  but  it  must  be  Trading. 

ring  and  selling,  and  also  getting  a  livelihood  by  it, 

erdsing  the  calling  of  a  banker,  merchant,  grocer, 

or  in  one  general  word,  a  chapman  (c),  who  is  one 

i  and  sells  any  thing ;  but  no  &rmer,  grazier,  or  drover, 

*'  commission"  where  used  in  this  chapter  now  read  "Jiat.'*  By  1  &  2  Wm.  4, 
n  act  to  establish  a  court  in  bankruptcy.  The  jurisdiction  in  bankruptcy  was 
1  to  the  court  of  review,  subject  to  an  appeal  to  the  lord  chancellor  and  the 
yrds  in  certain  cases,  see  post,  p.  281.  By  s.  12  of  the  act,  the  lord  chancellor 
a  fiat  instead  of  a  commission,  which,  by  s.  1 3,  must  be  filed  in  the  court  of 

y- 

5  Geo.  4,  c.  16,  8.  15,  the  petitioning  creditor's  debt  must  be  as  explained  in 
)ut  any  person  who  has  given  credit  to  a  trader  upon  good  consideration  for 
myable  at  a  certain  time  not  arrived  at  the  committal  of  the  act  of  bankniptcy 
tition  or  join  in  petitioning. 

act  6  Geo.  4,  c.  16  (which  consolidates  the  laws  relating  to  bankrupts),  by  s.  2, 
ftt  the  following  persons  shall  be  deemed  traders.  All  bankers,  brokers,  and 
sing  the  trade  or  profession  of  a  scrivener,  receiving  other  mens'  monies  or 
o  their  trust  or  custody,  and  persons  insuring  ships  of  their  freight,  or  other 
g^ainst  perils  of  the  sea,  warehousemen,  wharfingers,  packers,  builders,  car- 
bipwrights,  victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee-houses;  dyers, 
ileachers,  fullers,  callenderers,  cattle  or  sheep  salesmen,  and  all  persons  using 
of  merchandize,  by  way  of  bargaining,  exchange,  bartering,  commission,  Con- 
or otherwise  in  gross  or  by  retail ;  and  all  persons,  who  either  for  themselves, 
its  or  fEurtors,  for  others  seek  their  living  by  buying  and  selling,  or  by  bujring 
g  for  hire,  or  by  the  workmanship  of  goods  or  commodities,  provided  that  no 
asier,  common  labourer  or  workman  for  hire,  receiver  general  of  the  taxes,  or 
A  or  subscriber  to,  any  incorporated  commercial  or  trading  companies 
d  by  charter  or  act  of  parliament,  shall  be  deemed  as  such,  liable  by  virtue  of 
become  bankrupt. 
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shall  (as  such)  be  liable  to  be  deemed  a  bankrapt;  tndenot 

being  their  principal  but  only  a  collateral  object    And  v 

handicraft  occupation,  (where  nothing  is  bought  and  add,  nl 

where  therefore,  an  extensive  credit  for  the  stock  in  fndeii 

Cro.  Car.  31.     j^^^  necessary  to  be  had)  will  make  a  man  a  bankrapt;  bat 

where  persons  buy  goods  and  make  them  up  intossledik 

....  commodities,  as  shoemakers  and  smiths,  they  are  within  tb 

Skinn.  292.       Statutes ;  for  the  labour  is  only  in  melioration  of  the  oommo* 

dity,  and  rendering  it  more  fit  for  sale.     A  single  act  of  bajfing 

n  p  ^  and  selling  will  not  make  a  man  a  trader,  but  a  repeild 

308.  practice  and  profit  by  it     An  infant,  though  a  trader,  cannoc 

Lord  Raym.      be  made  a  bankrupt ;  but  a  feme  covert  in  London,  bdogt 

La  Vie  v.         ^^^  trader,  according  to  the  custom  may.  To  learn  what  are  lb 

Phuupa.  particular  acts  which  are  acts  of  bankruptcy,  we  must  amok 

Acts  of  '         the  several  statutes,  and  the  decisions  of  the  courts  thereon  (if^ 

bankruptcy. . 

(cQ  By  6  Geo.  4,  c.  16,  s.  3,  if  any  trader  shaU  depart  this  realm,  or  being  oat  of  tUi 
realm,  shall  remain  abroad  or  depart  from  his  dwelling-house,  or  otherwise  absent  hiniiK 
or  begin  to  keep  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not  diM^tf 
yield  himself  to  prison,  or  suffer  himself  to  be  outlawed,  or  procure  himself  to  bsM* 
rested,  or  his  goods,  money,  or  chattels  to  be  attached,  sequestered,  or  taken  inezecBtia^ 
or  make  or  cause  to  be  made  either  within  this  realm,  or  elsewhere,  any  fraudnlentgnit 
or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattels,  or  make  or  cause  to  bi 
made  any  fraudulent  surrender  of  any  of  his  copyhold  lands  or  tenements,  or  mikstf 
cause  to  be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chittdi{ 
every  such  trader,  doing,  suffering,  procuring,  executing,  permitting,  making,  or  csuHf 
to  be  made  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent  to  defeat  or  cMi| 
his  creditors,  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy.  By  ti^ 
a  conveyance  of  all  a  trader's  property  to  trustees  for  the  benefit  of  creditors  is  not  ■ 
act  of  bankruptcy,  unless  a  commission  issue  within  six  months.  But  such  deed  mil 
be  executed  by  every  trustee  within  fifteen  days  after  the  execution  of  it  by  the  tiidff; 
and  such  execution  must  be  attested  by  an  attorney  or  solicitor,  and  notice  given  in^ 
Ckusette  and  newspapers  within  two  months.  By  s.  5,  lying  in  prison  twenty-one  di|l 
and  escaping  out  of  prison  are  acts  of  bankruptcy.  By  s.  6,  a  declaration  of  insohsiM^ 
left  at  the  bankrupt  office,  with  a  notice  in  the  Gazette,  is  an  act  of  bankruptcy;  botM 
commission  shall  issue  thereupon,  unless  it  be  sued  out  within  two  months  after  Al 
insertion  of  the  advertisement.  By  s.  7»  no  commission  grounded  on  such  dedafitifli 
shall  be  invalid  by  reason  of  the  declaration  having  been  concerted  between  the  banknyt 
and  a  creditor.  By  s.  8,  a  trader  compounding  with  the  petitioning  creditor  is  an  act 
of  bankruptcy.  The  9th  &  10th  sections  provide  for  the  cases  of  traders,  having  prifiUfi 
of  parliament,  who,  in  order  to  be  made  bankrupt,  are  to  be  proceeded  against,  aii> 
other  cases ;  but  they  are  not  liable  to  be  arrested  or  imprisoned,  except  in  cases  by  ^ 
act  made  felony.  And  if,  after  an  affidavit  being  made  by  the  creditor  of  lui  dib^ 
and  summons  served  on  such  trader,  (see  now  2  Wm.  4,  c.  39>  s.  9)  he  shall  not,  wiAn 
one  month,  give  a  bond  with  sufficient  sureties  to  pay  such  sums  as  shall  be  neomtd 
in  such  action,  he  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy. 

By  1  &  2  Vict.  c.  1 10,  s.  8,  if  any  creditor  or  any  two  or  more  creditors,  being  pntuath 
whose  debt  shall  amount  to  lOOA  or  upwards,  or  any  two  creditors,  whose  debts  shiB 
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>Ilowiiig  are  the  proceedings  in  bankruptcy :  There  Prooewiiiigt 
a  petition  to  the  lord  chancellor  by  the  creditor^  ruptcy.' 
;bt  must  be  proved  by  affidavity  upon  which  a  com'' 
?)  is  granted  to  persons  styled  commissioners  of  bank- 
he  petition  must  be  accompanied  with  a  bond  from, 
ioning  creditor  to  the  chancellor,  in  the  penalty  of 
making  the  party  amends  if  he  does  not  prove  him 
pt  (/).  K  the  petitioning  creditor  receives  any  re- 
e  firom  the  bankrupt  for  suing  out  the  commission 
leceive  more  than  the  other  creditors,  he  forfeits  such 
ise,  together  with  his  whole  debt  {g\ 

150/.  or  upwards*  or  any  three  or  more  creditors,  whose  debts  shall  amount  to 
iwards,  of  any  trader  within  the  bankrupt  laws  shall  file  an  afiidavit  or  affidavits 
rt  of  bankruptcy  of  such  debt  or  debts,  and  shall  cause  such  trader  to  be 
aonally  with  a  copy  of  such  affidavit  or  affidavits,  and  with  a  notice  in  writing, 
immediate  payment  of  such  debt  or  debts;  and  if  such  trader  shall  noly 
inty-one  days,  pay  such  debt  or  debts,  or  secure  or  compound  for  the  same,  or 
a  bond  in  such  sum,  and  with  two  sufficient  sureties  as  a  commissioner  of 
if  bankruptcy  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  any 
ight  for  the  same, 'with  costs,  or  to  render  himself  in  custody  after  judgment 
ion,  every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
nty-second  day  after  service  of  such  affidavit  or  affidavits  and  notice,  provided 
inkruptcy  shall  issue  within  two  months  from  the  filing  of  such  affidavit,  but 
rise.  By  s.  39*  the  filing  of  the  petition  of  any  person  in  actual  custody,  sub- 
bankrupt  laws,  and  who  shall  apply  by  petition  to  the  insolvent  court  for  his 
from  custody,  according  to  this  act,  is  an  act  of  bankruptcy  from  the  time  of 
petition ;  and  has  the  etf ect  of  devesting  the  real  and  personal  estate  of  such 
;  of  the  provisional  assignee.  But  such  person  must  be  declared  bankrupt 
time  appointed  by  the  insolvent  court,  and  advertised  in  the  London  Gazette, 
ng  brought  up  to  be  dealt  with  according  to  this  act,  or  within  two  months 
ime  of  the  order,  vesting  the  insolvent's  estate  in  the  provisional  assignee. 
>  the  first  proceedings  in  bankruptcy,  see  now  also  1  &  2  Vict.  c.  1 10,  s.  8,  n.  (d), 
iy  1  &  2  Wm.  4,  s.  12,  in  every  case  in  which  the  lord  chancellor  before  had 
ssue  a  commission,  the  same  power  is  given  to  the  master  of  the  rolls,  the 
eUor,  and  each  of  the  masters  of  the  court  of  chancery,  acting  under  any  ap- 
by  the  lord  chancellor,  to  be  given  for  that  purpose,  on  petition  made  to  the 
ellor  by  any  creditor,  and  filing  the  usual  affidavit  and  bond  to  issue  a  jEo/  in 
h  commission,  authorising  the  creditor  to  prosecute  his  complaint  in  the  court 
»tcy  or  elsewhere,  before  such  person  as  the  lord  chancellor,  master  of  the 
chancellor,  or  master  in  chancery,  may,  by  such  fiat,  nominate  and  appoint, 
arsons  so  appointed  have  the  same  power  as  if  they  were  special  commissioners 
ision  under  the  great  seal. 

6  Geo.  4,  c.  16,  s.  13,  the  bond  is  conditioned  for  proving  the  debt  and  bank- 
well  before  the  commissioners  as  upon  any  trial  at  law ;  and  on  failure  of  such 
f  the  commission  be  sued  out  maliciously,  the  creditor  suing  out  the  fiat  it 
images,  and  the  debtor  may  take  an  assignment  of  the  bond,  and  sue  for  the 
M  name, 
the  8th  section  of  6  Geo.  4,  c.  16. 
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Openmgthe 
commianon 
or  fiat. 


Adjudication. 


Choice  of 
signecs. 


Surrender. 


When  the  commission  (now  fiat)  is  awarded  and  iaraed,  the 
commissioners  are  to  meet  at  their  own  expense,  and  to  tik 
an  oath  for  its  due  execution  and  to  be  allowed  20s,  ttiij 
each  at  every  sitting  (h).  No  commission  of  bankrupt  AJL 
abate  or  be  void  upon  any  demise  of  the  crown  (t). 

The  commissioners  are  first  to  receive  proof  the  penonli 
being  a  trader,  and  having  committed  some  act  of  bankniplcj(^ 
and  then  to  declare  him  a  bankrupt,  if  proved  so,  and  to  giie 
notice  thereof  in  the  GazettCy  and  at  the  same  time  to  i^ipcint 
three  meetings  {k).  At  one  of  these,  an  election  must  be  nude 
of  assignees  (/),  or  persons  to  whom  the  bankrupt's  estate  molt 
be  assigned,  and  in  whom  it  shall  be  vested  for  the  benefit  of 
the  creditors,  who  are  to  be  chosen  by  the  major  part  in  Yibe 
of  the  creditors,  who  shall  then  have  proved  their  debts.  Ho 
creditor  shall  be  admitted  to  vote  in  the  choice  of  asBigneei 
whose  debt,  on  the  balance  of  accounts,  does  not  amount  tt 
10/L  At  the  third  meeting  (m)  at  fitrthest,  which  must  be  on 
the  forty-second  day  after  the  advertisement  in  the  QastUki 
(unless  the  time  be  enlai^ged)  the  bankrupt,  upon  nodes 
personally  served  upon  him,  or  left  at  his  place  of  abode 
must   surrender   himself  personally    to    the    commisdonefl^ 


(A)  By  6  Geo.  4»  c.  16,  s.  22,  the  commissioners  shall  receive  20«.  for  every  meelflq^ 
and  the  same  for  every  deed  executed  by  them,  and  for  the  signature  of  the  bankrapl^ 
certificate.  In  country  commissions  every  barrister  is  to  receive  2/.  for  every  me0tiif& 
and  20f.  for  every  meeting  to  which  he  shaU  travel  seven  miles  from  bis  usiud  pkeetf 
abode.  And  every  commissioner,  who  shall  receive  any  further  sum,  or  who  shaU  est  tf 
drink  at  the  expense  of  the  estate  or  order  any  such  expense  to  be  made ;  shaU  bs  te 
ever  disabled  from  acting  in  such  or  in  any  other  commission.  In  all  country  eooflii* 
sions,  barristers  are  entitled  to  preference  in  acting  as  commissioners. 

(t)  By  s.  26,  of  6  Geo.  4,  c.  16,  if  from  any  cause  a  commission  be  renewed,  onlylatf 
the  usual  fees  are  payable.  If  the  bankrupt  die  after  adjudication,  the  eommissiaBM 
are  to  proceed  as  if  they  were  living. 

{j)  By  s.  24  of  6  Geo.  4,  c.  16,  commissioners  may  summon  persons  to  give  eridns 
of  trading  and  act  of  bankruptcy.  By  s.  35,  persons  summoned  are  entitled  to  tkir 
expenses. 

(At)  By  s.  25  of  6  Greo.  4,  c.  16,  the  commissioners  are  to  appoint  three  meetings,  the  hit 
on  the  forty-second  day  from  the  surrender.  And  by  1  &  2  Wm.  4,  c.  56,  s.  20^  tff 
commissioner  who  may  make  any  adjudication  of  bankruptcy,  may  appoint  two  or  moi* 
public  meetings,  instead  of  the  three  meetings  directed  by  6  Geo.  4,  c.  16,  for  the  beok- 
rupt  to  surrender  and  conform,  the  last  on  the  forty-second  day  after  the  pubficatkio  d 
the  bankruptcy  in  the  Gazette  j  and  the  choice  of  assignees  shall  take  place  at  the  fii*t 
of  such  two  meetings. 

(0  See  the  last  note,  and  see  the  22nd  section  of  16  Geo.  4,  c.  16,  at  to  the 
ment  of  official  assignees  and  their  duty. 

(m)  See  ante,  note  (k)  to  this  chapter. 
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urrender  (if  voluntary)  protects  him  fix>m  all  arrests 
final  examination  is  past;  and  he  must  thence- 
i  all  respects,  conform  to  the  directions  of  the  sta- 

bankruptcy,  or  in  default  of  either  surrender,  or 
i^,  is  guilty  of  felony  (n).  In  case  the  bankrupt 
^  or  is  likely  to  run  away  between  the  time  of  the 
ion  issued  and  the  last  day  of  surrender,  he  may  by 
firom  any  judge  or  justice  of  the  peace  be  apprehended 
mitted  to  the  county  gaol,  in  order  to  be  forthcoming 
x>mmissioner8,  who  are  also  empowered  immediately 

a  warrant  for  seizing  his  goods  and  papers.     When  I^>d.  c.30. 
xupt  appears,  the  commissioners  are  to  examine  him  B«nkrupt'i 
;  all  matters  relating  to  his  trade  and  effects.     They 
»  summon  before  them  and  examine  the  bankrupt's 
and  any  other  person  whomsoever,  as  to  all  matters  re- 
>  the  bankrupt's  affairs ;  and  in  case  any  of  them  shall 
» answer  fiilly  to  any  lawful  question,  or  shall  refuse  to 
e  such  their  examination,  the  commissioners  may  com- 
n  to  prison,  without  bail,  till  they  submit  themselves, 
ke  and  sign  a  full  answer,  the  commissioners  specify- 
leir  warrant  of  commitment  the  question  so  refiised  to  Ibid. 
Bred ;  and  any  gaoler  permitting  such  person  to  escape  ^^^^J^^ 
ison  shall  forfeit  500/L  to  the  creditors  (p).    The  banJc-  effecto. 
on  this  examination,  is  bound  to  make  a  fiiU  discovery 


6  Geo.  4,  c.  16«  8.  112,  if  a  bankrupt  shall  not  surrender  within  the  time  pre- 
id  submit  himself  to  be  examined,  or  shall  not  duly  and  conlpletely  discover 
ind  personal  estate,  and  all  books,  papers,  and  writings  relating  thereto, 
sr  up  so  much  thereof,  and  such  books,  papers,  &c.,  as  are  in  his  possession 
or  if  he  shall  remove,  conceal,  or  embezzle  any  part  thereof  to  the  value  of 
ly  of  such  books,  papers,  or  writings,  wUh  intent  to  drfraud  Ms  creditors  :  he 
leemed  guilty  of  felony,  and  liable  to  be  transported  for  life,  or  for  such  term, 
ban  seven  years,  to  be  imprisoned  and  kept  to  bard  labour  for  any  term  not 
;  seven  years.    By  s.  113,  the  chancellor  may  enlarge  the  time  for  sur- 

r- 

I  s.  37»  6  Geo.  4,  c.  16,  and  on  her  failing  to  attend,  or  refusing  to  be  sworn  and 
1,  or  refusing  to  sign  her  examination,  or  not  fully  answering  to  the  satisfaction 
mmissioners,  she  shall  incur  such  danger  and  penalty  as  is  provided  with 
>  other  persons. 

6  the  SSth  section  of  6  Geo.  4,  c.  16.  By  the  33rd  section  the  commissioners 
mon  before  them  persons  suspected  of  having  the  bankrupt's  property ;  and  on 
their  attendance,  may  cause  them  to  be  arrested  and  brought  before  them  to 
ned.  And  by  s.  34,  if  such  persons  refuse  to  be  sworn,  or  to  answer  questions 
em  satisfactorily,  the  commissioners  may  commit  them  to  prison.  By  s.  35, 
lommoned  before  the  commissioners  are  entitled  to  their  expenses,  and  which 
tendered  on  their  being  summoned. 
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of  all  his  estate  and  efiects,  as  well  in  expectancy  as  ponn- 
sion,  and  how  he  has  disposed  of  the  same,  together  with  at 
books  and  writings  relating  thereto ;  and  is  to  deliver  np  all  in 
his  own  power  to  the  commissioners  (except  the  neoesBuy 
apparel  of  himself,  his  wife,  and  children).  In  case  he  conoedb 
or  embezzles  any  effects  to  the  amount  of  20L,  or  withhoUb 
any  books  or  writings  with  intent  to  defraud  his  crediton^  he 
is  guilty  of  felony  (q).  And  he  is  subject  to  further  poniib* 
ment,  if  it  appear  that  his  inabiUty  to  pay  his  debts  arose  6an 
gross  misconduct  and  negligence. 
Penont  dis-  After  the  time  allowed  to  the  bankrupt  for  such  disoovoj 

co^^ingbank-  \q  expired,  any  other  person  voluntarily  discovering  any  pot 

of  his  estate  before  unknown  to  the  assignees,  shall  be  endded 
to  Jive  per  cent,  out  of  the  effects  so  discovered,  and  audi 
&rther  reward  as  the  assignees  and  commissioners  shall  diink 
proper  (r).  And  any  trustee  wilfully  concealing  the  estate  of 
any  bankrupt  after  die  expiration  of  the  forty-two  days  dial 
forfeit  lOOL  and  double  the  value  of  the  estate  concealed  totb 
creditors. 

If  the  bankrupt  has  conformed  in  all  points  to  the  directkmi 
of  the  law,  and  if  the  creditors,  or  four  parts  in  five  of  them  in 
number  and  value  (but  none  of  them  creditors  for  less  thin 
20L)(s)y  will  sign  a  certificate  to  that  purport,  the  commit 
sioners  are  then  to  authenticate  such  certificate  under  thdr 
hands  and  seals,  and  to  transmit  it  to  the  lord  chancellor;  and 
he,  or  two  of  the  judges  whom  he  shall  appoint,  on  oath  made 
by  the  bankrupt  that  such  certificate  was  obtained  ^thoot 
fiaud,  may  allow  the  same,  or  disallow  it  upon  cause  shown 
by  any  of  the  creditors  of  the  bankrupt  On  obtaining  bis 
certificate  the  bankrupt  is  entitled  to  an  allowance  out  df  bis 
effects ;  if  his  effects  will  not  pay  lOs,  in  the  pound,  he  is  left 
to  the  discretion  of  the  commissioners  and  assignees  to  ha:veft 
competent  sum  allowed  him,  not  exceeding  three  per  eeA; 
but  if  they  pay  lOs.  in  the  pound  he  is  to  be  allowed  )Sm  fff 
cent, ;  if  12«.  ^d,  then  seven  and  a  half  per  cent ;  and  if  !&> 
in  the  pound  ten  per  cent,  provided  that  such  allowance  do 


Bankrupt*! 
oertificate  of 
conformity. 


{q)  See  now  6  Geo.  4,  c.  16,  s.  112,  ante,  note  (n)  to  this  chapter. 

(r)  See  section  120  of  6  Geo.  4,  c.  16. 

(#)  Or  after  six  months  from  the  last  examination,  then  either  by  three-fifths,  or  bf 
nine-tenths ;  and  the  commissioners  must  certify  that  such  bankrupt  has  made  a  fidl 
discovery  of  his  estate  and  effects,  and  conformed  in  aU  respects.  The  commtsskmert 
must  have  proof  of  the  signature  of  the  creditors  before  they  sign  any  certificate,  s.  l^ 
and  s.  124,  6  Geo.  4,  c.  16. 
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le  first  case  exceed  200/. ;  in  the  second  250/L ;  and  in 
1  300iL  (/),  He  has  also  an  indemnity  granted  him  of 
ee  and  discharged  for  ever  fix)m  all  debts  owing  by  him 
me  he  became  a  bankrupt  (u) ;  but  no  allowance  or  in- 
shall  be  given  him  unless  his  certificate  be  signed  and 
as  before  mentioned ;  and  if  any  creditor  produces  a 
{  debt,  and  the  bankrupt  does  not  make  discovery  of 
sufiers  the  fiur  creditors  to  be  imposed  upon,  he  loses 
to  these  advantages.  Nor  can  he  claim  them  if  he  has 
ith  any  of  his  children  above  100/L  for  a  marriage  por- 
less  he  had  at  that  time  sufiicient  left  to  pay  all  his 
I ;  or  if  he  has  lost  at  any  one  time  5L,  or  in  the  whole 
thin  a  year  before  he  became  bankrupt  by  gaming  or 
1^  or  lOOL  by  stock-jobbing  (w).  And  such  as  have 
^  bankrupt,  or  compounded  with  their  creditors,  or 
1  by  an  act  of  insolvency,  and  afterwards  become  bank- 
ain,  unless  they  pay  159.  in  the  pound,  are  thereby 
emnified  as  to  the  confinement  of  their  bodies ;  any 
state  they  acquire  being  liable  to  their  creditors,  except 
^cessary  apparel,  household  goods,  and  the  tools  and 
tnts  of  their  trades.  The  act  of  insolvency  alluded  to 
:asional  act  of  the  legislature,  by  which  persons  not  in- 
rithin  the  laws  of  bankruptcy  are  discharged  fi*om  suits 
»risonment,  on  deUvering  up  all  their  estate  and  effects 
th(x> 

method  whereby  a  real  estate  in  lands,  &c.  may  be 
ed  by  bankruptcy,  was  shewn  under  its  proper  head  in 
'  chapter, 
rtue  of  the  statutes  before  mentioned,  all  the  personal  Bankrupt'sper- 

sonal  estate 

be  bankmpt  pays  lOs,  in  the  pound»  he  is  allowed  five  per  cent.,  provided  the 
does  not  exceed  400/.    If  1 2s,  6d,  then  seven-and-a-half  per  cent,  provided 
ince  does  not  exceed  500/.;  if  IBs,,  then  ten  per  cent,  but  the  allowance  is 
600/.     6  Geo.  4,  c.  16,  ss.  128,  129. 

;  no  such  certificate  shall  release  any  person  who  was  partner  with  such  bank- 
e  time  of  his  bankruptcy,  or  who  was  then  jointly  bound,  or  had  made  any 
fact  with  him,  s.  121.    The  bankrupt  is  not  liable  upon  any  promise  to  pay  a 
larged  by  certificate,  unless  in  writing,  s.  131,  6  Geo.  4,  c.  16. 
right  of  the  bankrupt  to  give  portions  to  children  on  marriage  is  not  now  limited, 
ikrupt,  being  at  the  time  insolvent,  shall,  except  upon  the  marriage  qf  any  qfhis 
vrfw  same  valuable  consideration,  have  conveyed,  &c.  any  property,  the  com- 
1  have  power  to  sell  and  dispose  of  the  same,  s.  73,  6  Geo.  4,  c.  16. 
s  I.  130,  of  6  Geo.  4,  c.  16. 
s  the  act  1  &  2  Vict.  c.  1 10,  for  amending  the  laws  for  the  relief  of  insolvent 
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Tested  in  estate  and  effects  of  the  bankrupt  are  considered  as  vested  bjr 

*"^®®**  the  act  of  bankruptcy  in  the  future  assignees  of  his  comiim- 

sioners,  whether  tliey  be  goods  in  actual  possession^  or  AAkb, 
contracts,  and  other  choses  in  action  (y) ;  and  the  commis- 
sioners by  their  warrant  may  cause  any  house  or  tenement  of 
the  bankrupt  to  be  broken  open,  in  oider  to  enter  upoD  aod 
seize  the  same ;  and  when  the  assignees  are  chosen  or  approved 
by  the  creditors,  the  commissioners  are  to  assign  every  thing 
over  to  them  (a) ;  and  the  property  of  every  part  of  the  estate 
is  thereby  as  fully  vested  in  him  as  it  was  in  the  bankrupt  laah 
12  Mod.  324.  self,  and  they  have  the  same  remedies  to  recover  it  Tbe 
tangnoeB.         property  vested  in  the  assignees  is  the  whole  that  the  bankiafit 

had  himself  at  the  time  he  committed  the  first  act  of  bank- 
ruptcy, or  that  has  been  vested  in  him  since,  before  his  debti 
are  satisfied  or  agreed  for ;  therefore  it  is  usually  said  that  onoe 
a  bankrupt  and  always  a  bankrupt  All  transactions  of  tk 
bankrupt  are  firom  that  time  void  (a) ;  and  if  an  execution  be 


(y)  By  I  &  2  Wm.  4,  c.  56,  s.  25,  the  personal  estate  of  the  bankrupt  vests  in  tti 
assignees  without  any  deed  of  assignment ;  and  when  any  assignee  shall  die,  it  TMHai 
the  new  assignee,  without  any  deed  of  assignment 

(«)  See  the  last  note,  and  s.  26  of  that  act  as  to  real  estate,  ante,  p.  206. 

(a)  By  6  Geo.  4,  c.  16,  all  conveyances,  contracts,  dealings,  and  transactions  by  nd 
with  any  bankrupt  bond  fide  made  and  entered  into  more  than  two  calendar  moalbi 
before  the  date  and  issuing  of  the  commission  against  him ;  and  all  executioni  nd 
attachments  against  the  lands,  goods,  &c.  of  such  bankrupt  bond  fide  executed  or 
levied  more  than  two  calendar  months  before  the  issuing  of  the  commission,  if  tin 
person  dealing  with  such  bankrupt  had  not  notice  of  any  prior  act  of  bankruptcy,  m 
valid.  The  issuing  of  a  commission  shall  be  deemed  notice  of  a  prior  act  of  biflk- 
ruptcy,  if  actually  committed,  and  the  adjudication  be  notified  in  the  London  Gosetf^ 
and  the  person  to  be  affected  thereby  may  reasonably  be  presumed  to  have  seen  tin 
same.  No  purchase  from  a  bankrupt  bond  fide  and  for  a  valuable  consideration,  wbet 
the  purchaser  had  notice  at  the  time  of  such  purchase  of  an  act  of  bankruptcy,  shall  bs. 
impeached,  unless  the  commission  issue  within  twelve  months  after  such  act  of  bink- 
ruptcy.  But  all  payments  made  by  the  bankrupt  bond  fide  before  the  date  and  issoinf 
of  the  commission  to  any  creditor  (such  payment  not  being  a  fraudulent  preference),  m 
vaUd,  notwithstanding  any  prior  act  of  bankruptcy,  and  such  creditor  shall  not  be  liabk 
to  refund,  if  at  the  time  of  such  payment  he  had  not  notice  of  any  prior  act  of  basic 
ruptcy.  By  s.  108,  no  creditor,  though  for  a  valuable  consideration,  who  shall  sue  oat 
execution  upon  any  judgment  obtained  by  default,  confession,  or  nil  dicit,  shall  anil 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  shall  be  pii4 
rateable  with  such  creditors.  But  by  1  Wm.  4,  c.  7,  no  judgment  signed,  or  executkm 
issued,  on  a  cognovit  actionem,  signed  after  declaration  filed  or  delivered,  or  judgmeat 
by  default,  confession,  or  nil  dicit,  according  to  the  practice  of  the  court  in  any  aetkia 
commenced  adversely,  and  not  by  collusion,  for  the  purpose  of  fraudulent  preference 
shall  be  deemed  or  taken  to  be  within  the  said  provision  of  6  Geo.  4,  c.  16,  s.  103. 

By  the  act  2  Vict.  c.  29»  for  the  better  protection  of  parties  dealing  with  penoni 
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f  but  not  served  and  executed  on  the  bankrupt's  effects 
the  act  of  bankruptcy,  it  is  void  as  against  the  as- 
but  the  king  is  not  bound  by  this  fictitious  relation, 
within  the  statutes  of  bankrupts.    No  money  paid  by  i  Atk.  262. 
pt  to  a  bandjlde  creditor,  in  a  course  of  trade,  even  after 
bankruptcy,  shall  be  Uable  to  be  refunded.    Nor  is  any 
r  a  bankrupt  that  pays  him  his  debt  without  knowing 
ankruptcy,  liable  to  account  for  it  again  (&).     The  Their  power  to 
;  must  obtain  the  consent  of  the  creditors,  or  the  major 
lem  in  value,  at  a  meeting  to  be  held  in  pursuance  of 
the  Gazette,  in  order  to  commence  a  suit  in  equity, 
>und  any  debts  owing  to  the  bankrupt,  or  refer  any 
o  arbitration  (c). 

they  have  got  in  the  effects,  and  reduced  them  to  Dividend. 
)ney,  the  assignees  must,  after  four,  and  within  twelve 
after  the  commission  issued,  give  twenty-one  days 
the  creditors  of  a  meeting  for  a  dividend  or  distribu- 
wUch  time  they  must  produce  their  accounts,  and 
em  upon  oath,  if  required  (cQ  ;  and  then  the  commis- 
lall  direct  a  dividend  to  be  made  at  so  much  in  the 
>  all  creditors  who  have  before  proved,  or  shall  then 
eir  debts.  This  dividend  must  be  made  equally,  and 
ible  proportion,  to  all  the  creditors,  according  to  the 
of  their  debts,  no  regard  being  had  to  the  quality  of 
Mortgages,  indeed,  for  which  die  creditor  has  a  secu-  Mortgages. 

le  bankrupt  laws,  all  contracts,  dealings,  and  transactions,  bond  fide  made  and 
to  with  any  bankrupt  previous  to  tbe  date  and  issuing  of  tbe  first ;  and  all 

and  attachments  against  his  lands  and  tenements,  goods  and  chattels,  bond 
ed  or  levied  before  the  date  and  issuing  of  the  fiat,  are  valid,  notwithstanding 
ict  of  bankruptcy,  if  no  notice  was  had  of  such  act  of  bankruptcy,  provided 
ndolent  preferences  by  the  bankrupt  are  still  void. 

the  82d  section  of  6  Geo.  4,  c.  16,  which  makes  valid  all  payments  bond  fide 
he  bankrupt  before  the  commission,  without  notice  of  an  act  of  bankruptcy, 
so  2  Vict.  c.  29»  in  the  last  note. 

the  88th  section  of  6  Geo.  4,  c.  16.  If  one-third  in  value,  or  upwards,  of 
tors  shall  not  attend  at  any  such  meeting,  the  assignees  have  power,  with  the 

the  commissioners  in  writing,  to  compound  any  debt,  submit  any  dispute  to 
,  or  commence  any  suit  in  equity. 

I.  107  of  6  Geo.  4,  c.  16,  the  commissioners  must  not,  sooner  than  four,  nor 
twelve  calendar  months,  appoint  a  meeting  to  make  a  dividend,  at  which  all 
rho  have  not  before  proved  shall  be  entitled  to  prove;  and  the  assignees, 
y  deed  of  distribution,  shall  forthwith  make  such  dividend,  and  take  receipts 
to  be  kept  for  that  purpose  from  each  creditor,  which  shall  discharge  the 

but  no  dividend  shsdl  be  declared  until  the  accounts  of  the  assignees  shall 
first  audited,  as  provided  in  s.  106  of  the  act. 
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Fincli  Rep.       litj  iu  his  own  handsy  are  entirely  safe,  for  the  commiwBon  rf 

^^'  bankrupt  reaches  only  the  equity  of  redemption.     So  aie  ah» 

personal  debts,  ^hen  the  creditor  has  a  chattel  in  his  handi 
a  pledge  or  pawn  for  the  payment  (e\  or  has  taken  the  del 
lands  or  goods  in  execution.  And  upon  the  equity  of  the; 
statute  8  Ann.  c  14  (which  directs  that  upon  all  executiooi 
of  goods  being  upon  any  premises  demised  to  a  tenant,  one 
year's  rent,  and  no  more,  shall,  if  due,  be  paid  to  the  landlord]^ 
it  has  been  held,  that  under  a  commission  of  bankrupt,  whick 
is  in  the  nature  of  a  statute  execution,  the  landlord  shall  be 
allowed  his  arrears  of  rent  to  the  same  amount  in  preference  to 
other  creditors,  even  though  he  has  neglected  to 
while  the  goods  remained  on  the  premises,  which  he  is 
wise  entitled  to  do  for  his  entire  rent,  be  the  quantum  what 

1  Atk.  103,      may  (/).     But  judgments  and  recognizances,  bonds  and 
gations  by  deed  or  special  instrument,  are  all  put  on  a  l 

2lJac.  I,c.l9.  and  paid  pari  passu,  with  simple  contract  debts.     Debts 

1549.    ^'      ^^^  ^^  ^^  ^^^  ^f  ^^  dividend  made  shall  be  proved  and 
Sin.  1211.       equally  with  the  rest,  allowing  a  discount  or  drawback  in 
portion;    but  insurances  and   obligations  upon    bottomiy 
respondentia,  bond  fde  made  by  the  bankrupt,  though 
feited  after  the  commission  is  awarded,  shall  be  treated  as 
Second  and       contracted  before  any  act  of  bankruptcy.     Within  ei 
ilnal  dividend,    months  after  the  commission  issued  a  second  and  final 
dend  shall  be  made,  unless  all  the    eftects  were  e 
by  the  first ;    and  if  any  surplus  remains  after  selling 
estates  and  paying  every  creditor  his  fiill  debt,  it  sh^  be 
restored  to  the  bankrupt      All  interest  on  debts   canyio|': 


(e)  By  8. 109,  if  the  estate  shall  not  have  been  wholly  divided,  the  commissionen  an 
to  make  a  second  and  final  dividend  within  eighteen  months.  By  s.  108  of  6  Geo.i 
c.  16,  no  creditor  having  security  for  his  debt,  or  having  made  any  attachment  ii, 
London,  or  any  other  place  by  virtue  of  any  custom,  shall  receive  upon  any  sodi  M^ 
curity  or  attachment  more  than  a  rateable  part  of  such  debt,  except  in  respect  of  nif 
execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien  opot 
any  part  of  the  property  of  such  bankrupt  before  the  bankruptcy,  provided  that  ae 
creditor,  though  for  a  valuable  consideration,  who  shall  sue  out  execution  upon  aay 
judgment  obtained  by  default,  confession,  or  nil  dicit,  shall  avail  himself  of  such  at* 
cution  to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateable  with  mA 
creditors.    But  see  as  to  the  latter  part  of  this  section,  1  Wm.  4,  c.  7,  n.  (a),  286. 

(/)  By  6  Geo.  4,  c.  16,  s.  74,  no  distress  for  rent  levied  after  an  act  of  bankniplqff 
(whether  before  or  after  the  issuing  of  the  commission)  shall  be  available  for  more  thia 
one  year's  rent  prior  to  the  date  of  the  commission,  but  the  landlord  shall  be  allowed  ts 
come  in  as  a  creditor  under  the  commission  for  the  overplus. 
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interest  {g)  shall  cease  fix>m  the  time  of  issuing  the  commis- 
m;  jet  in  case  of  a  surplus  left  after  payment  of  every  debt, 
nch  interest  shall  again  revive,  and  be  chargeable  on  the  bank* 
rapt  or  his  representatives  (A).  '  ^^  ^*'*- 


CHAPTER  XXXIL 


OF   TITLE  BY   TESTAMENT   AND   ADMINISTRATION. 


[te  law  has  given  to  the  proprietor  a  right  of  continuing  his  Of  the  origin 

itiper^  after  his  death,  in  such  persons  as  he  shall  name :  ^j^dmiSh 

nd  in  defi^t  of  such  appointment  or  nomination,  has  directed  traton. 

he  goods  to  be  vested  in  certain  particular  individuals,  ex- 

Innve  of  all  other  persons.     The  former  method  of  acquiring 

lenonal  proper^  being  called  a  testament  (a),  the  latter  an  Puff.  L.  N. 

dmmiitration.  ^'  *'  *"•  ^^• 


(f)  That  is  debts  proved  under  the  commission.  By  6  Geo.  4,  c.  16,  s.  67,  the 
bUv  of  a  bill  or  note  whereon  interest  is  not  reserved,  overdue  at  the  issuing  of  the 
Mrmitsion,  shall  be  entitled  to  prove  for  interest,  to  be  calculated  by  the  commis- 
inoB  to  the  date  of  the  commission,  at  such  rate  as  is  allowed  by  the  court  of  king's 
bndi  in  actions  upon  bills  or  notes. 

(I)  The  assignees  shall  not  pay  such  surplus  until  all  the  creditors  who  have  proved 
U  have  received  interest  upon  their  debts,  to  be  calculated  as  therein  mentioned ; 
IGio.  4,  c.  16,  s.  132.    By  s.  135,  the  statute  extends  to  aliens,  denizens,  and  women. 

fijr  3  &  4  Wm.  4,  c.  74,  the  act  6  Geo.  4,  c.  16,  so  far  as  relates  to  estates  tail,  is  re- 
^Mkd.    See  the  new  provisions  on  this  head,  ante,  p.  138. 

By  2  &  3  Wm.  4,  c.  114,  provision  is  made  for  the  custody  of  records  under 
brmer  commissions  of  bankrupt.  I^iats,  adjudications,  and  certificates  of  conformity, 
■e  to  be  entered  of  record,  on  the  application  of  any  interested  party ;  and  the  judges 
Hy,  on  petitioQ,  direct  any  deposition  under  a  fiat  to  be  entered  of  record.  In  case  of* 
ht  death  of  witnesses,  depositions  so  entered  of  record  may  be  given  in  evidence.  No 
htii  to  be  received  in  evidence  unless  first  entered  of  record.  Upon  the  production 
inj  proceedings  in  bankruptcy,  sealed  with  the  seal  of  the  court  of  bankruptcy,  or 
■J  eopy  thereof,  sealed  with  such  seal,  the  same  shall  be  received  as  evidence  and  of 
kittine,  having  been  so  entered  of  record. 

Bjr  6  &  7  Wn^  4,  c.  27,  the  official  assignee  is  to  file  a  certificate  of  the  unclaimed 
Msods,  and  to  pay  such  dividends  to  the  undaimed  dividend  account  in  the  bank  of 
E^nd. 

(4  The  act  7  Wm.  4,  and  1  Vict.  c.  26,  "  for  the  amendment  of  the  law  with  respect  to 
^riBt,"  rq>eal8  32  Hen.  8,  c.  1,  and  34  &  35  Hen.  8,  c.  5,  10  Car.  1,  sess.  2,  c.  2 ;  also 
nmidi  of  the  "  Statute  <^  Frauds,"  29  Car.  2,  c.  3,  and  7  Wm.  3,  c.  12,  "for  pre- 
^^/^(f  frauds  and  perjuries,"  as  relates  to  devises  or  bequests  of  lands  or  tenements, 
« to  tte  revocation  or  idteration  of  any  devise  in  writing,  of  any  lands,  tenements,  or 
^v^temeDta,  or  any  clause  thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to 
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By  the  common  law,  in  the  reign  of  Hen.  2,  a  man's  goods 
were  divided  into  three  equal  parts ;  of  which  one  went  to 


any  such  estate  beinfi^  assets,  or  to  nuncupative  wills,  or  to  the  repeal,  altering  or  chargiog 
of  any  will  in  writing,  concerning  any  goods  or  chattels  or  personal  estate,  oranyduue, 
devise,  or  bequest  therein ;  and  also  so  much  of  4  &  5  Anne,  c.  16,  and  6  Anne,  c.  10, 
as  relates  to  witnesses  to  nuncupative  wills.    And  so  much  of  14  Geo.  2,  c.  20,  ai  rdatti 
to  estates  pur  autre  trie;   and  also  25  Geo.  2,  c.  6,  (except  as  to  the  colonies);  and 
25  Geo.  2,  c.  11,  and  55  Geo.  3,  c.  192,  so  far  as  they  relate  to  any  estates  pur  auiremi, 
to  which  this  act  does  not  extend.    By  s.  3,  all  property  may  be  disposed  of  by  wil 
The  4th  and  5th  sections  regulate  the  fees  and  fines  pa3rable  by  devisees  of  customary 
and  copyhold  estates,  and  the  entry  of  wills  on  the  court  rolls.    By  s.  6,  the  destisatioB 
of  estates  pur  autre  vie,  is  prescribed,  where  no  disposition  has  been  made  of  them.  Ko 
will  by  any  person  under  age  is  valid;  nor  any  will  by  a  married  woman,  except wbcn 
she  might  have  made  a  will  before  the  act,  nor  unless  it  be  in  writing,  and  executed  m 
required  by  the  9th  section.    Appointments  by  wills  must  be  executed  like  other  wHb; 
but  soldiers  and  mariners,  in  service,  may  dispose  of  their  personal  estate  as  befin 
the  act ;  nor  does  the  act  effect  the  provisions  of  11  Geo.  4,  and  1  Wm.  4,  c.  20,witk 
respect  to  wills  of  petty  officers,  seamen,  &c.,  so  far  as  relates  to  price-money.    VM- 
cation  of  a  will  is  no  longer  requisite.    No  will  is  invalid  from  the  incompetency  of  iif 
witness  thereto ;  but  gifts  to  an  attesting  witness  are  void ;  a  creditor  attesting  a  «3l 
or  an  executor  thereto,  may  be  admitted  as  a  witness  to  prove  its  execution.   Marriage  iia 
revocation  of  a  will ;  but  no  will  is  to  be  revoked  by  any  presumption  of  an  intentioDCB 
the  ground  of  an  alteration  in  circumstances.    Neither  wills  or  codicils  can  be  revofai 
otherwise  than  by  marriage,  or  by  another  will  or  codicil  executed  in  the  manff 
required  by  s.  9»  of  the  act,  or  by  burning,  tearing,  or  destroying  the  same,  by  thetn* 
tator,  or  by  some  person  in  his  presence,  and  by  his  direction,  with  the  intentiot  d 
revoking  ike  same ;  and  no  alteration  in  a  will  has  any  effect,  unless  executed  as  a  v& 
The  22nd  section  declares  in  what  manner  a  revoked  will  may  be  revived.    No  coaiff- 
ance  or  other  act,  subsequent  to  the  date  of  a  will  (except  an  express  revocation  in  ^ 
manner  prescribed  by  the  act)  prevents  the  operation  of  the  will.    The  will  speaks  fitfi 
the  death  of  the  testator.    A  residuary  devise,  unless  a  contrary  intention  a^ypearkf 
the  will,  includes  estates  and  interests  comprised  in  lapsed  and  void  devises.    A  gdMol 
devise  of  lands  includes  copyhold  and  leasehold  lands,  as  well  as  freehold ;  and  alaokttdl 
over  which  the  testator  has  a  general  power  of  appointment,  unless  a  contrary  intente 
appears,  and  if  there  is  nothing  in  the  will  to  show  a  different  intention,  a  gpBftd . 
bequest  of  personal  estates  includes  property  over  which  the  testator  has  only  apoiW  t 
of  appointment.     A  devise  of  real  estate,  without  words  of  limitation,  passes  the  loeff^ 
the  whole  estate  which  the  testator  had  power  to  dispose  of.    The  29th  section  defia  " 
the  manner  in  which  the  words  "  die  without  issue,"  or  '*  die  without  leaimng  i 
shall  be  construed.    A  devise  of  real  estate  (other  than  a  presentation  to  a  chuth]  tot  -^ 
trustee  or  executor  passes  the  fee  or  the  whole  interest  of  the  testator,  unless  a  temrf 
years  be  given  expressly,  or  by  implication ;  and  trustees  under  an  unlimited  devhik 
where  the  trust  may  endure  beyond  the  life  of  a  person  beneficially  entitled  for  Ufe^Mfci;' 
the  fee.    A  devise  of  an  estate  tail  does  not  lapse  by  the  death  of  the  first  taker  iate 
life  time  of  the  testator,  if  he  leave  any  issue  inheritable  imder  such  entul,  nnkiii 
contrary  intention  appears  by  the  will.    Gifts  to  children  or  other  issue,  who  leave  i 
living  at  the  testator's  death,  do  not  lapse,  but  take  efiect,  as  if  the  death  of  such  pcMi 
had  happened  immediately  after  the  death  of  the  testator,  unless  a  contraiy  intente 
shall  appear  by  the  will.    The  act  does  not  extend  to  any  will  made  before  let  Jta.  183|» 
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bein  or  lineal  descendants,  another  to  his  ¥dfe,  and  the  third  property  by  the 

w»  at  his  own  disposal ;  or  if  he  died  without  a  vrife  he  might 

tlien  dispose  of  one  moiety,  and  the  other  went  to  his  chil- 

iren;  and  so,  e  conversoy  if  he  had  no   children,  the   wife  Bnc  1,2, 

vasentided  to  one  moiety,  and  he  might  bequeath  the  other;  ^l^'^  ^ 

Mit  if  he  died  without  either  wife  or  issue,  the  whole  was  at  c.  67. 

lis  own  disposal     The  shares  of  the  wife  and  children  were 

ailed  their  reasonable  parts ;  and  the  writ  de  raiionabili  parte 

tmorum  was  given  to  recover  them.     But  the  deceased  may  F.  N.  B.  122. 

low  by  will  bequeath  the  whole  of  his  goods  and  chattels.     In  The  origin  of 

ue  a  person  inade  no  disposition  of  such  of  his  goods  as  were  ^  o^nm 

BBtaUe,  he  was  and  is  said  to  die  intestate  ;  and  in  such  case  to  administer 

y  the  old  law  the  king  was  entitled  as  the  parens  patruBy  and  ^^^^ 

Inderal  trustee  of  the   kingdom   to  seize   them.     This  pre-  9  j^,  33 

ogative  the  Ux^  continued  to  exercise  for  some  time  by  his 

iwn  ministers  of  justice;  and  probably  in  the  county  court, 

ifaere  matters  of  all  kinds  were  determined:    and  it   was 

prmted  as  a  franchise  to  many  lords  of  manors  and  others, 

ilio  have  to  this  day  a  prescriptive  right  to  grant  adminis- 

adon  to  their  intestate  tenants  and  suitors  in  their  own  courts 

■nm  and  other  courts,  or  to  have  their  wills  there  proved*   Ibid.  37. 

Aflerwards,  the  crown,  in  favour  of  the  chiurch,  invested  the 

pidates  with  this  branch    of  the  prerogative.     The   goods.  Perk. ».  486. 

kiefore,  of  intestates  were  given  to  the  ordinary,  whose  whole 

interest  and  power  were  only  those  of  being  the  king's  almoner  Finch  law,  173, 

ntfain  his  diocese ;  in  trust  to  distribute  the  intestate's  goods 

in  charity  to  the  poor,  or  in  such  superstitious  uses  as  the 

id^;ion  of  the  times  denominated  pious.     And  as  he  had  thus  Plowd.  277. 

k  disposition  of  intestate's  effects   the  probate^  of  wills  fol- 

limed :  for  it  was  thought  just  and  natural  that  the  will  of  the 

keeased  should  be  proved  to  the  satisfaction  of  the  prelate 

riuae  right  of  distributing  his  chattels  was  thereby  superseded. 

Bnt  the  statute  31   Edw.  3,  c.  11,  enacted,  that  in  case  of  Th«  ordinary 

nlestacy  the  ordinary  should  depute  the  nearest  and  most  the  same  man- 

Inrfid  friends  of  the  deceased  to  administer  his  <roods ;  which  ner  as  an  ex- 

ecator  is  now 

riflBinistrations  were  put  upon  the  same  footing  with  regard  to  liable. 
■la,  and  to  accounting,  as  executors  appointed  by  will.     This 
I  die  original  of  administrators  as  they  at  present  stand,  who 
R  (mly  the  officers  of  the  ordinary  appointed  by  him  in  pur- 


K  anj  inll  re-execnted  or  re-published  or  revived  by  any  codicil,  subsequently,  is 
ijact  lo  its  provisions.  The  act  does  not  extend  to  any  estate  pur  autre  vie,  of  any 
araoD  vlio  died  before  1  Jan.  183S,  nor  does  it  extend  to  Scotland.    See  a  full  abstract 

ihB  act,  ante,  book  2,  cap.  23,  p.  239. 
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9  Rep.  39.  suance  of  this  statute,  and  that  of  21  Hen.  8,  c  5,  whicfr 
enlarges  the  power  of  the  ecclesiastical  judge,  and  permits  him 
to  grant  administration  either  to  the  widow  or  the  next  of  kin, 
or  to  both  of  them  at  his  own  discretion ;  and  where  two  or 
more  persons  are  in  the  same  degree  of  kindred,  pves  the 
ordinary  his  election  to  accept  which  he  pleases. 

A»  to  who  may       Every  person  not  under  some  special  prohibition  by  law  or 

or  nftv  not  v   i  ^  >^  ^"^ 

make  a  will,  custom,  has  free  power  to  make  a  will  These  prohibitions  are 
principally  for  want  of  sufficient  discretion ;  for  want  of  suf- 
ficient Uberty  and  free  will;  and  on  account  of  crimiMl 
conduct 

Infante.  In  the  first  species  are  to  be  reckoned  infants  under  the  age 

of  fourteen,  if  males,  and  twelve  if  females.  So  that  no  ob- 
jection can  be  admitted  to  the  will  of  an  infant  of  fourteen, 
merely  for  want  of  age  (6) ;  but  if  the  testator  was  not  of  suf- 
ficient discretion,  whether  at  the  age  of  fourteen  or  twenty-four, 
that  overthrows  his  testament     Madmen  or  otherwise  w» 

Lunatics,  &c.  compoteSy  idiots  or  natural  fools,  persons  grown  childish  bj 
reason  of  old  age  or  distemper,  such  as  have  their  senses  be- 
sotted with  drunkenness.  All  these  are  incapable  by  reason  of 
mental  disabiUty  to  make  any  will,  so  long  as  such  disabili^ 
lasts  (c).  To  this  class  may  be  also  referred  such  persons  tf 
are  bom  deaf,  blind,  and  dumb  (d). 


{h)  By  7  Wm.  4  and  1  Vict  c.  26,  s.  7,  no  will  made  by  any  person  under  the  agi 
of  twenty-one  years,  after  December,  1837*  shall  be  valid.  "The  act  prevents  ta 
infant  from  making  a  will  of  personal,  even  under  a  power ;"  Sugd.  WiUs,  5. 

(c)  If  a  lunatic  have  clear  or  calm  iDtermissions  (called  lucid  intervals),  then  duiivf 
such  quietness  or  freedom  of  mind  he  may  make  his  testament.  The  burthen  of  proof 
rests  upon  the  person  attempfhig  to  invalidate  the  will.  Sanity  must  be  presumed  tiD 
the  contrary  is  shewn ;  but  if  a  party  afflicted  habitually  by  a  malady  of  the  mind  hai 
intermissions,  the  order  of  proof  and  presumption  is  inverted,  and  the  party  takioK 
advantage  of  an  interval  of  reason,  must  prove  it ;  IViUiams*  Executors  and  Ad.  voL  I, 
pp*  17,  18. 

{d)  One  who  is  deaf  and  dumb  from  his  nativity  is,  in  presumption  of  law,  an  idkH, 
and  therefore  incapable  of  making  a  will ;  but  such  presumption  may  be  rebutted;  vA 
if  it  sufficiently  appears  that  he  understands  what  a  testament  means,  and  has  a  deiat 
to  make  one,  then  he  may  by  signs  and  token*^  declare  his  testament  ( WiUuoM^  &M*- 
tors  and  Ad.  vol,  1,  15).  But  it  must  be  borne  in  mind  that  such  a  will,  if  made  flDC 
December,  1837,  would  not  (by  7  Wm.  4  and  1  Vict.  c.  26,  s.  9)  be  valid,  onlsM  is 
writing,  and  signed  at  the  foot  or  end  thereof,  either  by  the  testator  or  by  some  other 
person  in  his  presence,  and  by  his  direction ;  and  such  signature  must  be  made  9t 
acknowledged  by  the  testator,  in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  must  attest  and  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  is  necessary.  Before  the  statute  a  blind  peiioD 
might  make  a  nuncupative  testament,  subject  to  the  restrictions  on  wills  of  that  nature  by 
29  Car.  2,  c.  3,  where  the  property  bequeathed  exceeded  the  value  of  30/.  i  but  he  cool^ 
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persons  as  are  intestate  for  want  of  liberty  or  freedom  of  PrMonew. 

le  law  of  England  are  not  absolutely  intestable ;  but 

to  the  discretion  of  the  court  to  judge,  upon  the  con- 

1  of  their  particular  circumstances  of  duress,  whether 

ions  could  be  supposed  to  have  a  free  testamentary 

1.     A  married  woman  is  not  only  utterly  incapable  of  Feme  coverts. 

lands,  being  excepted  out  of  the  Statute  of  Wills  34 

n.  8,  c.  5,  but  she  is  incapable  of  making  a  testament 

r&  without  the  hcense  of  her  husband  (e).     By  her  Dr.  &  Stud 

s  hcense  she  may  make  a  testament;  but  it  must  be  ^  ^»°-   • 

the  particular  will  in  question,  or  it  will  not  be  a 
( testament,  unless  made  in  pursuance  of  her  husband's 

covenant  entered  into  with  her  friends  before  mar- 
ad  in  either  case  such  a  will  operates  rather  in  the 
fan  appointment,  the  execution  of  which  the  hus-  n"Mod2n.* 

his  agreement,  bond,  or  covenant,  is  bound  to  allow, 
ueen  consort,  as  we  have  aheady  seen,  is  an  excep-  Co  Litt  133. 
bis  general  rule  ;  and  any  feme  covert  may  make  her 
;oods,  which  are  in  her  possession  in  autre  droit,  as  Godolph.  1, 
X  or  administratrix ;  and  if  she  has  any  pin  money,  or 
maintenance,  she  may  dispose  of  her  savings  thereout 
ment,  without  the  control  of  her  husband.     But  if  a  Prec.  Ch.  44. 
le  makes  her  will,  and  afterwards  marries,  such  sub-  4  Re^60. 
marriage  is  a  revocation,  and  vacates  the  wilL  g24. 

)rs  and  felons  are  incapable  of  making  testaments  on  Traiton  and 
of  their  criminal  conduct,  from  the  time  of  conviction ;  ^®^®'^- 
afelo  de  se  make  a  will  of  goods  and  chattels,  for  they 
ited  by  the  act  and  manner  of  his  death ;  but  he  may  Plowd.  261. 
devise  of  his  lands,  for  they  are  not  subject  to  any  for- 

Oudaws  are  incapable  of  making  a  will  so  long  as 
awry  subsists,  for  their  goods  and  chattels  are  forfeited  Fitz.  Abr.  tit 
that  time.  SfS"^?^  ^^; 

Definition  of  a 

ments  are  written  and  veroaly  or  nuncupative {f);  ot  will. 

i  a  written  testament,  unless  the  same  were  read  before  witnesses,  and  in  their 
acknowledged  by  the  testator  for  his  will.  And  since  the  statute  no  will 
(with  the  exceptions  in  ss.  11  &  12)  is  valid,  unless  in  writing,  and  made  in 
ler  required  by  the  act,  which  repeals  so  much  of  29  Car.  2,  c.  3,  and  other 
as  relates  to  nuncupative  wills. 

'  7  Wm.  4  and  1  Vict.  c.  26,  s.  8,  no  will  made  by  any  married  woman  after 
er,  1837»  shall  be  valid,  except  such  a  will  as  might  have  been  made  by  a 
woman  before  the  passing  of  the  act. 

\j  7  Wm.  4  and  I  Vict.  c.  26,  s.  9,  no  will  made  after  December,  1837>  shall  be 
xoept  it  be  in  writing,  and  signed  at  the  foot  or  end  thereof  by  the  testator,  or 
B  other  person  in  his  presence,  and  by  his  direction ;  and  such  signature  shall 
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which  the  former  is  committed  to  writing;  the  latter  dependi 
merely  upon  oral  evidence,  being  declared  by  the  testator  m 
extremis  before  a  sufficient  number  of  witnesses,  and  afte^ 
wards  reduced  to  writing.  A  codicil  is  a  supplement  to  a  wiD, 
or  an  addition  made  by  the  testator,  and  to  be  annexed  to  and 
to  be  taken  as  part  of  a  testament,  being  for  its  explanatioD  or 
Godolph.  p.  1.  alteration,  or  to  make  some  addition  to,  or  else  some  nth 
c.  1. 8.3.  traction  from,  the  former  dispositions  of  the  testator.    TWb 

may  also  be  either  written  or  nuncupative  (g). 

Will  of  chat-         ^  to  written  wills,  devises  of  lands  are  rather  conveyances 

tels.  {jy  statute,  unknown  to  the  feodal  or  common  law,  and  not 

under  the  same  jurisdiction  as  personal  testaments.    A  to- 

tament  of  chattels  written  with  the  testator's  own  hand,  tboof^ 

it  has  neither  his  name  nor  seal  to  it,  nor  witnesses  present  at  iti 

pubUcation,  is  good,  provided  sufficient  proof  can  be  had  diit 

Gilb.  Rep.260.  it  is  his  handwriting  (A).     And  though  written   in  anotber 

man's  hand,  and  not  signed  by  the  testator,  yet  if  proved  to  be 

according  to  his  instructions,  and  approved  by  him,  it  htf 

been  held  a  good  testament  of  the  personal  estate  {h). 

If  there  be  many  testaments  the  last  overthrows  all  tlie 
former ;  but  the  republication  of  a  former  will  revokes  one  of 
a  later  date,  and  establishes  the  first  again  (t). 
Revocttion  of  Testaments  may  be  avoided,  if  made  by  a  person  labouring 
imder  any  of  the  incapacities  before  mentioned,  by  making 
another  testament  of  a  later  date,  and  by  cancelling  or  revoking 
it(j).      If  a  man  who  has  made  a  will  afterwards  maniei^ 

be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or  more  mtostui 
present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

ig)  See  the  last  note. 

(A)  But  see  now  as  to  wills  made  since  December,  ISS/*  7  Wm.  4  and  I  Vict,  e.9( 
s.  9)  ante>  note  (/)  to  this  chapter. 

(f)  By  7  Wm.  4  and  I  Vict.  c.  26,  s.  22,  no  will  or  codicil,  or  any  part  thereof  whidi 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execotioa 
thereof,  or  by  a  codicil  executed  in  manner  thereinbefore  required,  and  shewing  a 
intention  to  revive  the  same ;  and  when  any  will  or  codicil,  which  shall  be  partly  »* 
yoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend  to 
so  much  thereof  as  shall  have  been  revoked  before  the  revocation  of  the  whole  thereo( 
unless  an  intention  to  the  contrary  shall  be  shown.  By  s.  13,  every  will  executed  is 
manner  required  by  the  act  shall  be  valid,  without  any  other  publication  thereof.  ^ 
s.  21,  no  alteration  in  a  will  shall  have  any  effect,  unless  executed  as  a  wilL 

(J)  By  s.  20,  of  7  Wm.  4  and  1  Vict.  c.  26,  no  vdll  or  codicil,  or  any  part  thereA 
shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed  ii 
manner  thereinbefore  required,  or  by  some  writing,  declaring  an  intention  to  revoke  tfa^ 
same,  and  executed  in  the  manner  in  which  a  will  is  by  the  act  required  to  be  execote^ 
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ttd  lias  a  child  (A),  this  is  presumptive   or  implied  revoca- 
m  of  his  former  will  (/). 

Hough  the  heir  or  next  of  kin,  or  all  the  children  of  the 
istator  be  totally  onutted,  the  law  of  England  will  not  inter- 
re  to  set  aside  such  a  testament,  unlike  the  Roman  law,  inst.  3,  is.  1. 
luch  in  such  case  invalidated  the  will,  unless  good  cause  was 
signed ;  but  the  smallest  legacy  to  the  child  would  support 
e  will,  and  hence  probably  has  arisen  the  groundless  error  of 
e  necessity  of  leaving  the  heir  a  shilling,  or  some  other 
press  l^acy  in  order  to  disinherit  him. 

An  executor  is  he  to  whom  another  man  commits,  by  will.  Of  the  natoro 
e  execution  of  his  last  will  and  testament  (m).     All  persons  m^nt^execu- 
pable  of  making  wills  maybe  executors,  and  many  others  ton.  and  of  the 
sdes;  as  feme  coverts  and  infants ;  even  infants  unborn,  or  STayi^as** 
1 9etUre  sa  mere,  may  be  made  executors ;  but  no  infimt  can  such. 
i,  as  such  till  the  age  of  seventeen  years  (ii),  till  which  time  p  \^  *g^  ^^  * 
iministration  must  be  granted  to  some  other  durante  minare  Went.  Off.  Ex. 
itUe ;  as  it  may  also  be  granted  during  absence  or  pending  a  ^*  ^**- 
nt    This  appointment  of  executor  is  essential  to  the  making 
r  a  will:  it  maybe  performed  either  by  express  words,  or  Went.c.  1. 
odi  as  strongly  imply  the  same ;  but  if  the  testator  makes  an  ^^^^'  ^^^' 
icomplete  will,  without  naming  any  executors,  or  if  he  names 
icapd)le  persons,  or  if  the  executors  named  refuse  to  act,  in 
17  of  these  cases  the  ordinary  must  grant  administration,  with 
he  will  annexed,  to  some  other  person ;  and  then  the  duty  of 
be  administrator,  as  also  when  he  is  constituted  only  durante 
more  €Btate,  varies  litde  from  that  of  an  executor.     But  if 
be  deceased  died  wholly  intestate,  without  making  either  will 
r  executors,  then  general  letters  of  administration  must  be 

thf  the  burning,  tearing,  or  otherwise  destroying  the  same,  by  the  testator,  or  by  some 
inon  in  his  presence,  and  by  his  direction,  with  the  intention  of  revoking  the  same. 

(I)  By  8.  IS  of  7  Wm.  4  and  1  Vict.  c.  26,  every  will  made  by  a  man  or  woman  since 
E^Nember,  1S37>  shall  be  revoked  by  his  or  her  marriage  (except  a  will  made  in  exercise 
i  t  power  of  appointment,  when  the  real  or  personal  estate  thereby  appointed  would 
Ht  in  default  of  such  appointment  pass  to  his  or  her  heir,  executor,  or  administrator, 
v^  person  entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distributions.) 

(Q  By  g.  19  of  the  above  act,  no  will  shall  he  revoked  by  any  presumption  of  an  in- 
totioii  on  the  ground  of  an  alteration  in  circumstances.  But  marriage  is  a  revocation ; 
M  the  last  note. 

M  By  7  Wm.  4  and  1  Vict.  c.  26,  s.  17«  uo  person  shall,  on  account  of  his  being  an 
AKilor  of  a  will,  made  since  December,  1837*  be  incompetent  to  be  admitted  a  witness 
^  (rave  the  execution  of  such  will,  or  a  witness  to  prove  the  validity  or  invalidity  thereof. 

M  U  an  infJEmt  be  appointed  sole  executor,  he  is,  by  38  Geo.  3,  c.  87»  8.  6,  incapable 
^  tdiog  dnriog  his  minority,  and  administration,  own  tutamento  ojim^o,  must  be 

V*'^  to  his  guardian  or  next  friend,  until  he  attain  twenty-one  years. 
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granted  by  the  ordinary  to  such  admrnistrators  as  the  stiti 
of  Edw.  3  and  Hen.  8  before  mentioned  direct;  by  wfaidi 
ordinary  is  compellable  to  grant  administration  of  the  go 
and  chattels  of  Uie  wife  to  the  husband,  or  his  representath 
Cto.  Car.  106.  and  of  the  husband's  effects  to  the  widow,  or  next  of  kin;  I 

1  prWnwlMl.  ^^  ™^y  grant  it  to  either,  or  both,  at  his  discretion.    Am 
Sdk.  36.  the  kindred  those  are  to  be  preferred  that  are  the  nearest 

degree  to  the  intestate ;  but  of  persons  in  equal  degree  ' 
ordinary  may  take  which  he  pleases  (o).  The  neamm 
propinquity  of  degree  is  to  be  reckoned  according  to  the  oo 
putation  of  the  civilians,  and  not  of  the  canonists,  whidi 

Prac.  Chan,  law  of  England  adopts  in  the  descent  of  real  estates ;  becai 
in  the  civil  computation,  the  intestate  himself  is  the  termi 
from  which  the  several  degrees  are  numbered,  and  not  the  a 
mon  ancestor,  according  to  the  rule  of  the  canonists,    hi 

Godolph.  p.  2^    first  place  the  children,  and  their  lineal  descendants,  or  i 

2  Vera!  126.      failure  of  children)  the  parents  of  the  deceased  are  entided 
Pirec.  Chan,      the  administration ;  both  which  are,  indeed,  in  the  first 
1  p!  Wins.  41.  ff^^®>  ^^^  ^^   ^  ^^  children  are  allowed  the  preferei 
Atk.  455.         Then   follow  brothers  and  sisters,  grand&thers  and  gnu 

mothers,  then  uncles,  or  nephews,  great  grand&thers  and  gi 

grandmothers,  and  lastly  cousins. 

The  half  blood  is  admitted  to  the  administration  as  i 

as  the  whole.     The  brother  of  the  half  blood  excludes 
V        425     u^cle  of  the  whole  blood ;  and  the  ordinary  may  grant  ; 
*  ministration  to  the  sister  of  the  half  blood,  or  the  brot 

Styr74.  of  the  whole  blood,  at  his  discretion.     If  none  of  the  k 

Sdk.  38.  drcd  will  take  out  administration,  a  creditor  may  by  oust 

1  Sd  281         ^^  ^^     If  the  executor  refuses,  or  dies  intestate,  the  admii 
1  Ventr.  219.     tration  may  be  granted  to  the  residuary  legatee,  in  exdus 

of  the  next  of  kin.     The  ordinary  may,  in  defect  of  all  thi 
Plowd.  278.       commit  administration  to  such  discreet  person  as  he  appro 

of;  or  may  grant  him  letters  for  collecting  the  goods  of 

deceased,  which  neither  makes  him  executor  nor  administral 
Went  ch.  14.    his  only  business  being  to  keep  the  goods  in  his  safe  custo 

(o)  Where  there  are  several  next  of  kin  in  equal  degree^  the  court  grants  adminii 
tion  to  him  whom  the  majority  of  parties  interested  desire ;  yet  the  rule  does  not  1 
when  the  contest  for  administration  is  between  one  of  the  whole  blood  and  one  of 
half  blood ;  in  which  case  the  whole  blood  is  preferred,  though  the  majority  of  intei 
concur  in  the  latter,  unless  material  objections  can  be  shewn  to  him  of  the  whole  b1 
But  the  next  of  kin  are  excluded  from  the  administration  when  they  have  no  inte 
and  there  is  a  residuary  legatee  who  desires  it.  If  the  next  of  kin  die  before  adm 
tration  granted,  his  representative  is  entitled  to  it ;  fVilUami  Ex,  and  Ad,  voL  i» 
282,  287,  288. 
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mi  to  do  other  acts  for  the  benefit  of  such  as  are  entitled  to  2  Inst  398. 
be  property  of  the  deceased.  If  a  bastard,  or  any  one  else 
hat  has  no  kindred,  dies  intestate,  and  without  wife  or  child, 
le  usual  course  is  for  some  one  to  procure  letters  patent,  or 
Jier  authority  from  the  king,  and  then  the  ordinary  grants 
Iministration  to  such  appointee  of  the  crown.  3  p.  Wms.  33. 

The  interest  vested  in  the  executor  by  the  will  of  the  de-  The  executor's 
ased  may  be  continued  and  kept  alive  by  the  will  of  the  same  interest  de- 

volves  to  nis 

ecutor :  so  that  the  executor  of  A.'s  executor  is  to  all  intents  executor. 
B  executor  of  A.  himself;  but  the  executor  of  A.'s  adminis- 
itOT,  or  the  administrator  of  A.'s  executor,  is  not  the  repre- 
Qtative  of  A. ;  wherefore,  in  both  these  cases,  and  whenever  Bro.  Abr.  tit. 
e  course  of  representation  from  executor  to  executor  is  in-  7  ™'°"  '   **" 
rmpted  by  any  one  administration,  it  is  necessary  for  the  g^^  ^^  ^^^ 
dinaiy  to  commit  administration  afresh  0/  the  goods  of  the  deadj  of  an 
»ceased  not  administered  by  the  former  executor  or  adminis-  another*admi'- 
itCMT ;  and  this  administrator  de  bonis  non  is  the  only  legal  nistration  is 
presentative  of  the  deceased  in  matters  of  personal  property ;  "^^'^'T^- 
it  he  may  as  well,  as  an  original  administrator,  have  only  a  g  ^^^  J^^^^ 
mUed  or  special  administration  committed  to  his  care,  viz.  of  908. 
artain  specific  effects,  such  as  a  term  of  years,  and  the  like,  c,  30  ^  '  P*   * 
leiest  being  committed  to  others.  Salk.  36. 

Hie  duties  of  executors  and  administrators  are  much  the  xhe  office  and 
ane,'  except  that  the  executor  is  bound  to  perform  a  will,  duties  of  ex- 
fUch  an  administrator  is  not,  unless  where  a  testament  is  administrators. 
noexed  to  his  administration ;  an  executor  may  do  many  acts  Wentw.  c.  3. 
lelbie  he    proves    the  will,    but   an    administrator  may  do 
Mfaing  till  the  letters  of  administration  are  issued.      If  a  Comyn^s.  151. 
tnoger  takes  upon  him  to  act  as  executor,  without  any  just 
ndunity  (as  by  intermeddling  with  the  goods  of  the  deceased,  5  Rep.  33, 34. 
ndmany  other  transactions),  he  is  called  in  law  an  executor  Wentw.  ch.i4. 
i  his  own  wrong,  de  son  tort,  and  is  liable  to  all  the  trouble  43  gib.  c.  8. 
fan  executorship,  without  any  of  the  profits  or  advantages ; 
lot  merely  doing  acts  of  necessity  or  humanity,  as  locking  up 
ke  goods,  or  burying  the  corpse  of  the  deceased,  will  not 
oiount  to  such  an  intermeddling  as  will  charge  a  man  as  Dyer,  166. 
ttcutCNT  of  his  own  wrong.     Such  a  one  cannot  bring  an 
etkm  himself  in  right  of  the  deceased,  but  actions  may  be  Bro.  Abr.  tit. 
no^t  against  him ;  and  in  all  actions  by  creditors  against  ^  **™^'»"*f«*o'' 
im  he  shall  be  named  an  executor  generally.     He  is  charge-  &  Rep.  31. 
Je  with  the  debts  of  the  deceased,  so  far  as  assets  come  to  Dyer,  166. 
B  hands ;  and,  as  against  creditors  in  general,  shall  be  allowed 
!  pftyments  made  to  any  other  creditor,  in  the  same  or  a 
perior  d^ree,  himself  only  excepted ;  and  though  as  against  33. 
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5  Rep.  30.        the  rightful  executor  or  administrator  he  cannot  plead  radi 
Moor.  527.       payment,  it  shall  be  allowed  him  in  mitigation  of  daougei^ 
12  Mod.  441,    unless  upon  a  deficiency  of  assets,  whereby  the  rightful  ezecu- 
Wentw.  c.  14.    ^^^  "^^  ^  prevented  from  satisfying  his  own  debt  (p). 
The  powers  ^^^  powers  and  duties  of  a  rightfrd  executor  or  adminia- 

and  ^ties  of  a  trator  are,  to  bury  the  deceased  in  a  manner  suitable  to  the 
eoitor.  **"       estate  which  he  left  behind  him.     Necessary  frmeral  expeoflei 
are  allowed  previous  to  all  other  debts  and  chaiges ;  but  if  the 
executor  or  administrator  be  extravagant,  it  is  a  species  of 
Salk.  196.         devastation  or  wastey  and  shall  only  be  prejudicial  to  hiinsd( 

Godolph.  p.  2,         J        .  .       1  J.  ,  "^ 

c.  26, ».  2.  and  not  to  the  creditors  or  legatees. 

The  proof  of  The   executor  or  the  administrator,   during  minority,  or 

t^''*^ouTof**  during  absence,  or  with  the  will  annexed,  must  prove  the  wiB 

letters  of  admi-  of  the  deceased,  which  is  done  either  in  common  fomh  onlj 

mstratoon.  ^p^j^  j^  ^^^^  ^^^^  before  the  ordinary  or  his  surrogate;  or, 

Godolph,  p.  1,   per  testesy  in  more  solemn  form  of  law,  in  case  the  vaUdity  of 
^'    ' "'  *         the  will  be  disputed.     When  the  will  is  so  proved,  the  ori^ul 

must  be  deposited  in  the  registry  of  the  ordinary,  and  a  o(^ 
thereof  on  parchpient  is  made  out,  under  the  seal  of  the  orfif 
nary,  and  delivered  to  the  executor,  or  administrator,  together 
with  a  certificate  of  its  having  been  proved  before  hioa,  whiA 
is  styled  the  probate.  In  defect  of  any  will  the  person  entitki 
to  be  administrator  must  also,  at  this  period,  take  out  lettenof 
administration,  under  the  seal  of  the  ordinary,  whereby  «& 
executorial  power  to  collect  and  administer,  the  goods  of  the 
deceased  is  vested  in  him ;  and  he  must,  by  22  &  23  Car.  % 
c.  10,  enter  into  a  bond,  with  sureties,  fiuthfiilly  to  execute  hii 
trust  If  all  the  goods  of  the  deceased  lie  within  the  same 
jurisdiction,  a  probate  before  the  ordinary,  or  an  administratioB 
granted  by  him,  are  the  only  proper  ones ;  but  if  the  deceased 
had  bona  notabiliay  or  chattels,  to  the  amount  of  100/L  in  two 
distinct  dioceses,  or  jurisdictions,  then  the  will  must  be  poved 
or  administration  taken  out  before  the  metropoUtan  of  the  pro- 
4  Inat.  335.        vince,   by  way  of  special  prerogative ;    whence    the  coorti 


(p)  "  It  is  held,  that  the  least  iDtermeddling  with  the  effects  of  the  intestate,  efea 
milking  cows,  or  taking  a  dog,  will  constitute  an  executor  de  son  tort  (Dyer,  166).  As 
executor  of  his  own  wrong  will  be  liable  to  an  action,  unless  he  has  delivered  over  thi 
goods  of  the  intestate  to  the  rightful  administrator  before  the  action  is  brought  agttoit 
him ;  and  he  cannot  retain  the  intestate's  property  in  discharge  of  his  own  debt*  althonsh 
it  is  a  debt  of  a  superior  degree^  (3  T.  R,590;  2  T.  R.  lOO.Y'—Mr.  Christian's  Note  to 
Black,  Com.  vol.  2,  p.  507. 

By  43  Eliz.  c.  8,  a  person  who  fraudulently  administers  to  an  intestate's  goods  ii 
made  liable  as  executor  of  his  own  wrong.  By  30  Car.  2,  st.  1,  c.  7,  creditors  any 
recover  their  debts  from  executors  of  their  own  wrong  and  their  administnitors. 
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validity  of  such  wills  is  tried^  and  the  offices  where 
egistered,  are  called  the  prerogative  courts,  and  the 
e  offices  of  the  provinces  of  Canterbury  and  York, 
cecutor  or  administrator  must  make  an  inventory  of  The  making  an 
3ds  and  chattels,  whether  in  possession  or  action  of  deceased's 
»d,  and  deUver  it  into  the  ordinary,  upon  oath,  if  effects. 
lawfully  reqmred.     He  is  to  collect  all  the  goods  and  ^!«^f"*  ^* 

0  inventoried,  being  the  representative  of  the  de-  q^  jj^  209. 
\d  having  the  same  property  in  the  goods,  and  the  And  collecting 
edies  to  recover  them  as  the  principal  had  when  ^^  converting 

*  ^  them  into 

money. 

)  he  two  or  more  executors,  a  sale  or  release  by  one  l>yor,  23. 

•    .  1  Atk    46/0 

1  good  against  all  the  rest,  but  in  case  of  administra- 
therwise.  Whatever  is  recovered  of  a  saleable  nature, 
I  may  be  converted  into  money,  is  called  assets^  in 
of  the  executor  or  administrator ;  that  is,  sufficient  or 
» make  him  chargeable  to  a  creditor  or  legatee,  so  far 
ods  and  chattels  extend.  Whatever  assets  so  come  to 

he  may  convert  into  ready  money,  to  answer  the 
that  may  be  made  upon  him. 

i:ecutor  or  administrator  must  pay  the  debts  of  the  The  payment 
In  payment  of  debts  he  must  observe  the  rules  of  ^Iceasel^ ^ 
otherwise,  in  case  of  a  deficiency  of  assets,  if  he  pays 
lower  degree  first,  he  must  answer  those  of  a  higher 
t  own  estate.     He  must  first  pay  all  funeral  charges 
cpense  of  proving  the  wilL     Secondly,  debts  due  to 

on  record  or  specialty.     Thirdly,  such  debts  as  are  1  And.  J  29. 
Jar  statutes  to  be  preferred  to  all  others ;  as  money 
poors'  rates,  for  letters  to  the  post-office,  and  some  17  Geo.  2, 
i^ourthly,  debts  of  record ;  as  judgments  (docquetted  gj^^^  ^  10. 
to  the  statute  4  &  5  Wm.  and  Mar.  c  20  (r)),  statutes, 
nizances.     Fiflhly,  debts  due  on  special  contracts ;  4  Rep.  60. 
t,  or  upon  bonds,  covenants,  and  the  like,  under  vVent  c[l2. 
Lastly,  debts  on  simple  contracts,  vi«.  upon  notes 


&  4  Win.  4,  c.  42,  8.  37»  it  shall  be  lawful  for  the  executors  or  adminis. 

ny  lessor  or  landlord  to  distrain  upon  the  lands  demised  for  any  term,  or  at 

B  arrearages  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime  in  like 

luch  lessor  or  landlord  might  have  done  in  his  lifetime. 

Vict.  c.  11,  no  judgments  are  now  to  be  docquetted  under  4  &  5  W.  &  M. 

10  judgment  already  so  docquetted  shall  affect  any  lands,  &c.  after  Ist  August, 

purchasers,  mortgagees,  or  creditors,  unless  registered  pursuant  to  1  ib  2 

<,  and  2  Vict.  c.  11. 

i  Geo.  4  and  1  Wm.  4,  c.  47,  a  court  of  equity  may  order  an  infant,  heir  at 

iiDor,  entitled  under  limitations  of  a  settlement,  liable  to  debts  of  deceased. 
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unsealed,  and  verbal  promises,  among  which  servants' 
are  preferred  (t).     Among  debts  of  equal  degree  the  ex 
or  administrator  is  allowed  to  pay  himself  firet,  by  retaiB 
his  hands  so  much  as  his  debt  amounts  to ;  but  an  execi 
his  own  wrong  is  not  allowed  to  retain. 

If  a  creditor  constitutes  his  debtor  his  executor,  th 
release  or  discharge  of  the  debt,  whether  the  executor  i 
no,  provided  there  be  assets  sufficient  to  pay  the  te 
debts;  for  though  this  discharge  of  the  debt  shall  takep 
all  legacies,  yet  it  were  unfair  to  defraud  the  testatoi 
ditors  of  their  just  debts  by  a  release,  which  is  absi 
voluntary  (u).  If  no  suit  is  commenced  against  hii 
executor  may  pay  any  one  creditor  in  equal  degree  his 
debt,  though  he  has  nothing  left  for  the  rest ;  for  withou 
commenced  the  executor  has  no  legal  notice  of  the  debt 

When  the  debts  are  all  discharged  the  legcicies  da: 
next  regard,  which  are  to  be  paid  by  the  executor  so  fiu 
assets  will  extend ;  but  he  may  not  give  himself  the  pre! 
herein  as  in  case  of  debts.  A  legacy  is  a  bequest,  oi 
goods  and  chattels  by  testament ;  and  the  person  to  w 
is  given  is  styled  the  legatee,  which  every  person  is  < 
of  being,  imless  disabled  by  the  common  law  or  stati 
traitors,  papists  (tr),  and  some  others.  This  bequest  tram 
inchoate  property  to  the  legatee  (x),  but  the  legacy  is  n 


to  convey  real  estate  for  the  payment  thereof.  And  by  2  &  3  Vict.  c.  60,  the  p 
the  above  act  are  extended  to  authorize  mortgages,  as  well  as  sales  of  estates 
cases ;  the  surplus  money  arising  from  such  sale  or  mortgage  is  to  descend  in  t 
manner  as  the  estates  sold  or  mortgaged  would  have  done. 

(t)  Freehold  and  copyhold  estates  are  now  made  liable  for  the  payment  of  d 
well  by  simple  contract  as  specialty ;  but  specialty  debts  are  still  entitled  to  a  pr 
payment ;  see  3  &  4  Wm.  4,  c.  104. 

By  29  Car.  2,  c.  3,  s.  4,  no  action  shall  be  brought  whereby  to  charge  any  ezc 
administrator  upon  any  special  promise  to  answer  damages  out  of  his  own  estati 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing,  and  signed  by  the  party,  to  be  charged  therewith,  c 
agent. 

(u)  But  in  Simmons  v.  Gutteridge,  13  Ves.  Jun,  264,  it  was  held  that  a  debt  dv 
executor  is  assets. 

(p)  An  executor  or  administrator  may,  after  a  suit  is  instituted  against  hi 
account,  pay  any  simple  contract  creditor,  and  will  be  allowed  such  payment  in 
his  accounts ;  MaUby  v.  Russell,  2  Sim,  ^  Stu,  227.  Payment  by  an  execi 
simple  contract  debt,  before  he  has  notice  of  a  specialty  debt,  is  good.  Hamkm 
I  Amb.  162 ;  but  debts  of  record  an  executor  is  bound  to  take  notice  of  at  his  ] 

(w)  Papists  are  no  longer  disabled. 

(jp)  By  3  &  4  Wm.  4,  c.  27,  s.  40,  money  charged  on  land  and  legacies  i 
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kd  without  the  assent  of  the  executor ;  for  if  I  have  a  general 

Oi  pecuniary  legacy  of  100/.,  or  a  specific  one  of  a  piece  of 

pbte ;  I  cannot  in  either  case  take  it  without  the  consent  of  the 

executor,  for  in  him  all  the  chattels  are  vested ;  and  it  is  his  Jj*-  ^**lij^^^' 

business  first  of  all  to  see  whether  there  is  a  sufficient  fund  left 

to  pay  the  debts  of  the  testator.     In  case  of  a  deficiency  of 

anets,  all  the  general  legacies  must  abate  proportionably,  in 

Older  to  pay  the  debts ;  but  a  specific  legacy  (of  a  piece  of 

plate,  a  horse,  or  the  like)  is  not  to  abate  at  all,  or  allow  any 

tfaii^  by   way  of  abatement,  unless  there   be  not  sufficient 

irithout  it     Upon  the  same  principle,  if  the  legatees  had  been  2  Vcm.  in. 

ptid  their  legacies,  they  are  afterwards  bound   to  refimd  a 

rateable  part,  in  case  debts  come  in  more  than  sufficient  to 

exhaust  the  residuum  after  the  legacies  paid.     If  the  legatee  Ibid.  205. 

dies  before  the  testator,  the  legacy  is  a  lost  or  lapsed  legacy, 

nd  shall  sink  into  the  residuum  (y).     And  if  a   contingent 

legacy  be  left  to  any  one,  as  when  he  attains,  or  if  he  attains  the 

age  of  twenty-one,  and  he  dies  before  that  time,  it  is  a  lapsed 

l^acy(z).     But  a  legacy  to  one  to  be  paid  when  he  attains 


deemed  satisfied  at  the  end  of  twenty  years,  if  there  shall  be  no  interest  paid,  or  ac- 
1noirledf(ment  in  writing  in  the  meantime. 

By  7  Wm.  4  and  1  Vict.  c.  26,  s.  16,  in  case,  by  any  will,  made  since  December,  1837» 
'lay  real  or  personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  creditor, 
or  die  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall  attest  the 
€ieciition  of  such  will,  such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
t  witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof.  And  by  section  30,  unless  a  definite  term  of  years,  absolute  or  determinable 
nan  estate  of  freehold,  shall  be  given  to  the  executor  or  trustee,  expressly  or  by  impli- 
otioii,  any  devise  of  real  estate  (except  a  presentation  to  a  church)  to  such  executor 
or  tnistee,  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 
itterest  which  the  testator  had  power  to  dispose  of  by  will. 

(jf)  By  7  Wm.  4  and  1  Vict.  c.  26,  s.  33,  where  any  person,  being  a  child  or  other 
ime  of  the  testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed, 
fcruy  estate  or  interest  not  determinable  at  or  before  the  death  of  such  person,  shall 
Ce  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person 
Adl  be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
hpie,  bat  shall  take  effect,  as  if  the  death  of  such  person  had  happened  immediately 
af^  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 

(*)  By  7  Wm.  4  and  1  Vict.  c.  26,  s.  29,  in  any  devise  or  bequest  of  real  or  personal 
Brtite  after  December,  IS  37,  the  words  "die  without  issue,"  or  "die  without  leaving 
Moe,"  or  "  have  no  issue,"  or  any  other  words  which  may  import  either  a  want  or 
itthm  of  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an  indefi- 
ite  £nliire  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the 
fetime,  or  at  the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless 
eoDtiary  intention  shall  appear  by  the  will,  by  reason  of  such  person  having  a  prior 
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the  age  of  twenty-one  years  is  a  vested  legacy ;  an  inte 
which  commences  in  prasentiy  although  it  is  to  be  paid 
future  period:  and  if  the  legatee  dies  before  that  age, 
representative  shall  receive  it  out  of  the  testator's  pern 
estate,  at  the  same  time  that  it  would  have  become  payaU 
case  the  legatee  had  lived.  But  if  such  legacies  be  chai 
upon  a  real  estate  in  both  cases  they  shall  lapse  for  the  bei 

2  P  Wm»  601    ^^  ^^  ^^^  ^^^     ^  ^^^  ^^  ^  vested  legacy  due  immedial 

and  charged  on  land  or  money  in  the  funds  which  yieU 
inmiediate  profit,  interest  shall  be  payable  thereon  from 
testator's  death ;  but  if  charged  only  on  the  personal  esl 
which  cannot  be  immediately  got  in  it  shall  cany  interest! 

Ibid.  26, 27.      from  the  end  of  the  year  after  the  death  of  the  testator. 

Application  of        When  all  the  debts  and  particular  legacies  are  disdia 

the  residue        ^g  surplus  or  residuum  must  be  paid  to  the  residuary  lesa 

after  payment  ,     ^  *^  ,  . 

of  debts.  and  if  there  be  no  residuary  legatee  appointed  by  the  will, 

the  executor  has  no  legacy  at  all,  the  residuum  shall,  in  gen 

be  his  own,  yet  wherever  these  is  sufficient  on  the  &oe 

will  (by  means  of  a  competent  legacy  or  otherwise)  to  ii 

that  the  testator  intended  his  executor  should  not  have 

residue,  the  imdevised  surplus  of  the  estate  shall  go  to  the 

of  kin,  the  executor  then  standing  upon  exacdy  the  & 

footing  as  an  administrator  (i). 

The  Sutute  of       By  22  &  23  Car.  2,  c.  10,  explained  by  29  Car.  2,  e.  30, 

29  Car.  2,  c.  3,  surplusage  of  intestates  (except  of  femes  covert,  which  arc 

i.  26.  ag  at  common  law)  afler  the  expiration  of  one  full  year  i 


estate  tail,  or  of  a  preceding  gift,  being  without  any  implication  arising  from 
words,  a  limitation  of  an  estate  tail  to  such  person  or  issue  or  otherwise :  pro^ 
that  this  act  shall  not  extend  to  cases  where  such  words  as  aforesaid  import,  if  no 
described  in  a  preceding  gift  shall  be  bom,  or  if  there  shall  be  no  issue  who  shal 
to  attain  the  age,  or  otherwise  answer  the  description  required  for  obtaining  a  t 
estate  by  a  preceding  gift  to  such  issue. 

(a)  But  see  the  two  last  notes. 

(6)  By  1 1  Geo.  4  and  1  Wm.  4,  c.  40,  when  any  person  shall  die,  having  by  hii 
or  any  codicil  thereto,  appointed  any  person  or  persons  executor  or  executois, 
executor  or  executors  shall  be  deemed  by  courts  of  equity  to  be  a  trustee  or  tnute 
the  person  or  persons  (if  any)  who  would  be  entitled  to  the  estate  under  the  Stati 
Distributions,  in  respect  of  any  residue  not  expressly  disposed  of,  unless  it  shall  a 
by  the  will,  or  any  codicil  thereto,  that  the  person  or  persons  so  appointed  execu 
executors  was  or  were  intended  to  take  such  residue  beneficially ;  provided  that  d( 
shall  affect  any  right  to  which  any  executor,  if  this  act  had  not  been  passed,  woul< 
been  entitled,  in  cases  where  there  is  not  any  person  who  would  be  entitled  to  tl 
tator's  estate  under  the  Statute  of  Distributions,  in  respect  of  any  residue  not  ex] 
disposed  of. 
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b  of  the  intestate  is  to  be  distributed :  one-third  to  the 
f  the  intestate,  and  the  residue  in  equal  proportions  to 
ren ;  or  if  dead  to  their  representatives :  that  is,  their 
escendants  (c),  if  there  are  no  children  or  legal 
tatives  subsisting,  then  a  moiety  to  the  widow,  and  a 
to  the  next  of  kindred  in  equal  degree,  and  their 
tatives :  if  no  widow,  the  whole  to  the  children :  if 
^dow  nor  children,  the  whole  to  be  distributed  among 
of  kin  in  equal  degree  and  their  representatives :  but 
sentatives  are  admitted  among  collaterals  fiuther  than  Raym.  496. 
hen  of  the  intestate's  brothers  and  sisters.  ^\^  ^y™' 

lext  of  kindred  here  referred  to  are  to  be  investigated 
ame  rules  of  consanguinity  as  those  who  are  entitled 
s  of  administration  (c2).  By  this  statute  the  mother,  as 
he  father,  succeeded  to  all  the  personal  effects  of  their 
,  who  died  intestate  and  without  wife  or  issue ;  in 
a  of  the  other  sons  and  daughters,  the  brothers  and 
f  the  deceased.  And  so  the  law  still  remains  with 
o  the  father;  but  by  statute  1  Jac.  11,  c  17,  if  the 
i  dead,  and  any  of  the  children  die  intestate,  without 
ssue  in  the  lifetime  of  the  mother,  she  and  each  of  the 
ig  children  or  their  representatives  shall  divide  his 
n   equal  portions  (^).     The  Statute   of  Distributions 


er  than  such  child  or  children  (not  being  heir-at-law)  who  have  any  estate  by 
t  of  the  intestate,  or  shall  be  advanced  by  him  in  his  lifetime,  by  portion 
he  distributive  share,  but  if  not  equal,  to  be  made  so ;  the  heir-at-law  to  have 
[)art,  notwithstanding  he  may  have  had  land  by  descent  or  otherwise  from  the 
22  &  23  Car.  2,  c.  10,  s.  5.  And  by  8.  8,  if  any  just  debts  be,  after  distri- 
led  for  and  recovered,  or  duly  made  to  appear  the  persons  to  wj^om  distribu- 
een  made,  shall  pay  back  to  the  administrator  the  rateable  proportion  of  those 
of  the  costs, 
ante,  p.  296. 

he  next  of  kin  who  are  to  have  the  benefit  of  the  Statute  of  Distributions  must 
ined  according  to  the  computation  of  the  civil  law,  including  the  relations, 
the  paternal  and  maternal  sides ;  and  when  relations  are  thus  found,  who  are 
3in  the  intestate  by  an  equal  number  of  degrees,  they  will  share  the  personal 
squally,  although  they  are  relations  to  the  intestate  of  very  difierent  denomi- 
nd  perhaps  not  relations  to  each  other.  There  is  only  one  exception  to  this 
where  the  nearest  relations  are  a  grandfather  or  grandmother,  and  brothers 
although  all  these  are  related  in  the  second  degree,  yet  the  former  shall  not 
s  with  the  latter ;  for  which  singular  exception  it  does  not  appear  that  any 
m  can  be  given.  (3  Atk.  762.)  No  difference  is  made  between  the  whole  and 
I  in  the  distribution  of  intestate  personal  property." — Mr.  Christian's  Note  to 
0.  2,  p.  516. 
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expressly  excepts  and  reserves  the  customs  of  the  ci^  a 
London,  the  province  of  York,  and  of  all  other  places  hsviif 
peculiar  customs  of  distributing  intestate's  estates. 
Ofthecurtonu       In  the  city  of  London  and  province  of  York,  as  well  as  in 

of  T^ondon  •        ^,, 

YoA,  &c7  ^^^  kingdom  of  Scotland,  and  probably  also  in  Wales,  die 
Lord  Rajnu  effects  of  the  intestate,  after  payment  of  his  debts  are  in 
2^B^  Eeci  gc^^ral  divided  according  to  the  ancient  doctrine  of  the  jMn 
Law,  746,782^  rationabilis.     If  the  deceased  leaves  a  widow  and  children,  his 

substance  (deducting  for  the  widow  her  apparel  and  the 
furniture  of  her  bed  chamber,  which  in  London  is  called  the 
widow's  chamber)  is  divided  into  three  parts,  one  of  ?rbicfc 
belongs  to  the  widow,  another  to  the  children,  and  the  thirdto 
lP.Wm8.34l.  the  administrator.  If  only  a  widow,  or  only  children,  thej 
2  Show^TS      respectively,  in  either  case,  take  one  moiety,  and  the  adnmui- 

trator  the  other ;  if'neither  widow  nor  child,  the  administiBlfli 

takes  the    whole.     This    portion,   or    dead  mavLS  part,  the 

2  Freem.  85.     administrator  used   to    apply   to  his  ovm  use,  till  the  stat 

1  Vera.  133.      1  Jac.  2,  c.  17,  declared  that  it  should  be  subject  to  the  Statute 

of  Distributions.  So  that  if  a  man  dies  wortli  1800^  personal 
estate,  leaving  a  widow  and  two  children,  this  estate  is  divided 
into  eighteen  parts ;  the  widow  taking  eight,  six  by  the  custoiOy 
and  two  by  the  statute ;  and  each  of  the  children  five ;  three 
by  the  custom,  and  two  by  the  statute.  If  he  leaves  a  widow 
and  one  child,  she  still  takes  eight  parts  as  before ;  and  the 
child  has  ten,  six  by  the  custom  and  four  by  the  statute.  H 
he  leaves  a  widow  and  no  child,  the  widow  takes  three-fourths 
of  the  whole,  two  by  the  custom  and  one  by  the  statute ;  and 
the  remaining  fourth  goes  to  the  next  of  kin* 

If  the  wife  be  provided  for  by  a  jointure  before  marriage,  in 

2  Vera.  666.  ,  bar  of  her  customary  part,  it  puts  her  in  a  state  of  non-entity, 

1  Ve^Ts  ^^    ^^  regard  to  the  custom  only ;  but  she  is  still  entided  to  hef 

2  Chan.  Rep.  share  of  the  dead  man's  part,  under  the  Statute  of  Distributona^ 
^^*  unless  barred  by  special  agreement.     If  any  of  the  children  aie 

advanced  by  the  fiither  in  his  lifetime  with  any  sum  of  mooej 
(not  amounting  to  their  full  proportionable  part)  they  mat 
2  Preem.  279.  ^^^  ^^^  portion  into  hotchpot  with  the  rest  of  the  brothers 
1  Eq.Cas.  Abr.  and  sisters,  but  not  with  the  widow,  before  they  are  entided  to 
2RWin8.526  ^^^  benefit  under  the  custom:  but  if  they  are  fidly  advance^ 
Ibid.  527.  the  custom  entides  them  to  no  further  dividend. 

Of  the  dif.  So  far  the  customs  of  London  and  York  agree ;  but  besidei 

ference  in  CM-  certain  other  less  material  variations,  there  are  two  principal 
and  York.         points  in  which  they  difier.     In  London,  the  share  of  the 
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lildren  (or  orphanage  part)  is  not  fully  vested  till  twenty-one, 
fae  which  they  cannot  dispose  of  it  by  testament :  and  if  ^  Vem.  568. 
ej  die  under  that  age,  whether  sole  or  married,  their  share 
fmes  to  the  other  children ;  but  after  twenty-one,  it  is  fiee 
m  any  orphanage  custom,  and  in  case  of  intestacy  &lls  under 
!  statute  of  distributions.     But  m  the  province  of  York  ^-  ^^^^^ 
t  heir  at  common  law,  who  inherits  any  land,  either  in  fee  or 
tail,  is  excluded  from  any  filial  portion  or  reasonable  part  2  Burn.  764. 
a  similar  policy  formerly  prevailed  in  every  part  of  the 
nd,  we  may  conclude  the  whole  to  be  of  British  original,  or 
krived  irom  the  Roman  law  of  succession,  to  have  been 
iwn  from   that  fountain  much  earlier  than   the   time   of 
idnian,  fit)m  whose  constitutions  it  considerably  differs; 
a^  it  is  not  improbable  that  the  resemblances  yet  remdning 
J  be  owing  to  the  Roman  usages  introduced  in  the  time  of 
uidius  Caesar. 


BOOK  THE  THIRD. 

OF  PRIVATE  WRONGS. 


CHAPTER  L 

f  THE  REDRESS  OF   PRIVATE  WRONGS  BY   THE  MERE   ACT   OF 

THE   PARTIES. 

rtfae  opening  of  these  Commentaries  law  was  defined  to  be  Definition  of 
I  rale  of  civil  conduct  prescribed  by  the  supreme  power  in  a  "municipal  Uw. 
te,  conmianding  what  is  right   and  prohibiting    what  is  Intro,  t.  2. 
cog  (a) ;"  hence  it  follows  that  the  primary  objects  of  law  Bract.  L.  L. 
I  the  establishment  of  rights  and  the  prohibition  of  wrongs.        ' 
roDgs  are  divisible  intoprivate  wrongs  eaidpublic  wrongs.  The  divisible! 
mer  are  an  infringement  of  the  private  or  civil  rights  of  per- 
ns considered  as  individuals ;  and  are  termed  civil  injuries : 
e  latter  are  a  violation  of  public  rights,  affecting  the  whole 
immunity  considered  as  a  commimity ;  £md  are  distinguished 
fdtt  appellation  of  crimes  and  misdemeanors.  Private  wrongs 

U)  Stncdo  josta,  jubens  honesta,  et  prohibens  contraria;  Cic.  11  Phillip  12,  orig.  ». 
«»W.Com.«.  3,/>.  1. 
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The  redress  of  may  be  redressed  in  three  ways ;    by  the  mere  act  of  ibe 

pnrate  wrongs.         ''.        ,  ,  ,       ,  X  .'         n ,  i 

parties  themselves ;  by  the  mere  act  and  operation  ot  lato ;  and 

by  suit  or  action  in  courts.     The  redress  which  is  obtained  b^ 

By  the  mere      the  mere  act  of  the  parties,  is  either  that  which  arises  fix>m  Ae 

wjtofthepar-   g^^  of  the  injured  party  only;  or  that  arising  from  the  joint 

act  of  all  the  parties  together. 
Defence  of  The  defence  of  one's  self,   or  the  mutual  and  reciprocal 

relations.  defence  of  such  as  stand  in  the  relations  of  husband  and  i6k  (h), 

parent  and  child  (c),  master  and  servant  (cl). 

In  these  cases,  if  the  party  himself  or  any  of  these  ius 
relations  be  forcibly  attacked  in  his  person  or  property,  it  ii 
lawful  for  him  to  repel  force  by  force ;  and  the  breach  of  die 
peace  which  happens,  is  chargeable  upon  him  only  who  began 

2  Roll.  Abr.      the  afiray.     Self-defence  is  the  primary  law  of  nature,  nor  is  it, 

?^*    u  «  ^    or  can  it  be  taken  away  by  the  law  of  society ;  but  care  mot 

1  Hawk.  P.  C.  _        -  ,         ,  /     •'        ,  J    1      1        J    ^ 
131.                be  taken,  that  the  resistance  does  not  exceed  the  bounds  of 

mere  defence  and  prevention ;  for  then  the  defender  himself 
becomes  an  aggressor. 
Recaption  of  Recoftion  or  reprisal  is  another  species  of  remedy  by  the 
goods,  c.  mere  act  of  the  party  injured.  This  happens  when  any  one 
has  deprived  another  of  his  property  in  goods  or  chatteb 
personal,  or  wrongfully  detains  one's  \dfe,  child,  or  servant:  in 
which  case  the  owner  of  the  goods  and  the  husband,  parent,  or 
master,  may  lawfully  claim  and  retake  them  wherever  he  finds 
them ;  so  it  be  not  in  a  riotous  manner,  or  attended  with  a 

3  Inst.  134.  breach  of  the  peace ;  otherwise  they  might  be  conveyed  away, 
s.  46.  ^'  destroyed,  or  concealed  out  of  his  reach,  if  he  had  no  speedier 

remedy  than  the  ordinary  process  of  law.  If  for  instance  my 
horse  is  taken  away,  and  I  find  him  in  a  common  fisdr,  or  public 
inn,  I  may  lawfully  seize  him  to  my  own  use :  but  I  cannot 

2  Roll.  Rep.  justify  breaking  open  a  private  stable,  or  entering  on  Ae 
2  Roll'.  Abr.  grounds  of  a  third  person,  to  take  him,  except  he  be  felonioosly 
665, 566.  stolen ;  but  must  have  recourse  to  an  action  at  law. 

Entry  on  lands       There  is  a  remedy  of  the  same  kind  for  injuries  to  red 

or  tenements,     property,  by  entry  on  lands  and  tenements,  when  anodier 

person  without  any  right  has  taken  possession.     The  cases  in 

which  such  entry  is  lawful  will  be  considered  in  a  subsequent 

chapter  (^). 

Abatement  of        Another  specics  of  remedy  by  the  mere  act  of  the  par^ 

nuisances.  .,,.  *f      y  r* 

mjured,  is  the  abatement  or  removal  of  nuisances. 


(6)  See  ante,  p.  83.  {d)  See  ante,  p.  81. 

(c)  See  ante,  p.  87.  (e)  See  post,  b.  3,  c.  10. 
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Whatever  unlawfully  annoys  or  does  damage  to  another,  is  5  Rep.  lOi. 
«  naisaace,  which  may  be  abated  or  removed  by  the  party  ^  ^P*  ^* 
i^ggiieved,  so  that  he  commits  no  riot  in  doing  it 

If  8  house  or  a  wall  is  erected  so  near  to  mine  that  it  stops 
ny  ancient  lights,  which  is  a  private  nuisance,  I  may  enter  my 
leighbour's  land  and  peaceably  pull  it  down.     Or  if  a  new  gate  Salk.  469. 
e  erected  across  the   public  highway,  which  is  a  common 
uisance,  any  of  the  king's  subjects  passing  that  way,  may  cut 

down  and  destroy  it ;  for  diese  injuries  require  an  imme-  Cro.  Car,  184. 
iate  remedy  and  cannot  wait  for  the  slow  progress  of  the 
rdmaiy  forms  of  justice. 

Another  case  in  which   the  law  allows  a  man  to  minister  I>i8tre88  for 
idress  to  himself,  is  that  of  distraining  cattle  or  goods  for  non-  ^^ 
lymentof  rent,  &c.,  or  another's  catde  damage  feasant^  that  is, 
oing  damage  or  trespassing  upon  his  land. 

A  distress  is  the  taking  of  a  personal  chattel  out  of  the  The  nature  of 
OBsession  of  the  wrong  doer,  into  the  custody  of  the  party  for  wb^it  may 
ijured,  to  procure  a  satisfaction  for  the  wrong  committed,  be  had. 
le  most  usual  injury,  for  which  a  distress  may  be  taken,  is 
lat  of  non-payment  of  rent     It  may  be  taken  for  any  kind  of 
ait  in  arrear,  the  non-payment  of  which,  when  due,  is  an 
quiy  to  him  entided  to  it     For  neglecting  to  do  suit  to  the 
id's  court,  or  other  certain  personal  service,  the  lord  may  ^'  ^^'  ^^ 
brain  of  common  right     And  for  amercements  in  a  court  Co.  Litt.  46. 
eet,  a  distress  niay  be  had  of  common  right,  but  not  for 
snercements  in  a  court  baron,  without  a  special  prescription  to 
wrant  it     When  a  man  finds  beasts  of  a  stranger  wandering  B«>wnl.  36. 
D  his  grounds  damage-feasanU    he  may  distrain  them,   till 
itiibcdon  be  made  him  for  the  injury  sustained,  and  for  ^^^"*i?'^ 
tvenl  duties  and  penalties  inflicted  by  statute,  (as  for  assess- 
■entB  made  by  commissioners  of  sewers,  or  for  relief  of  the  43  Eli*,  c.2. 
nor)  a  remedy  by  distress  and  sale  is  given. 

All  chattels  personal  are   liable  to  be   distrained,   unless  Things  liable 
fvticularly  protected  or  exempted.     As  every  thing  which  is  ^  distress. 
brained  is  presumed  to  be  the  property  of  the  wrong  doer, 
itwQl  follow  that  such  things  wherein  no  man  can  have  an 
Mote  and  valuable  property,  as  dogs,  cats,  rabbits,  and  all 
■nnials/er^  naturae  cannot  be  distrained.     Yet  if  deer,  which 
^fertB  natune  are  kept  in  a  private  inclosure  for  the  purpose 
rfsale  or  profit,  this  so  far  changes  their  nature  by  reducing 
^  to  a  kind  of  stock  or  merchandize,  that  they  may  be 
TORuned  for    rent     Whatever  is  in   the   personsJ  use    or  Exceptions. 
^copition  of  any  man,  is  for  the  time  privileged  from  any  ^t^^^^ 

X  2  11  Geo.  2. 


i 
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distress ;  as  an  axe,  with  which  he  is  cutting  wood,  or  ahon 

whilst  he  is  riding  him.     But  horses  drawing  a  cart,  may,  ca 

and  all,  be  distrained  for  rent 

Exceptions.  Valuable  things  in  the  way  of  trade  are  not  liable  to  distresf 

as  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or  in 

common  inn ;  or  cloth  at  a  tailor's  house ;  or  com  sent  to 

mill  or  market ;  for  these  are  supposed  to  belong,  not  to  d 

owner  of  the  house,  but  to  his  customers,  and  are  therefo 

Generally  all     privileged  for  the  benefit  of  trade.     But  generally  whatev 

premises  are      goods  the  landlord  finds  upon  the  premises,  whether  belongn 

liable tobe       to  the  tenant  or  a  stranger  are  distrainable  by  him  for  ren 

rent.  ^^^  ^he  Stranger  has  his  remedy  over  by  action  against  tl 

Distinctions  as  tenant  (/).     A  stranger's  beasts  in  the  tenant's  land,  if  put 

to  this  point,      jjy  consent  of  the  owner  of  the  beasts,  are  distrainable  by  tl 

Cro.  Eliz.  349.  landlord  for  rent     So  if  the  stranger's  cattle  break  the  fena 

and  commit  a  trespass  by  coming  on  the  land,  they  are  di 

Co.  Litt.  47.      trainable  by  the  lessor  for  his  tenant's  rent ;  but  if  the  lam 

were  not  sufficiently  fenced  so  as  to  keep  out  cattle,  the  lam 

lord  cannot  distrain  them   till   they  have  been  levant  u 

couchant  on  the  land ;  that  is,  have  been  long  enough  thei 

to  lie  down  and  rise  up  to  feed ;  which  is  held  to  be  one  nigl 

at  least,  when  the  law  presumes  that  the  owner  may  have  b 

notice  that  his  cattle  have  strayed,  and  it  is  his  negligence  n 

to  have  taken  them  away.     Yet  it  is  otherwise  if  the  landloi 

or  his  tenant  were  bound  to  repair  the  fences  and  did  not,  an 

thereby  the  cattle  got  into  their  grounds,  unless  actual  notic 

is  given  to  the  owner  that  they  are  there,  and  he  neglects  t 

Lutw.  1580.      remove  them.     A  man's  tools  and  utensils  of  his  trade,  tb 

axe  of  a  carpenter,  and  the  books  of  a  scholar  are  privileged  lb 

the  sake  of  the  public.     So  beasts  of  the  plough  and  sheep  (j 

are  privileged  at  common  law,  whilst  other  sort  of  beasts  an 

dead  goods  may  be  distrained ;  the  reason  for  which  seems  t 

be,  that  a  distress  being  originally  only  in  the  nature  of  i 

pledge  to  compel  the  payment  of  rent ;  and  not  as  a  satis&ctioi 

for  its  non-payment,  to  deprive  the  party  of  the  instniinent 

and  means  of  paying  it,  would  coimteract  the  ends  of  th 

distress.     But  beasts  of  the  plough  may  be  taken  in  executioi 

if)  It  may  be  laid  down  as  a  general  rule,  that  all  chattels  and  personal  effecti  (witi 
the  exceptions  mentioned)  which  are  found  upon  the  premises,  may  be  distiained  foi 
rent,  whether  they  be  the  effects  of  a  tenant  or  of  a  stranger ;  and  the  reason  is,  tlw 
landlord  has  a  lien  on  them  in  respect  of  the  place  in  which  they  are  found,  and  not  ii 
respect  of  the  person  to  whom  they  belong ;  IVoodf all's  L.  SfT.by  Harrison,  2rf  «i  30S 

{g)  By  51  Hen.  3,  st.  4,  beasts  of  the  plough  and  sheep  are  privileged  from  distrtti 
if  there  be  sufficient  distress  besides. 
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for  debt,  and  for  distress  by  statute,  which  partake  of  the  4  Burr.  589. 
nature  of  executions.     Nothing  can  be  distrained  which  may 
not  be  rendered  again   in  as  good  plight  as  when   it  was  Nothing  can 
fistrained ;  thus  milk  and  fruit  cannot  be  distrained ;  a  distress  ^^^"^^1^ 
It  common  law  being  only  in  the  nature  of  a  pledge  or  security,  cannot  be  re- 
0  be  restored  in  the  same  plight  when  the  debt  is  paid.     So  "^^  '{!  j^* 
ncientv  sheaves  or  shocks  of  com  could  not  be  distrained,   when  the  debt 
tut  by  2  W,  &  M.  c.  5,  com  in  sheaves  or  cocks,  or  loose  in  "  P*"  • 
le  straw,  or  hay  in  bams  or  ricks  or  otherwise,   may  be 
istrained  as  well  as  other  chattels.     Things  fixed  to  the  free-  Thing*  fixed 
)ld  cannot  be  distrained,  as  caldrons,  windows,  doors,  and  ^^^  ^^  y^ 
limney  pieces ;  for  they  savour  of  the  realty  (A).     For  this  distrained. 
ason  also  com  growing  could  not  be   distrained,  till  the 
at  11  Geo.  2,  c  19,  empowered  landlords  to  distrain  com, 
uss  or  other  products  of  the  earth,  and  to  cut  and  gather 
lem  when  ripe  (i). 

All  distresses  must  be  made  by  day,  unless  in  the  case  of  ^^"^  ^"^Slen 
image  feazant^  an   exception  being  there  allowed,  lest  the  and  dispoMd 
iasts  should  escape  before  they  are  taken.     The  law  of  distress  ^  j^^^  ^^^ 
18  been  greatly  altered  by  statute  ( j).     In  pointing  out  the 

(I)  Whatever  is  part  of  the  freehold  is  exempted  from  distress ;  for  that  which  is 
lit  of  the  freehold  cannot  be  severed  from  it  without  detriment  to  the  thing  itself  in 
le  removal ;  consequently  it  cannot  be  such  a  pledge  as  may  be  restored  in  the  same 
ttditbn  to  the  owner ;  and  that  which  is  part  of  the  freehold  is  part  of  the  thing  de- 
ied;  those  things,  therefore,  which  savour  of  the  realty  are  not  distrainable ;  Croeier 

Tomkuum,  2  Ld,  Ken.  439  ;  S,  C.  Barnes,  472.  And  a  mere  temporary  removal  of 
Mm  for  purposes  of  necessity  is  not  sufficient  to  destroy  the  privilege ;  Crortonv,  Folk- 
tr,  567 ;  fVow^aWs  L,SfT.by  Harrison,  314. 

(0  And  by  11  Geo.  2,  c.  19,  s.  8,  distress  may  be  made  of  all  sorts  of  com  and  grass, 
opt,  roots,  fruit,  pulse,  or  other  product,  growing  on  any  part  of  the  estate  demised, 
Udi  may  be  cut,  gathered,  carried  and  made  up  when  ripe  in  the  bams,  on  the  pre- 
net,  or  in  any  other  bam  or  proper  place,  which  the  landlord  shall  hire  or  procure  for 
M^ purpose,  as  near  as  may  be  to  the  premises ;  and  in  convenient  time  the  same  may  be 
ipnised,  sold,  or  disposed  of  towards  satisfaction  of  the  arrears  of  rent,  and  charges  of 
le  £stres8,  appraisement,  and  sale,  in  the  usual  manner,  the  appraisement  to  be  taken 
iien  cut,  gathered,  made,  and  not  before.  By  s.  9,  the  tenant  must  have  notice  of  the 
hce  where  the  distress  is  lodged  within  the  week. 

By  56  Geo.  3,  c.  50,  s.  6,  landlords  cannot  distrain  for  rent  on  purchasers  of  crops 
Evocd  from  the  soil,  or  other  things  sold,  subject  to  husbandry  agreements.  Growing 
npi  may  be  considered  in  the  nature  of  goods  and  chattels  under  this  statute,  as  they 
^J  be  distrained  in  the  same  manner  as  articles  of  the  latter  description ;  Glover  v. 
^,  7  Moore,  231 ;  S.  C.  1  Bing.  6.  Growing  crops  cannot  be  sold  before  they  are 
iti  Oiooi  V.  Legh,  3  B,  ^  A.  470 ;  WoodfaWs  L.SfT,by  Harrison,  310. 

By  56  Geo.  3,  c.  50,  s.  6,  landlords  are  not  to  distrain  for  rent  on  purchasers  of  crops 
"Ui  have  been  seized  in  execution,  and  having  been  sold  under  the  contract  of 
'*>*My,  ire  severed  from  the  soil ;  Id. 

U)  By  6  Geo.  4,  c.  16,  s.  74,  no  distress  for  rent  made  and  levied  after  an  act  of  bank- 
^P^  npon  the  goods  of  any  bankrupt  (whether  before  or  after  the  issuing  of  the 
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methods  of  distrainmg,  the  distress  will  be  here  in  genenJ 

supposed  to  be  for  rent,  remarking  the  difference  between  such 

distress,  and  one  taken  for  other  causes  (A).     A  person  maldiiga 

distress,  must  by  himself  or  his  baUiff  enter  on  the  demised  pre- 

8  Ann.  c.  14.     mises,  formerly  during  the  continuance  of  the  lease,  but  now 

if  the  tenant  holds  over,  the  landlord  may  distrain  witlun  oz 

montlis  after  its  determination ;  provided  his  own  title  or  interest, 

Landlord  may    as  well  as  the  tenant's  possession,  continue  at  the  time  of  Ae 

distrain.  distress.     If  the  landlord  does  not  find  sufficient  distreaB  on 

the  premises,  he  may  distrain  any  goods  of  his  tenant  cairied 

commission)  shall  be  available  for  more  than  one  year's  rent  accrued  prior  to  the  date 
of  the  commission ;  but  the  landlord  or  party  to  whom  the  rent  shall  be  due  shall  be 
allowed  to  come  in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the 
distress  shall  not  be  available. 

By  7  Geo.  4,  c.  57,  s.  31,  no  distress  or  distresses  for  rent  made  and  levied  after  ^ 
arrest  or  other  commencement  of  the  imprisonment  of  any  person,  who  shall  petitioD 
the  insolvent  debtors'  court  for  his  or  her  discharge  from  such  imprisonment,  according 
to  the  act,  upon  the  goods  or  effects  of  any  such  person,  shall  be  available  for  mm 
than  one  year's  rent  accrued  prior  to  the  execution  of  the  conveyance  and  assigDment 
to  the  assignees  by  such  person  in  pursuance  of  the  act ;  but  the  landlord  or  party  to 
whom  the  rent  be  due,  shall  be  a  creditor  for  the  overplus  of  the  rent  due,  for  which  the 
distress  shall  not  be  available. 

By  3  &  4  Wm.  4,  c.  27,  s.  2,  no  person  can  ma^e  a  distress,  or  bring  an  action  to 
recover  any  rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  some  penoa 
through  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  any  person  throogh 
whom  he  claims,  then  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  penon 
making  or  bringing  the  same.  Sect.  2  defines  when  the  right  shall  be  deemed  to  hire 
accrued :  in  the  case  of  an  estate  in  possession ;  on  dispossession ;  on  abatement  or 
death ;  on  alienation ;  in  case  of  future  estates ;  and  in  case  of  forfeiture,  or  breach  of 
condition ;  and  subsequent  sections  in  the  act  define  when  the  right  shall  be  deemed  to 
have  first  accrued  in  other  cases.  By  s.  42,  no  arrears  of  rent,  or  any  damages  in 
respect  of  such  arrears  of  rent,  shall  be  recovered  by  any  distress,  action,  or  suit,  hot 
within  six  years  next  after  the  same  shall  have  become  due,  or  next  after  an  acknov- 
ledgment  of  the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto^  or 
his  agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent. 

By  3  &  4  Wm.  4,  c.  42,  s.  37,  the  executors  or  administrators  of  any  lessor  or  land- 
lord, may  distrain  upon  the  lands  demised  for  any  term  or  at  will,  for  the  arrears  of  leat 
due  to  such  lessor  or  landlord  in  his  lifetime,  the  same  as  such  lessor  or  landlord  might 
have  done  in  his  lifetime.  And  by  s.  38,  arrears  may  be  distrained  for  after  the  deter- 
mination of  such  term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or  lease  had 
not  been  ended  or  determined,  but  such  distress  must  be  made  within  six  months  after 
the  determination  of  such  term  or  lease,  and  during  the  continuance  of  the  possession  of 
the  tenant  from  whom  such  arrears  became  due ;  and  all  the  powers  and  provisioni  lA 
the  several  statutes  relative  to  distresses  for  rent,  shall  be  applicable  to  the  distress  eo 
made.      « 

(k)  By  4  Geo.  2,  c.  28,  the  same  remedy  by  distress  is  given  for  rent  seek,  rents  o* 
assize,  and  chief  rents,  as  for  rent  reserved  on  lease. 
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iff  clandestinely  wherever  he  finds  them  within  thirty  days  Ooodi  carried 

fler,  unless  they  have  been  bond  Jide  sold  for  a  valuable  con-  cU^Kj!* 

deration ;   and  all   persons  privy  to,  or  assisting   in   such  B  Ann.  c.  14. 
ludnlent  conveyance,  forfeit  double  the  value  to  the  land- 

rd    The  landlord  may  distrain  the  beasts  of  his  tenant  Orbcaatsof 

!•  .  -I      .  .    his  tenant  feed- 

sdiDg  upon  any  commons  or  waste  appendant,  or  appurtenant  ing  apon  any 

the  demised  premises.     And  he  may,  by  the  assistance  of  conmon  H>- 

B  peace  officer  of  the  parish,  break  open  in  the  day  time,  fT^    „     10 

7  place  whither  the  goods  have  been  fiiaudulently  removed 

d  locked  up  to  prevent  a  distress ;  oath  being  first  made,  in 

96  it  be  a  dwelling  house,  of  a  reasonable  ground  to  suspect 

It  such  goods  are  concealed  therein  (/).     Where  a  man  is 

titled  to  distrain  for  an  entire  duty,  he  ought  to  distrain  for 

e  whole  at  once ;  and  not  for  part  at  one  time,  and  part  at 

fldier.     But  if  he  distrain  for  the  whole,  and  there  is  not  2Lutw.  1532. 

ffident  on  the  premises,  or  he  happens  to  mistake  in  the 

Ine  of  the  thing  distrained,  and  takes  an  insufficient  distress,  {^cJ'^d^ 

!  may  take  a  second  distress  to  complete  his  remedy  (m).  4  Burr.  690. 

Distresses  must  be  proportioned  to  the  thing  distrained. 


(0  By  11  Geo.  2,  c.  19,  if  any  tenant,  lessee  for  life,  or  years,  at  will,  sufferance,  or 
^erwite,  shall  fraudulently  or  clandestinely  convey  away  or  carry  off  his  goods  and 
ittds  to  prevent  distress,  the  landlord  or  his  agent  may  within  thirty  days  take, 
le^  and  sell  the  same  wherever  found  as  a  distress.  And  where  the  same  shall  be 
iked  up  or  secured  to  prevent  such  distress,  the  landlord,  or  his  agent  (first  calling  to 
i  assistance  the  'constable,  or  other  peace  officer  of  the  place  where  the  goods  are  con- 
lied,  who  are  to  aid  and  assist  therein)  may  in  the  daytime  break  open  the  house, 
ii«  or  place  where  the  goods  are  secured,  and  take,  seize,  and  sell  the  same  for  rent, 
might  have  been  done  if  the  goods  had  been  put  in  any  open  field  or  place.  But  by 
tf  no  landlord  or  lessor,  or  other  person  entitled  to  arrears  of  rent,  shadl  take  or  seize 
r  inch  goods  or  chattels  for  the  same,  which  shall  be  sold  bona  fide  and  for  a  valuable 
nideration,  before  such  seizure  made  to  any  person  or  persons  not  privy  to  such 
ad  as  aforesaid.  "  In  order  to  justify  under  this  statute  the  landlord  in  seizing  within 
!ty  days,  goods  removed  off  the  premises  as  a  distress  for  rent  wherever  found,  the 
loral  must  have  taken  place  after  the  rent  became  due ;  Watson  v.  ilfatfie,  3  Esp,  16 ; 
uma  V.  Fotherby,  4  Camp.  136.  This  has  been  expressly  held  under  a  demurrer  to 
li,  which  stated  a  removal  a  few  days  before  the  rent  became  due ;"  Nortl^ld  v. 
^kmgale,  T.  T.  1832,  MS. ;  WoofJifaWs  L,  SfT.by  Harrison,  2d  ed.  321.  And  in  a 
i  cue  in  the  common  pleas,  Nunn  v.  Johnson  and  Others,  Mr.  Justice  Maule  stated  it 
Ktded  law,  that  unless  the  rent  was  actually  due  and  payable  when  the  goods  were 
Mved,  the  landlord  has  no  legal  right  to  follow  them. 

•)  By  8  Anne,  c.  14,  no  goods  or  chattels  in  or  upon  any  messuage  or  lands  leased  for 
!  or  lives,  term  of  years,  at  will,  or  otherwise,  can  be  taken  in  execution,  unless  the 
ttf  It  whose  suit  the  same  is  sued  out  shall,  before  the  removal  of  such  goods  torn 
f  the  premises,  pay  to  the  landlord  all  rent  due  for  the  said  premises  at  the  time  of 
kbg  such  goods  in  execution,  provided  the  said  arrears  do  not  amount  to  more  than 
K Toff's  rent;  and  in  case  they  shall  exceed  one  year's  rent,  then  the  party  suing  out 
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Distoegg  mint    By  the  Statute  of  Marlbridge,  52  Hen.  3,  c  4,  if  any  man  taka 
atiou'^.      '       &  great  or  unreasonable  distress  for  rent  arrear,  he  shall  be 

heavily  amerced  for  the  same.  As  if  the  landlord  distrain  two 
2  Inst.  107.      oxen  for  l2cL  rent,  the   taking  of  both   is  an  unreasonabk 

distress ;  but  if  there  were  no  other  distress  nearer  the  vidiie 

to  be  found,  he  might  reasonably  have  distrained  one  of  them; 
Bro.  Abr.  tit.  but  for  homage,  fealty,  or  suit  and  service,  as  also  for  pu^ 
p^"'  ^'  Uamentary  wages,  no  distress  can  be  excessive.  For  as  these 
9a.  '      distresses  cannot  be  sold,  the  owner,  upon  making  sads&ctioD, 

may  have  his  chattels  again. 
Remedy  for  r^^  remedy  for  excessive  distresses  is  by  a  special  action  oo 

excessive  dis-  •^  .  *^        *       .  . 

tress.  the  Statute  of  Marlbridge  ;  for  an  action  of  trespass  is  not  main- 

Fi^bb^es'  tainable  on  this  accoimt,  it  being  no  injury  at;  common  law(»)b 

4  Burr.  690.  When  the  distress  is  thus  taken,  the  things  distrained  mot 

distonessT  ^  carried  to  some  pound,  and  there  impounded  by  the  taler. 

the  execution  must  pay  to  the  landlord  one  year's  rent  before  proceeding  to  execite  lui 
judgment ;  and  the  sheriff  is  empowered  to  levy  as  well  the  money  paid  for  rent  as  tin 
execution  money.  "  The  statute  only  extends  to  cases  in  which  there  is  an  axistiaff 
tenancy  at  the  time  of  the  execution ;  Hodgson  v.  Gascoigne,  5  B,  Sf  A.  SS,  It  is  to 
have  a  liberal  construction ;  and  the  words,  "  party  at  whose  suit  the  execution  is  sued 
out,"  are  construed  to  mean  either  plaintiff  or  defendant ;  but  the  provisions  of  die 
statute  extend  only  to  the  immediate  landlord,  and  not  to  the  ground  landlord,  dis- 
training the  goods  of  an  under  lessee ;  Bennetfs  case,  2  Stra.  787 :  but  it  applies  to  the 
case  of  lessee  and  under  tenant  of  apartments  of  a  house,  as  well  as  to  the  case  of  lind- 
lord  and  lessee ;  Thurgood  v.  Richardson,  7  Bing.  428.  The  landlord  can  claim  fion 
the  sheriff  only  the  rent  due  at  the  time  of  taking  the  goods,  and  not  that  whidi 
accrued  after  the  taking  and  during  the  continuance  of  the  sheriff  in  possesnoOi 
Hoskinsv,  Knight,  i  Maule  Sf  Selw,  245.  Notice  to  the  sheriff  is  necessary,  in  order  to 
subject  him  to  an  action  for  removing  the  goods  before  a  year's  rent  be  paid;  Arnetti* 
Oamett,  3  B.  Sf  A.  440.  The  remedy  which  a  landlord  has  where  the  sheriff  proceedi 
to  levy  the  execution,  and  remove  the  goods,  without  paying  the  rent,  is  an  actioo  on 
the  case ;  Levy  v.  Goodson,  4  T.  R.  687 ;  but  a  shorter  remedy  is,  by  motion  to  tin 
court,  that  he  may  have  restitution  to  the  amount  of  the  goods  which  the  sheriff  btf 
sold,  if  they  amount  to  less  than  a  year*s  rent,  or  if  they  amount  to  more,  then  to  hm 
so  much  as  will  satisfy  a  year's  rent ;"  2  SeL  Prac,  570 ;  WoodfalTs  L.  ^T.by  Haniuit, 
338  to  342. 

(n)  The  proper  remedy  for  taking  an  excessive  distress  is  case  upon  the  statute  of 
Marlbridge,  52  Hen.  3,  c.  4 ;  Hutchins  v.  Chambers,  1  Burr,  589.  But  to  support  sodi 
an  action,  the  excess  must  be  considerable;  Sells  v.  Hoare,  8  Moore,  451,  and  such  an 
action  cannot  be  brought  after  recovery  in  replevin,  1  Selw,  N.  P.  655. 

By  2  W.  &  M.  c.  1,  s.  5,  double  the  value  of  the  goods  distrained,  and  fiill  costs,  may 
be  recovered  where  a  distress  is  taken  where  no  arrear  of  rent  is  due.  And  11  Geo.  % 
c.  19»  where  a  distress  is  made  for  rent  due,  and  any  irregularity  or  unlawful  act  shall  be 
done  in  distraining,  the  distress  shall  not  be  unlawful  or  avoided  thereby ;  but  the  party 
^gfCn^yed  may  recover  damages  and  costs  by  action  of  trespass,  or  on  the  case.  The 
same  act  provides  that  tender  of  amends  may  be  made. 
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in  their  way  thither  they  may  be  lawfiilly  rescued  by  the  ^^  ^^^^^ 
nraer,  in  case  the  distress  was  taken  without  cause  or  contrary 
t)kw:  as  if  no  rent  be  due,  or  if  they  were  taken  upon  the 
i^way  or  the  like.     But  if  they  be  once  impounded,  even  Co.  litt  160, 
bough  taken  without  any  cause,  the  owner  may  not  break  the  ^^^* 
oond  and  take  them  out ;  for  they  are  then  in  the  custody  of  „ . ,    ^ 
!ieIaw(o). 

A  pound  is  either  pound-cw^r^,  open  overhead;  or  pound-  Pounding  dis- 
mrt,  mclosed.  By  1  &  2  P.  &  M.  c.  12,  no  distress  of  ^'^"• 
ittle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
nlesB  to  a  pound-overt  within  the  same  shire ;  and  within 
nee  miles  of  the  place  where  it  was  taken.  And  by  1 1  Geo. 
» &  19,  any  person  distraining  for  rent  may  turn  any  part  of 
le  premises  upon  which  a  distress  is  taken,  into  a  pound,  pro 
ae  vkcy  for  securing  of  such  distress.  If  a  live  distress  of 
nimals  be  impounded  in  a  common  pound-overt,  the  ovmer 
lust  take  notice  of  it  at  his  peril ;  but  if  in  any  special  pound- 
vert  80  constituted  for  this  particular  purpose,  the  distrainor 
lust  give  notice  to  the  owner ;  and  in  both  these  cases,  the 
wner,  and  not  the  distrainor,  is  bound  to  provide  the  beasts 
nth  food  and  necessaries  (p).  But  if  they  are  put  in  a  pound- 
overt,  as  in  a  stable,  the  landlord  or  distrainer  must  feed  and 
OBtain  them.  A  distress  of  household  goods,  or  other  dead  ^  , .  . 
battels,  liable  to  be  stolen  or  damaged  by  the  weather,  must 
e  impounded  in  a  poimd-covert,  or  if  not,  the  distrainer  must 
Dswer  for  the  consequences. 

When  impounded  the  goods   were  formerly  only  in   the 
ttore  of  a  pledge,  hence  the  distrainer  could  not  work  a  dis- 
lined  beast    And  the  law  is  so  still  as  to  beasts  taken  damage 
annt,  and  distresses  for  suit  or  services :  which  must  remain 
ipounded  till  the  owner  makes  satisfaction ;  or  contests  the  Replevying  the 
g|bt  of  distraining  by  replevying  the  chattels,  that  is,  having  things  dis- 
lem  returned  into  his  possession,  by  the  sheriff,  on  giving  him    '^"" 
icurity  to  try  the  right  of  taking  it  in  an  action  of  replevin 
eieafter  explained  {q). 

(o)  By  2  W.  &  M.  c.  5,  8.  4,  treble  damages  may  be  recovered  in  an  action  of  case 
ortiessnss  or  pound  breach.  And  it  is  no  answer  to  such  an  action  that  the  rent  and 
bnnd  were  tendered  after  such  distress  and  impounding ;  Firth  v.  Purtis,  5  T.  R,  432. 

(p)  Tliis  is  altered  by  5  &  6  Wm.  4,  c.  59,  s  4,  the  obligation  to  feed  the  animals  is 
wton  thedistrainer,  who  is  liable  to  a  penalty  of  6«.  for  every  day's  neglect,  and  he  may 
wwmthe  amount  expended  before  a  justice  of  the  peace,  or  by  sale  after  seven  days. 

(9)  See  post,  book  3,  cap.  9. 
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S^«oJJ«*''?8S'       For  a  debt  due  to  the  crown,  unless  paid  unthin  fiwrty  d 

Duu^ss,  71.      ^6  distress  was  always  saleable  at  common  law.    Foi 

amercement  imposed  at  a  court  leet  the  lord  may  seD 

8  Rep.  41.        distress ;  partly,  because  it  being  the  king's  court  of  reccw 

Bro.  ibid.         process  partakes  of  the  royal  prerogative ;  but  principally 

cause  it  is  in  the  nature  of  an  execution  to  levy  a  debt    . 

so  in  the  several  statute  distresses  before  mentioned,  whid 

also  in  the  nature  of  executions,  the  power  of  sale  is  like 

usually  given  to  effectuate  and  complete  the  remedy.    L 

cases  of  distress  for  rent  by  several  statutes,  if  the  tenaii 

2  w.  &M.  C.5,  owner  do  not  within  five  days  (r)  after  the  distress  is  ta 

4  Geo.  2  c.  28.  *"^^  notice  thereof  given  him,  replevy  the  same  with  suffii 

11  Geo. 2,        security;  the  distrainor,  with  the  sheriff  or  constable, 

cause  it  to  be  appraised  by  two  sworn  appraisers  (# ),  and  so 

pay  the  rent  and  charges,  rendering  the  surplus  to  the  owne 

By  11  Geo.  2,  c.  19,  if  in  a  distress  any  unlawful  ac 

done,  the  whole  shall  not  be  unlawful,  or  the  parties  trespa 

ab  initio :  but  the  part^  grieved  shall  only  have  an  actioi 

the  real  damage  sustained ;  and  not  even  that,  if  tendc 

. .  amends  is  made  before  any  action  is  brought 

heriots.  The  seizing  of  heriots,  when  due  on  the  death  of  a  tenai 


(r)  Of  the  days  of  taking  and  sale,  one  is  inclusive,  the  other  exclusive,  as  i 
goods  are  distrained  on  the  first,  they  may  be  sold  on  the  sixth ;  1  H.  Bl,  14.  Mr.  ( 
Han's  note  to  BL  Com,  v.  3,  p.  13. 

(js)  By  2  W.  &  M.  c.  5,  s.  2,  the  person  distraining  with  the  sheriff  or  nnder-shei 
the  county,  or  with  the  constable  of  the  hundred,  or  parish,  or  place  where  the  dii 
is  taken,  (who  are  required  to  aid  and  assist)  is  to  cause  the  goods  distrained  to  t 
praised  by  two  sworn  appraisers,  wherein  such  sheriff,  undersheriff,  or  constable  i 
swear  to  appraise  the  same  truly.  It  is  illegal  to  swear  the  person  who  distrains  i 
of  the  appraisers;  Westwoodv.  Coume,  1  Stark »  172. 

The  appraisers  must  be  sworn  before  the  constable  of  the  parish,  where  the  dii 
is  taken,  who  must  attend  with  them  at  the  time  of  the  appraisement,  and  swear 
before  they  make  it ;  Avenell  v.  Croker,  M.  4*  M,  172 ;  Kenny  v.  May,  I  M.^  Bob» 

(0  By  57  Geo.  3,  c.  93,  in  any  distress  for  rent,  for  less  than  20/.,  the  following  ch 
only  shall  be  made,  Levying  distress,  3s,,  man  in  possession  per  day,  2s.  6d.  App; 
ment,  6d,  in  the  pound,  on  the  value  of  the  goods,  besides  the  stamp  and  expeni 
advertisements ;  and  for  catalogues,  sale,  and  commission,  and  delivery  of  goodi 
shilling  in  the  pound  on  the  net  produce  of  the  sale.  A  justice  of  the  peace  nu 
application,  adjudge  treble  the  amount  of  money  unlawfully  taken,  with  coeti 
levied  by  distress ;  but  no  judgment  is  to  be  given  against  the  landlord  unless  h( 
sonally  levies  the  distress.  In  all  cases  of  distress,  brokers  or  persons  levying, 
give  copies  of  their  charges,  and  all  the  costs  signed  by  them,  to  the  persons  i 
goods  are  distrained. 

By  7  &  8  Geo.  4,  c.  17>  the  provisions  of  the  above  act  are  extended  to  distressi 
land  tax,  assessed  taxes,  poor's  rates,  church  rates,  tithes,  highway  rates,  sewer  rat 
any  other  rates,  taxes,  impositions,  or  assessments,  not  exceeding  20/. 
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mother  species  of  self  remedy.     For  heriot  service^  which  is 

nlj  a  species  of  rent,  the  lord  may  distrain  for,  as  well  as 

die;  but  for  heriot  custom,  which  lies  in  prender^  and  not  in  Co.  Cop.  8.26. 

ender,  the  lord  may  seize  the  identical  thing  itself,  but  cannot 

istrain  any  other  chattel  for  it  The  same  remedy  is  given  with  Cro.  Elix.  590. 

igard  to  wai&,  wrecks,  estrays,  and  deodands,  or  the  persons  ^°'  ^"'  ^^' 

dtitled  thereto  may  have  their  remedy  by  suit  or  action. 

That  redress  of  private  wrongs  which  arises  from  the  joint  Remedies  by 
!t  of  all  the  parties  together,  is  of  two  species,  viz,  accord  and  i^artiwrtoge- 
intration.  ther. 

Jccord  is  a  satis&ction  agreed  upon   between   the   party  Remedy  by 
joring  and  the  party  injured ;  which,  when  performed,  is  a  ^^^^ 
irof  all  actions  upon  this  accoimt     As  if  a  man  contract  to 
lild  a  house,  or  deUver  a  horse,  and  fail  in  it ;  this  is  an 
ijuiy  for  which  the  sufferer  may  have  his  remedy  by  action ;  3  Rep.  79. 
at  if  the  party  injured  accepts  a  sum  of  money  or  other  thing 
I  sads&ction,  this  is  a  redress  of  the  injury  and  takes  away 
K  action. 

By  11  Geo.  2,  c  19,  in  case  of  irregularity  in  distraining  ;  Satisfaction  by 
od  24  Geo.  2,  c.  24,  in  mistakes  committed  by  justices  of  the 
eace,  tender  of  sufficient  amends  to  the  party  injured  is  a  bar 
fall  actions,  whether  he  thinks  proper  to  accept  such  amends 
rno(tt). 

Arbitration  is  where  the  parties  submit  all  matters  in  dis-  ^  arbitration, 
ate,  concerning  any  personal  chattels  or  personal  wrong,  to 
b  judgment  of  two  or  more  arbitrators,  who  are  to  decide 
be  controversy;  and  if  they  do  not  agree,  it  is  usual  to  add 
lat  another  person  be  called  in  as  umpire^  to  whose  sole  judg- 
lent  it  is  then  referred.     This  decision  is  called  an  award, 
hich  is  binding  between  the  parties.     But  the  right  of  real 
roperty  cannot  thus  pass  by  a  mere  award.     Which  subtilty,  l  Roll.  Abr. 
\  point  of  form,  had  its  rise  in  feodal  principles :  for  if  this  \  Lord  Raym 
^  been  permitted,  the  land  might  have  been  aliened  col-  115. 

(s)  And  by  3  &  4  Wm.  4,  c.  42,  s.  21,  it  shall  be  lawful  for  the  defendant  in  all  per. 
Httl  actiona  (except  actions  for  assault  and  battery,  false  imprisonment,  libel,  slander, 
uifidoiu  arrest  or  prosecution,  criminal  conversation,  or  debauching  of  the  plaintiff's 
nxhter  or  servant)  by  leave  of  any  of  the  superior  courts,  where  such  action  is 
Bading,  or  a  judge  of  any  of  the  said  courts,  to  pay  into  court  a  sum  of  money  by  way  of 
mipeniation  or  amends,  in  such  manner  and  under  such  regulations  as  to  the  payment 
f  OMts  and  the  form  of  pleading  as  the  said  judges  by  any  rules  or  orders  shall  direct ; 
id  by  Beg.  Gen.,  K.  B.  C,  P.  ^  Ex,  H.  T.  4  Wm.  4,  in  all  the  cases  authorized  in  the 
^  a  defendant  may  pay  money  into  court  without  a  rule  or  judge's  order,  but  such 
jment  must  in  all  cases  be  pleaded. 
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lusivcly  thereby.  Yet  an  arbitrator  may  award  a  convepioe 
or  release  of  land ;  and  to  refuse  compliance  will  be  a  bieadi 
of  the  arbitration  bonds,  which  it  is  the  practice  to  enter  intO) 
with  condition  to  stand  to  the  award  of  the  arbitraton  or 
umpire  therein  named.  And  by  9  &  10  Wm.  3,  c.  15,  all 
merchants  and  others,  who  desire  to  end  any  controversy,  suit, 
or  quarrel  (for  which  there  is  no  other  remedy  but  by  p«p- 
sonal  action  or  suit  in  equity)  may  agree  that  their  subminkii 
of  the  suit  to  arbitration  shall  be  made  a  rule  of  any  of  die 
king's  courts  of  record,  and  may  insert  such  agreement  in  their 
submission  or  promise,  or  condition  of  the  arbitration  bond; 
which  agreement  being  proved  upon  oath  by  one  of  the  wk- 
nesses  thereto,  the  court  will  make  a  rule  that  such  submiaska 
and  award  shall  be  conclusive ;  and  after  such  rule  made,  the 
parties  disobeying  the  award  shall  be  liable  to  be  punished  » 
for  contempt  of  the  court  (r),  unless  such  award  shall  be  set 
aside  for  corruption,  or  other  misbehaviour  in  the  arbitratofB  or 
umpire  proved  on  oath  to  the  court  within  one  term  after  the 
award  is  made. 


CHAPTER  IL 


Of  retainer  by 
executor  or 
administrator. 


OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

The  remedies  for  private  wrongs,  which  are  eflected  by  die 
mere  operation  of  the  law,  arc ;  the  one  that  of  retainer,  where 
a  creditor  is  made  executor  or  administrator  to  his  debtor;  die 
other  in  the  case  of  what  the  law  calls  remitter. 

When  a  creditor  is  executor  or  administrator  he  is  allowed 
to  retain  his  own  debt ;  because  he  cannot  commence  a  suit 
against  himself  as  representative  of  the  deceased,  to  recover 
that  which  is  due  to  him  in  his  private  capacity ;  but  haviDg 
the  whole  personal  estate  in  his  hands,  so  much  as  is  sufficient 
to  answer  his  own  demand,  is  by  operation  of  law  applied  to 
that  particular  purpose.  Else  by  being  made  executor  be 
would  be  in  a  worse  condition  than  others :  for  the  credit(ff 
who  first  commences  his  suit  being  entitled  to  a  preference  in 


(r)  By  3  &  4  Wm.  4,  c.  42,  s.  39,  submission  to  arbitration  by  rule  of  court,  or 
judge's  order,  or  order  of  nisiprius,  shall  not  be  revocable  without  leave  of  the  court  by 
which  such  rule  or  order  shall  be  made,  or  by  leave  of  a  judge ;  and  the  arbitrator  or 
umpire  shall  proceed  with  the  reference,  notwithstanding  such  revocation.  By  88. 40, 
and  41,  power  is  given  to  compel  the  attendance  of  witnesses  and  to  administer  oaths. 
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pajmenty  it  follows  that  as  tlie  executor  can  commence  no 
wit,  he  must  he  paid  the  last  of  any,  and  may  lose  his  debt  if 
the  estate  of  the  testator  should  prove  insolvent  unless  he 
were  allowed  to  retain  it  (a). 

The  doctrine  of  retainer  is,  therefore,  the  necessary  con- 
sequence of  the  other  doctrine,  the  priority  of  the  creditor  who 
tat  commences  his  action.     But  the  executor  shall  not  retain  Must  not  re- 
kis  own  debt  in  preference  to  those  of  a  higher  degree.     Nor  dice  to  ctcSI 
shall  one  executor  be  allowed  to  retain  his  own  debt  in  pre-  tors  of  a  higher 
jodice  to  that  of  his  co-executor  in  equal  degree ;  but  both  \m,  Abr.  tit. 
htH  be  paid  in  proportion.     Nor  shall  any  executor  in  his  ^^  ^^'^' 
)wn  wrong  retain. 

Remitter  is  where  he  who  has  the  true  property  in  lands,  J^"""*"'- 
xit  is  out  of  possession,  and  has  no  right  to  enter  without  re- 
sorering  possession  in  an  action,  has  afterwards  the  freehold 
Mi  upon  him  by  some  subsequent,  and  of  course  defective 
itle:  in  this  case  he  is  remitted  or  sent  back  by  operation  of 
mr  to  his  ancient  and  more  certain  title.     But  if  the  subse-  **  ^^' 

{uent  estate  or  right  of  possession  be  gained  by  a  man's  own 
Kt  or  consent,  as  by  immediate  purchase  being  of  full  age,  he 
hil  not  be  remitted.  For  the  taking  such  subsequent  estate 
vas  his  own  folly,  and  shall  be  looked  upon  as  a  waiver  of  his 

.  .  •  Co    LitL  348 

nor  right     Therefore,  in  every  remitter  there  are  these  inci-  350.  * 

lents ;  an  ancient  right  and  a  new  defeazible  estate  of  freehold, 
Bating  in  the  same  person ;  which  defeazible  estate  must  be 
I8t  upon  the  tenant,  not  gained  by  his  own  act  or  folly.     The 
iason  for  the  remedy  is  somewhat  similar  to  that  given  in  the  Litt  s.  661. 
^ceding  article.     For  as  he  himself  is  the  person  in  posses- 
m  of  the  freehold,  there  is  no  other  person  against  whom  he 
D  bring  an  action  to  establish  his  prior  right  But  there  shall 
DO  remitter  to  a  right  for  which  the  party  has  no  remedy       ' 
action :  as  if  the  issue  in  tail  be  barred  by  the  fine  or  war- 
Q^  of  his  ancester  (6),  and  the  freehold  is  afterwards  cast 
Km  him ;  he  shall  not  be  remitted  to  his  estate  tail,  for  the  Moore,  115. 
eration  of  the  remitter  is  the  same,  after  the  union  of  the 
x)  rights,  as  that  of  a  real  action  would  have  been  before  it 


(a)  He  may  retain  also  for  debts  to  which  he  is  entitled  as  trustee,  and  cin  equity)  for 
bti  doe  to  another  in  trust  for  him ;  but  out  of  assets,  merely  equitable,  be  can  only 
ain  a  proportionable  part  with  the  other  creditors ;  Williams'  Ex.  and  Ad,  762,  763. 
«)  By  3  &  4  Wm.  4,  c.  74,  s.  14,  estates  tail  and  estates  expectoot  thereon  are  no 
gcr  burable  by  warranty;  but  in  lieu  thereof  other  provisions  are  made,  enabling 
utt  in  tail  to  sdienate  entailed  estates.    See  the  act,  ante,  p.  138. 
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OF   COURTS  IN  GENERAL. 


Of  redress  by 
iniit  in  courts. 


b.  3)  ch.  I. 


Of  courts  of 
justice. 

Oo.  Litt  58. 


A  court  of 
record. 


Co.  Litt,  260. 


The  next  and  principal  object  of  our  inquiries  is  the  redrev 
of  injuries  by  suit  in  courts:  wherein  the  act  of  the  parties 
and  the  act  of  law  co-operate. 

Although  in  the  several  cases  of  redress,  by  the  act  of  die 
parties  mentioned  in  a  former  chapter,  the  law  allows  an  extn 
judicial  remedy,  yet  that  does  not  exclude  the  ordinary  coane 
of  justice.  The  remedies  by  the  mere  operation  of  law,  are, 
indeed  given,  because  no  remedy  can  be  ministered  by  suit  or 
action,  without  the  absurdity  of  a  man's  bringing  an  acdoo 
against  himself.  In  all  other  cases  it  is  a  general  and  indis- 
putable rule,  that  where  there  is  a  legal  right  there  is  also  t 
legal  remedy  by  suit  or  action  at  law,  whenever  that  right  is 
invaded. 

A  court  is  a  place  wherein  justice  is  judicially  administered. 
And  as  by  our  constitution  the  sole  executive  power  of  the 
laws  is  vested  in  the  king,  all  courts  of  justice,  which  are  die 
medium  by  which  he  administers  the  laws,  are  derived  from  the 
power  of  the  crown.  The  king  is  supposed,  in  contempladoo 
of  law,  to  be  present  in  all  his  courts ;  but  as  that  is  impossiUe^ 
he  is  there  represented  by  his  judges,  whose  power  is  only  an 
emanation  of  the  royal  prerogative.  There  is  one  distincdoo 
that  runs  through  all  courts  of  justice ;  viz.  that  some  g[  them 
are  courts  of  recordy  others  not  of  record. 

A  court  of  record  is  that  where  the  acts  and  judicial  prth 
ceedings  are  enrolled  in  parchment  for  a  perpetual  memorial 
and  testimony,  which  rolls  are  called  the  records  of  the  cour^ 
and  are  of  such  high  authority  that  their  truth  is  not  to  be  called 
in  question ;  nothing  shall  be  averred  against  a  record,  nordiaB 
any  plea  or  even  proof  be  admitted  to  the  contrary.  And  if  its 
existence  be  denied  it  shall  be  tried  by  nothing  but  itself;  diat 
is,  upon  bare  inspection,  whether  there  be  any  such  record  or 
no.  If  there  appear  to  be  any  mistake  of  the  clerk  in  maldiig 
up  the  record,  the  court  will  direct  him  to  amend  it  (a). 


(a)  By  9  Geo,  4,  c.  15,  in  cases  where  there  is  a  variance  between  written  or  printed 
evidence,  and  the  record,  the  court  may  order  the  record  to  be  amended,  on  payment  of 
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Courts  not  of  record,  are  such  as  the  courts  baron,  incident  Courts  not  of 
)  every  manor  and  other  inferior  jurisdictions,  where  the  ^^ 
roceedings  are  not  enrolled  or  recorded;  but  as  well  their 
ustence  as  the  truth  of  the  matters  therein  contained,  shall, 
disputed,  be  tried  and  determined  by  a  jury.  These  courts 
n  hold  no  plea  of  matters  cognizable  by  the  conmion  law, 
Jess  under  the  value  of  40a,  nor  of  any  forcible  injury  not 
ring  any  process  to  arrest  the  defendant  2  Inst  311. 

In  every  coiut  there  must  be  three  constituent  parts,  the 
intiff  who  complains  of  an  injury  done  ;  the  defendant  who 
called  upon  to  make  satisfaction  for  it,  and  the  judge  or 
licial  power,  which  is  to  examine  the  truth  of  the  fact ;  to 
ermine  the  law  arising  upon  that  feet ;  and  if  any  injury 
years  to  have  been  done,  to  ascertain,  and  by  its  officers  to 
Jy  the  remedy.  It  is  usual  also  in  the  superior  courts  to 
^e  attorneys  and  advocates,  or  counsel  as  assistants. 


».  And  by  3  &  4  Wm.  4,  c.  42,  s.  23,  any  couit  of  record  holding  plea  in  civil 
ons,  and  any  judge  at  nisi  prius,  may  cause  the  record,  writ,  or  document,  on  which 
trial  may  be  pending  before  any  such  court  or  judge  in  any  ciril  action,  or  in  any 
nnation  in  the  nature  of  a  quo  warranto,  or  proceedings  on  a  mandamus,  when  any 
loce  shall  appear  between  the  proof  and  the  recital,  or  setting  forth  on  the  record, 
» or  docament  on  which  the  trial  is  proceeding  of  any  contract,  custom,  prescription, 
1^  or  other  matter,  in  any  particular  in  the  judgment  of  such  court  or  judge  not 
Brial  to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot  have  been 
ndiced  in  the  conduct  of  his  action,  prosecution,  or  defence,  to  be  forthwith 
nded  by  some  officer  of  the  court,  or  otherwise,  both  in  the  part  of  the  pleadings 
re  soch  variance  occurs,  and  in  every  other  part  of  the  pleadings  which  it  may 
me  necessary  to  amend,  on  such  terms  as  to  payment  of  costs  to  the  other  party, 
os^ning  the  trial,  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
t  of  costs  and  postponement,  as  such  court  or  judge  shall  think  reasonable ;  and 
ise  sach  variance  shall  be  in  some  particular  in  the  judgment  of  such  court  or 
pB  not  material  to  the  merits  of  the  case,  but  such  as  that  the  opposite  party  may 
i  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution,  or  defence, 

>  such  court  or  judge  may  cause  the  same  to  be  amended,  upon  payment  of  costs 
be  other  party,  and  withdrawing  the  record,  or  postponing  the  trial,  as  such  court 
idge  shall  think  reasonable ;  and  after  any  such  amendment,  the  trial  shall  proceed 
I  BO  such  variance  had  appeared ;  and  if  such  trial  shall  be  at  nisi  prius,  or  by 
K  of  such  writ  as  aforesaid,  the  order  for  the  amendment  shall  be  indorsed  on 
postea  or  the  writ,  and  returned  with  the  record  or  writ ;  and  then  the  papers, 

>  and  other  records  of  the  court  from  which  such  record  or  writ  issued,  shall  be 
nded  accordingly ;  and  in  case  the  trial  shall  be  had  in  any  court  of  record,  then 
yrder  for  amendment  shall  be  entered  on  the  roll,  or  other  document,  upon  which 
lial  shall  be  had.  Any  party  dissatisfied  with  such  amendment,  may  apply  to  the 
t  for  a  new  trial  on  that  ground ;  and  if  the  court  shall  think  fit,  a  new  trial  shall 
tinted. 
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Of  attorniea.  An  attorney  at  law  answers  to  the  procurator  or  proctor  of 

the  civilians  and  canonists.  He  is  one  who  is  put  in  the  place, 
steady  or  turn  of  another  to  manage  his  matters  of  law.  Fo^ 
merly  every  suiter  was  obliged  to  appear  in  person  to  prosecule 
or  defend  his  suit,  unless  by  license  under  the  king's  letten 

F.  N.  B.  25.  patent  This  is  still  the  law  in  criminal  cases.  But  by  statute 
Westm.  2,  c.  10,  an  attorney  may  now  prosecute  or  defend  any 
action  in  the  absence  of  the  parties  to  the  suit  No  man  can 
practise  ss  an  attorney  in  any  of  the  courts  of  Westminster 
but  such  as  is  admitted  and  sworn  an  attorney  of  that  particular 
court  (6).  To  practise  in  the  court  of  chancery  it  is  necessaiy 
to  be  admitted  a  solicitor  therein.  And  by  22  Gea  2,  c  46, 
no  person  can  act  as  an  attorney  at  the  quarter  sessions^  unloi 
admitted  in  some  superior  court  of  record. 

Of  advocates  Of  advocates  or  counsel  there  are  two  degrees^  barristen^ 

orcounse.        ^^^  scijeants  (c).     Scijcants-at-law  are  bound  by  a  solemn 

King\scouMel.  ^^^  ^  ^^  ^^^^  ^^ty  ^  ^^^^  cUents ;  and,  by  custom,  the 
judges  of  the  courts  of  Westminster  are  always  admitted  into 
this  venerable  order  before  they  are  advanced  to  the  bench; 
the  origin  of  which  was  probably  to  qualify  the  puisnk  barons 
of  the  exchequer  to  become  justices  of  assize,  according  to  the 
exigence  of  the  statute  14  £dw.  3,  c.  16.  From  both  these 
degrees,  some  are  selected  to  be  king's  counsel,  the  two  prin- 
cipal of  whom  are  called  attorney  and  solicitor  general,  who 
must  not  be  employed  in  any  cause  against  the  crown  without 

Patent  of  pre-   special  license.     A  patent  of  precedence  is  sometimes  granted 

c   enco.  ^  barristers,  which   entitles   them   to  such  rank  and  pre- 

audience as  are  assigned  in  their  respective  patents ;  some 
times  next  after  the  king's  attorney-general,  but  usually  next 
after  his  majesty's  counsel  then  being.     These  (as  well  as  the 

Seld  tit.  hon.  queen's  attorney  and  solicitor-general),  rank  promiscuooslhf 
with  the  king's  counsel,  and  together  with  them  sit  within  the 
bar  of  the  respective  courts ;  but  receive  no  salaries,  and  are 
not  sworn,  and  therefore  are  at  liberty  to  be  retained  in  canses 
against  the  crown.  And  all  other  Serjeants  and  barristen 
indiscriminately  may  take  upon  them  the  protection  and  de- 
fence of  any  suitors,  whether  plaintiff  or  defendant,  who  are 
therefore  called  their  chents,  like  the  dependants  upon  the 
ancient  Roman  orators.     Those,  indeed,  practised  ^ro^iij  <ff 

(6)  By  1  &  2  Vict.  c.  45,  a.  3,  any  person  admitted  an  attorney  in  one  of  the  coniti  it 
Westminster  may  practise  in  any  other  court  upon  signing  the  roll  of  such  coort 
(c)  By  6  Geo.  4,  c.  50,  s.  2,  practising  barristers  are  exempted  from  serving' on  juiiei. 
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lonor  merely,  or^,  at  most,  for  the  sake  of  gainiiig  influence ; 

80  it  is  estd[)lished  with  us,  that  a  counsel  can  maintain  no 

o  for  his  fees  which  are  given,  not  as  a  salary  or  hire,  but 

mere  gratuity,  which  a  counsellor  cannot  demand  without 

J  wrong  to  his  reputation.     In  order  to  encourage  due  Davis,  23. 

lorn  of  speech  in  the  lawful  defence  of  their  clients,  and  at 

lame  time  to  give  a  check  to  unseemly  licentiousness,  a 

sel  is   not  answerable   for  any   matter  by  him   spoken 

ive  to  the  cause  in  hand,  and  suggested  in  his  clients 

nctians  ;  although  it  should  reflect  upon  the  reputation  of 

her,  and  even  prove  absolutely  groundless;    but  if  he 

dons  an  untruth  of  his  own  invention^  or  even  upon  instruc- 

,  if  it  be  impertinent  to  the  cause  in  handy  he  is  then 

e  to  an   action  from  the   party  injured.     And  counsel  Cro.  Jtc.90. 

y  of  deceit  or  collusion  are   punishable   by  the  statute 

tminster  1,  3  Edw.  1,  c  2d,  with  imprisonment  and  per- 

al  silence  in  the  courts.  ^y-  376. 


CHAPTER  IV. 


ir  THE   PUBLIC   COURTS  OF   COMMON   LAW   AND   EQUITY. 

;  courts  of  justice,  which  are  acknowledged  and  used  in  Courts  of  corn- 
kingdom,  are  either  such  as  are  of  public  and  general  equity. 
diction  throughout  the  whole  realm;  or  such  as  are  only 
{Hivate  and  special  jurisdiction  in  some  particular  parts  of 
Of  the  former  there  are  four  sorts :  the  universally  esta- 
led  courts  of  common  law  and  equity ;  the  ecclesiastical 
18 ;  the  courts  military ;  and  courts  maritime. 

lie  lowest  and  the  most  expeditious  court  of  justice  in  The  court  of 
^and  is  the  court  of  pie  potidre,  a  word  derived,  according  to  P*®  v^^^- 
Qodem   writer,   from  pied  puldreau^y  (a  pedlar  in   old  Barrington** 
ach,)  and  signifying  the  court  of  such  petty  chapmen  as  Observationion 
rt  to  fiEurs  or  markets.     It  is  a  court  of  record  incident  to 
y  fidr  and  market ;  of  which  the  steward  of  him  who  owns, 
as  the  toll  of  the  market,  is  the  judge  ;  and  its  jurisdiction 
nds  to  administer  justice  for  all  commercial  injuries  done 
le  same  fair  or  market.     But  the  injury  must  be  done, 

Y 
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complained  oi^  heard,  and  detennined  on  the  same  day,  unks 

the  fidr  continues  longer. 
The  court  has  recognizance  of  all  matters  of  oontnct  dMt 

can  possibly  arise  within  the  precinct  of  that  fiur  or  mailuft; 

and  the  plaintiff  must  make  oath  that  the  cause  of  acdn 
17  £dw.4,c.  2.  arose  there.     From  this  court  a  writ  of  error  lies  in  the  nature 

of  an  appeal  to  the  coiuts  at  Westminster,  which  are  now  ab 
Cro.Elix.  773.  bound.by  19  Gea  3,  c  70,  to  issue  writs  of  execution  in  ttdcf 

its  process  after  judgment,  where  the  person  or  efiects  of  &e 

defendant  are  not  within  the  limits  of  this  inferior  jurisdictioa 
TTie  court  The  court  baron  is  a  court  incident  to  every  manor  in  te 

kingdom,  to  be  holden  by  the   steward  within  the 


This  court  is  either  a  customary  court,  which  was  befff 
spoken  of  (a),  or  a  court  of  common  law,  which  is  the  court  of 
the  barons,  by  which  name  the  freeholders  were  sometiDMi 
anciently  called.  It  is  held  before  the  freeholders  who  one 
suit  and  service  to  the  manor,  the  steward  being  rather  dtf 
registrar  than  the  judge.  These  courts,  thou^  in  their  nature 
distinct,  are  frequently  confounded  together.  The  fieehoUenf 
court  was  composed  of  the  lords*  tenants,  who  were  the  farm 
of  each  other,  and  were  bound  by  their  feodal  tenure  to 
their  lord  in  the  dispensation  of  domestic  justice.  It 
formerly  held  every  three  weeks ;  its  most  important  bnfflnM 
being  to  determine  by  writ  of  right  (6)  all  controveniei  re- 
lating to  the  right  of  lands  within  the  manor.  Itmayaho 
hold  plea  of  any  personal  actions  of  debt,  trespass,  or  Ae 
case,  where  the  debt  or  damages  do  not  amount  to  AOt.  Bit 
the  proceedings  on  a  writ  of  right  (c)  may  be  removed  into  tbe 

F.  N.  B.  3. 4.  county  court  And  the  proceedings  in  all  other  actions  Bif 
be  removed  into  the  superior  courts  by  the  king^  writs  of 
pone^  or  accedas  ad  curiam^  according  to  the  nature  of  the  sot 

F  ^h  ^^444 '  ^^^^  judgment  given  a  writ  of  frilse  judgment  lies  to  the  cooH 

445.      '         at  Westminster  to  rehear  the  cause,  and  not  a  writ  of  emr; 

F.  N.  B.  19.  for  this  is  not  a  court  of  record ;  and  therefore  in  some  flf 
these  writs  of  removal  the  first  direction  given  is  to  cause  die 
plaint  to  be  recorded  recordari  facias  loquelam. 

Thc^hundred  A  hundred  court  is  only  a  larger  court  baron,  being  heldfcr 
all  the  inhabitants  of  a  particidar  hundred  instead  of  a  manor* 


(a)  See  ante,  p.  128. 

(6)  By  3  &  4  Wm.  4,  c.  27,  8.  36,  all  writs  of  right  (except  a  writ  of  right  of  dower) 
are  abolished. 
(c)  See  the  last  note. 
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The  fiee  suitors  are  here  also  the  judges,  and  the  steward  the 
r^istnir,  as  in  the  court  baron.     It  is  also  not  a  court  of  record ; 
raembliDg  the  former  in  all  points,  except  that  in  point  of  p.^^^^  j^  ^^^ 
fcemtoiy  it  is  of  a  greater  jurisdiction.  4  Inst  267. 

Hie  county  court  is  a  court  incident  to  the  jurisdiction  of  The  county 
Ae  sheriff.    It  is  not  a  court  of  record,  but  may  hold  pleas 
if  debt  or  damages  under  the  value  of  40«.,  and  may  also  hold 
ilea  of  many  real  actions  {d)^  and  of  all  personal  actions,  to  any  4  Inst.  266. 
noimt  by  virtue  of  a  special  writ  called  eijutticiesy  which  is  a 
nit  empowering  the  sheri£P  for  the  sake  of  despatch,  to  do  the 
oe  justice  in  his  county  court  as  might  otherwise  be  had  at  Finch,  3X8. 
Kestminster.     The  freeholders  of  the  county  are  the  real  F.N.R152. 
odgesin  this  court,  and  the  sheriff  is  the  ministerial  officer, 
yi  outlawries  are  there  proclaimed ;  and  all  popular  elections 
liuch  the  fi'eeholders  are  to  make,  as  formerly  of  sheriffs  and 
somervators  of  the  peace,  and  still  of  coroners,  verderors, 
nd  knights  of  the  shire  must  ever  be  made  in  plena  comitatUy 
or  in  fiiU  county  court     By  2  £dw.  6,  c  25,  no  county  court 
ihdl  be  adjourned  longer  than  for  one  month  consisting  of 
tvratjr-eight  days.     Proceedings  are  removeable  from  hence 
into  the  king's  superior  courts  by  writs  of  pane  or  recardari,  in  F.  N.  B.  70. 
Ae  same  manner  as  from  hundred  courts  and  courts  baron ;  ^'°^^'  ^^^• 
nd  the  same  writ  of  fidse  judgment  may  be  had  in  the  nature 
ef  a  writ  of  error. 

Bj  the  ancient  Saxon  constitution,  there  was  only  one  The  origin  of 
nperior  court  of  justice  in  the  kingdom,  viz.  the  Witenagematey  commoTp^eas, 
«Uch  assembled  annually,  and  had  cognizance  both  of  civil  or  common 
sid  spiritual  causes.  At  the  conquest  the  ecclesiastical  juris- 
dMon  was  diverted  into  another  channel,  and  the  conqueror 
Mdihshcd  a  constant  court  in  his  own  hall,  called  the  aula 
f^gia  or  aula  regis ;  composed  of  the  king's  great  officers  of 
Nme  resident  in  his  palace  and  attendant  on  his  person,  and 
die  lord  high  steward,  and  lord  great  chamberlain :  the  steward 
of  die  household ;  the  lord  chancellor,  who  kept  the  great  seal 
iod  examined  all  writs,  grants,  and  letters  passing  under  that 
tntlMmty,  and  the  lord  high  treasurer,  the  principal  adviser  in 
QiatterB  relating  to  the  revenue.  These  officers  were  assisted 
bjr  the  king's  justiciars  or  justices,  and  by  the  greater  barons  of 
the  kingdom :  and  over  all  presided  the  chief  justiciary  of  all 
£if^d,  who  was  also  the  principal  minister  of  state,  the  second 


((^  By  3  &  4  Wm.  4,  c.  27>  s.  36,  real  actions  (except  for  dower,  quare  impedit,  and 
ijectment)  are  abolished. 

y2 
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man  in  the  kingdom,  and,  by  virtue  of  his  office,  guardian  of 
the  reabn  in  the  king's  absence.  This  court  being  bound  to 
follow  the  king's  household,  was  found  burthensome  to  4e 
subject,  wherefore  it  was  enacted,  by  Magna  Carta,  that  the 
common  pleas  should  not  follow  the  king's  court,  but  be  held  in 
some  fixed  place.  This  certain  place  was  established  in  West- 
minster hall,  the  place  where  the  aula  regis  originally  sate ;  and 
there  it  has  ever  since  continued  (e).  The  aula  regia  being  4n» 
stripped  of  so  considerable  a  branch  of  its  jurisdiction,  and  die 
power  of  the  chief  justiciar  being  much  curbed  by  many  artidfii 
in  the  great  charter,  the  authority  of  both  began  to  dedine^ 
and  under  Edward  the  First,  (who  new  modelled  the  whok 
frame  of  our  judicial  poUty,)  the  other  several  officers  of  die 
chief  justiciar  were  subdivided  and  broken  into  distinct  coortB 
Court  of  chi-  of  judicature.  A  court  of  chivalry  was  erected,  over  whidi 
▼airy.  ^^j^^  constable   and  mareschal   presided,  as   did  the  steward 

Palace  court,     of  the  household  over  another,  constituted  to  regulate  die 
Court  of  the      king's  domestic  servants.     The  high  steward,  with  the  banw 
high  steward,     ^f  parhament,  formed  an  august  tribunal  for  the  trial  of  de- 
House  of  peers,  linquent  peers ;  and  the  barons  reserved  to  themselves  in  pa^ 
liament  the  right  of  reviewing  the  sentences  of  other  courta  in 
the  last  resort     The  distribution  of  justice  was  thrown  into  » 
provident  an  order,  that  the  great  judicial  officers  were  made 
to  form  a  check    upon  each  other,   the   court   of  chanceiy 
Jurisdiction  of   iss^^^g  ^U  original  writs  under  the  great  seal  to  the  other 
the  courts.         courts ;  the  common  pleas  being  allowed  to  determine  all  cauaeB 
between  private  subjects ;  the  exchequer  managing  the  kingi 
revenue ;  and  the  court  of  king's  bench   retaining   all  the 
jurisdiction  which  was  not  cantoned  out  to  other  courts,  and 
particularly  the  superintendance  of  all   the   rest  by  waj  rf 
appeal ;  and  the  sole  cognizance  of  pleas  of  the  crown,  or 
criminal  causes.     For  pleas  or  suits  are  regularly  divided  into 
two  sorts ;  pleas  of  the  crowriy  which  comprehend  all  crimes  and 
misdemeanors,  wherein  the  king  (on  behdf  of  the  public)  is  the 
plaintiff;  and  the  common  pleas,  which  include  all  civU  actiow 
depending  between  subject  and  subject     The  former  of  these 
were  the  proper  object  of  the  jurisdiction  of  the  court  of  kings 
bench ;  the  latter  of  the  court  of  common  pleas,  which  is  a  court 

(e)  Sir  Matthew  Hale  writes,  "  Edward  1,  was  well  styled  our  English  Jurtiniaa; 
for  in  his  time  the  law  quasi  per  saltum  obtained  a  very  ^eat  perfection."  Amongst  othff 
things  this  monarch  established  the  limits  of  the  court  of  common  pleas,  perfectly  pcf* 
forming  the  direction  of  Magna  Charta  "  quod  communia  placita  non  seqwrntwr  cia^ 
nostra."    Hale  Hist.  C.  L.  191. 
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«f  record.     In  this  court  only  can  real  actions  be  originally 
hrooght  {f\  and  all  other  or  personal  pleas  are  here  determined, 
though  in  these  the  king's  bench  has  also  a  concurrent  autho- 
rity.   The  judges  of  this  court,  from  which  a  writ  of  error  lies 
ioto  the  king's  bench  are  four  in  number,  one  chief  and  three 
pvun^  justices  {g)  created  by  the  king's  letters  patent,  who  sit 
ereiy  day  in  the  four  terms,  to  hear  and  determine  all  matters 
of  law  arising  in  civil  causes,  whether  real,  personal,  or  mixed. 
A  writ  of  error,  in  the  nature  of  an  appeal,  Ues  from  this  court 
iDto  the  court  of  king's  bench  (A). 

TTie  court  of  king's  bench  (so  called,  because  the  king  used  The  court  of 
famerly  to  sit  there  in  person,)  the  style  of  the  court  being  *"^^ 
wram  ipso  rege  (»),  is  the  supreme  court  of  common  law  in 
Ae  kingdom,  consisting  of  a  chief  justice  and  three  puisni 
ja8tice8(j),  who  are  by  their  office  the  sovereign  conservators 
of  the  peace,  and  supreme  coroners  of  the  land.  This  court, 
which  is  the  remnant  of  the  aula  regia^  is  not,  nor  can  be,  from 
die  very  nature  and  constitution  of  it,  fixed  to  any  certain 
place,  but  may  follow  the  king's  person  wherever  he  goes :  for 
which  reason  all  process  issuing  out  of  this  court  in  the  king's 
name  is  returnable  "wherever  we  shall  be  in  England."  The  its  jurisdiction, 
jorisdiction  of  this  court  is  very  high  and  transcendant  It 
keeps  all  inferior  jurisdictions  within  the  bounds  of  their 
authority,  and  may  either  remove  their  proceedings  to  be 
determined  here,  or  prohibit  their  progress  below.  It  su- 
perintends all  civil  corporations  in  the  kingdom.  It  com- 
iB&nds  magistrates  and  others  to  do  what  their  duty  requires  in 
ereiy  case  where  there  is  no  other  specific  remedy.  It  pro- 
tects the  liberty  of  the  subject  by  speedy  and  summary  inter- 
position. It  takes  cognizance  both  of  criminal  and  civil 
causes ;  the  former  in  what  is  called  the  crown  side  or  crown 
office ;  the  latter  in  the  plea  side  of  the  court     The  jurisdic- 

(/)  By  3  &  4  Wm.  4,  c.  27,  s.  36,  all  real  actions  (except  for  dower,  quare  impedit, 
aad  ejectment)  are  abolished. 

{$)  Now  increased  to  five,  an  additional  puisn^  judge  having  been  appointed  by  virtue 
of  11  Geo.  4  and  1  Wm.  4,  c.  70. 

Ih)  By  11  Geo.  4  and  1  Wm.  4,  c.  70,  s.  8,  writs  of  error  upon  any  judgment  given 
Vf  other  the  king's  bench,  common  pleas,  or  exchequer,  are  to  be  made  returnable  only 
befive  the  judges,  or  judges  and  barons,  as  the  case  may  be,  of  the  other  two  courts  in 
tbe  exchequer  chamber,  from  which  judgment  in  error  no  writ  of  error  shall  lie,  or  be 
had,  except  the  same  be  made  returnable  in  parliament. 

(f)  This  court  is  called  the  queen's  bench  during  the  reign  of  a  queen,  and  during  the 
pntoctorate  of  Cromwell  it  was  styled  the  upper  bench. — Mr,  Christianas  Note  to  BL 
Com.  v.3,p.  41. 
(j)  Now  increased  to  four,  pursuant  to  11  Geo.  4  and  1  Wm.  4,  c.  70. 
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tion  of  the  crown  side  will  be  hereafter  considered  unc 
head  of  courts  of  a  criminal  jurisdiction.  But  on  the  pk 
or  civil  branch,  it  has  an  original  jurisdiction  and  oogi 
of  all  actions  of  trespass,  or  other  injury  alleged  to  h 
mitted  vi  et  armis :  of  actions  for  forgery  of  deeds^ 
tenancc,  conspiracy,  deceit,  and  actions  on  the  case. 
allege  any  falsity  or  fraud:  all  of  which  savour  d 
minal  nature,  although  the  action  is  brought  fixr 
remedy,  and  make  the  defendant  liable  in  strictness  U 
fine  to  the  king,  as  well  as  damages  to  the  injured  party 
same  doctrine  now  applies  to  all  actions  on  the  case; 
action  of  debt  or  detinue,  can  by  the  common  laWf  be  pra 
by  any  subject  in  this  court  by  original  writ  out  of  chi 
though  an  action  of  debt  given  by  statute,  may  be  broi 
the  king's  bench,  as  well  as  in  the  common  pleas.  A 
this  court  might  always  have  held  plea  of  any  civil  acdoi 
than  actions  real)  provided,  the  defendant  was  an  officei 
court,  or  in  the  custody  of  the  marshal  of  the  court  for  a 
of  the  peace  or  any  other  offence.  And  hence,  by  a  fi 
began  to  hold  plea  of  all  personal  actions  whatsoever,  a 
continued  to  do  so  for  ages :  it  being  surmised  that  the  i 
ant  is  arrested  for  a  supposed  trespass,  and  being  thus 
custody  of  the  marshal,  the  plaintiff  can  proceed  agak 
for  any  other  personal  injury  (A).  An  appeal  lies  frt 
court  to  the  house  of  loids  or  the  court  of  exc 
chamber  (Z). 

The  court  of  exchequer  is  inferior  in  rank  both  to  th< 
bench  and  common  pleas.  It  is  a  very  ancient  court  of 
established  by  William  the  Conqueror,  as  a  part  of  tl 
regia,  though  regulated  and  reduced  to  its  present  oi 
Edw.  1.  It  is  called  the  exchequer,  fit)m  the  checquerec 
resembling  a  chess  board,  which  covers  the  table  diere, 
which  when  certain  of  the  king's  accounts  are  ma 
the  sums  are  marked  and  scored  with  counters. 

It  consists  of  two  divisions,  the  receipt  of  the  exd 
which  manages  the  royal  revenue,  and  the  court  or  j 
part  of  it,  which  is  again  subdivided  into  a  court  of 
and  a  court  of  common  law. 


(k)  By  2  Wm.  4,  c.  39,  a  uniform  process  was  established  in  all  personal  ai 
the  courts  of  king's  bench,  common  pleas,  and  exchequer ;  and  the  writs  autho 
this  act  are  now  the  only  writs  for  the  commencement  of  such^  actions.  See 
post,  ch.  19. 

{I)  See  ante,  note  (A),  in  this  chapter. 
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He  court  of  equity  is  held  in  the  exchequer  chamber  before 
helord  treasurer^  the  chancellor  of  the  exchequer^  the  chief 
lUOD,  and  three  puisni  ones(fn).  The  primary  and  original  Its  jurisdiction. 
unnesB  of  this  court  is  to  call  the  king's  debtors  to  account  by 
iD  filed  by  the  attorney-general,  and  to  recover  any  lands, 
iitteb  or  profits  belonging  to  the  crown.  Yet  by  a  fiction  The  law  side. 
Ildnds  of  personal  suits  may  be  prosecuted  in  the  exchequer, 
di  the  help  of  the  common  law  part  of  its  jurisdiction,  which 
M  established  merely  for  the  benefit  of  the  king's  accountants, 
d  is  exercised  by  the  barons  only  of  the  exchequer,  and  not 
i  treasurer  or  chancellor.  The  writ  upon  which  proceedings 
le  are  grounded,  is  called  a  quo  minus  :  in  which  the  plaintifi^ 
jgests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
fandant  has  done  him  the  injury  or  damage  complwied  of; 
» mknu  sujfficiens  exUtity  by  which  he  is  the  less  able  to  pay 
!  long  his  debt  or  rent  (n). 

rhe  same  holds  with  regard  to  the  equity  side  of  the  court:  The  equity 
Aere  any  person  may  file  a  biU  against  another,  upon  a  ' 
vso^estion  that  he  is  the  king's  accountant ;  but  whether 
is  so  or  not  is  never  controverted.  In  this  court,  on  the 
uty  side,  the  clergy  have  long  used  to  exhibit  their  bills  for 
\  ooD-payment  of  tithes ;  in  which  case  the  surmise  of  being 
\  king's  debtor  is  no  fiction,  they  being  bound  to  pay  him 
dr  first  firuits  and  annual  tenths.  An  appeal  fi-om  the  equity 
e  of  this  court  lies  to  the  house  of  peers ;  but  firom  the 
mmon  law  side,  by  21  Edw.  3,  c  12,  a  writ  of  error  must  be 
It  brou^t  in  the  exchequer  chamber.  And  fix)m  the 
tennination  there  had,  there  lies,  in  the  dernier  resort^  a  writ 
error  to  the  house  of  lords. 

Hie  high  court  of  chanceiy  is  the  only  remaining,  and  in  The  court  of 
itterB  of  civil  property,  the   most  important  of  the  king's  ^^"^^^'y- 
perior  and  original  coiuts  of  jusdce.     It  has  its  name  of 
lancery,  eancellarioy  firom  the  judge  who  presides,  the  lord 

(p)  The  pmsnd  barons  are  now  four  in  number,  by  1 1  Geo.  4  and  1  Wm.  4,  c.  70.  By  57 
tti  3,  c.  18,  the  chief  baron  may  hear  and  decide  alone  all  causes,  matters,  and  things 
any  time  depending  in  the  said  court  as  a  court  of  equity.  And  by  3  &  4  Wm.  4, 
41,  i.  35,  the  queen  may  appoint,  from  time  to  time,  any  one  of  the  barons  of  the  said 
Bit  to  hear  and  determine  the  same  in  like  manner  on  such  days  as  the  lord  chief  baron 
lO  sit  on  the  common  law  side  of  the  said  court  during  the  term,  or  shall  preside  at 
s  Bttiogs  at  niai  prius  in  London  or  Middlesex  after  the  term,  or  shall  attend  at  the 
Sdal  committee  of  the  privy  council. 

■)  Tliis  writ  is  no  longer  in  use,  the  process  being  by  2  Wm.  4,  c.  39,  made  uniform 
h  that  of  the  king's  bench  and  common  pleas. 
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chancellor,  or  cancellariusy  being  so  termed  a  caneellani 

cancelling  the  king's  letters  patent  when  granted  cont 

4  Inst.  88.         law,  which  is  the  highest  point  of  his  jurisdiction.    Tli 

of  chancellor,  or  lord  keeper,  (whose  authority  by  5  EKa 

is  declared  to  be  the  same,)  is  created  by  the  mere  ddi 

ArSi^'ion  65.    ^^^  king's  great  seal  into  his  custody :  whereby  he  h 

1  Roll.  Abr.      without  writ  or  patent,  an  officer  of  the  greatest  weij 

3\  Hen.  8         power  of  any  now  subsisting  in  the  kingdom ;  and  8ap< 

c.  10.  point  of  precedency,  to  every  temporal  lord.     He  is  ; 

Lord  Ch.  b!  3.    Counsellor  by  his  office,  and  prolocutor  of  the  house  i 

Ellcsmereof      by  prescription.      To   him   belongs  the   appointment 

Ld.  Chan.        justices  of  the  peace  throughout  the  kingdom.     Being  fi 

li'  ??^'*,-.       usually  an  ecclesiastic,  and  presidinfl:  over  the  royal  chi 

Maddox  Hist.     ,  "^    ,  /.  i      i  .      ,  •  .  .         •       •  i_ 

Exch.  42.         became  keeper  of  the  kmg  s  conscience ;  visitor  m  ngn 

38  Edw.  3, 3.    king  of  all  hospitals  and  colleges  of  the  king's  foundatio 

Though  Ho-      P^^OJ^  of  all  the  king's  Uvings  under  the  value  of  twent 

bart  (214)  ex-    per  annum,  in  the  king's  books.     He  is  the  general  g 

ltteU)20/.^*      of  all  infants,  idiots,  and  lunatics,  and  has  the  general 

intendance   of  all  charitable  uses  in  the  kingdom,    j 

this  over  and  above  the  vast  and  extensive  jurisdiction 

he  exercises  in  his  judicial  capacity  in  the  court  of  chi 

wherein,  as  in  the  exchequer,  there  are  two  distinct  tril 

the   one   ordinary,  or  a  court  of  common   law;    the 

extraordinary,  being  a  court  of  equity.  The  ordinaiy  leg 

is  much  more  ancient  than  the  court  of  equity.  Its  jurisdi 

to  hold  plea  upon  a  scire  facias^  to  repeal  and  can 

king's  letters  patent  when  made  against  law  or  upon 

suggestions;  and  to  hold  plea  upon  petitions,  monstrans  c 

traverses  of  officers  and  the   like,  when  the  king  lu 

4  Rep.  54.        advised  to  do  any  act,  or  is  put  in  possession  of  an; 

or  goods  in  prejudice  of  a  subject's  right     On  proof  of 

as  the  king  cannot  be  supposed  intentionally  to  do 

the  law  refers  the  redress  of  the  injury  to  the  chancel 

may  also  hold  plea  of  all  personal  actions  when  any  of 

4  Inst.  80.         minister  of  the  court  is  a  party :  as  it  may  do  of  the  ti 

forest  land,  where  granted  by   the  king,  and   claimec 

stranger  against  the  grantee  of  the  crown ;  and  of  exc 

2jRoll  Abr.      on  Statutes  or  recognizances  in  nature  thereof  by  23  Hen 

But  if  any  cause,  comes  to  issue  in  this  court,  that  is,  if  i 

be  disputed  between  the  parties,  the  chancellor  cannot 

having  no  power  to  summon  a  jury;  but  must  deli 

record  propria  manu  into  the  court  of  king's  l>ench  to  1 


469. 
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3  county.  And  when  judgment  is  given  in  chancery 
iemurrer  or  the  like,  a  writ  of  error,  in  nature  of  an 
» lies  out  of  this  ordinary  legal  court  into  the  court  of 
bench. 

this  ordinary  or  legal  court  is  also  kept  the  officina  9®*^*J"** 
IS ;  out  of  which  all  original  writs  that  pass  under  the 
sal,  all  commissions  of  charitable  uses,  sewers,  bankruptcy, 
and  lunacy  issue ;  and  for  which  it  is  always  open  to  the 
t,  who  may  there  at  any  time  demand  and  have  ex  debito 
c  any  writ  that  his  occasions  may  call  for.  These  writs 
ig  to  the  subject)  and  the  returns  to  them  were  anciently 
\  a  hamper,  in  hanaperio :  and  the  others  (relating  to 
3  affecting  the  crown)  were  preserved  in  a  little  sack  or 
1  parva  haga,  and  thence  were  named  the  hanaper 
0)9  and  petty  bag  office,  both  belonging  to  the  common 
irt  in  chancery. 

the  extraordinary  court  or  court  of  equity,   is  now  Equitable  de- 
*  the  court  of  the  greatest  judicial  consequence.     When  JJ^qJ  chlii^* 
the  end  of  the  reign  of  Edward  3,  uses  of  land  were  eery, 
iced,  and   though   discountenanced  by  the   courts  of 
\Vk  law,  were  considered  as  fiduciary  deposits,  and  binding 
science  by  the  clergy ;  the  separate  jurisdiction  of  the 
ry  as  a  court  of  equity,  began  to  be  established.     John  Spelm.  Glou. 
um,  who  was  bishop  of  Salisbury,   and  chancellor  to  ,  j^  242. 
d  2,  by  a  strained  interpretation  of  the  statute  of  West  2, 
I  the  writ  of  subpcena,  returnable  in  chancery  only  to 
iie  feoffee  to  uses  accountable  to  his  cestui  que  use : 
process  was  afterwards  extended  to  other  matters  wholly 
inable  at  the  common  law,  upon  false  and  fictitious 
ions,  for  which  therefore  the  chancellor  himself  is,  by 
L  2,  c.  6,  directed  to  give  damages  to  the  party  unjustly 
^ed.     In  the  reigns  of  lien.  4  &  5,  the  commons  were 
idly  urgent  to  have  this  writ  of  subpoena  suppressed,  as 
Ity  devised  against  the  common  law,  whereby  no  plea 
)e  determined  unless  by  examination  and  oath  of  the 
,  according  to  the  form  of  the  civil  and  canon  law,  in 
don  of  the  common  law.     But  although,  by  4  Hen.  4, 
udgments  at  law  were  declared  irrevocable,  unless  by 
or  writ  of  error,  yet  in  Edward  the  fourth's  time  the  pro- 
bill  and  subpoena  was  become  the  daily  practice  of  the 


\e  hanaper  office  was  abolished  by  the  act  of  1  &  2  Wm.  4,  c.  56,  estabhshing  a 
bankruptcy 
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against  Judg- 
ment of  com- 
mon law. 


Appeal  to  the 
house  of  peers 
from  the  court 
of  chancery. 


The  court  of 

exchequer 

chamber. 


court     Still  no  regular  judicial  system  prevailed  in  the  court 
until  after  the  decision  by  the  royal  prerogative  in  &vor  d  the 
court  of  chancery^  of  the  dispute  set  on  foot  by  Sir  Edwaid 
Coke^  when  chief  justice  of  the  king's  bench,  whether  a  court 
of  equity  could  give  relief  after  or  against  a  judgment  at  the 
common  law;  when  Lord  Bacon,  who  succeeded  Lord  EUesmeie, 
reduced  the  practice  of  the  court  into  a  more  regular  system; 
but  did  not  sit  long  enough  to  effect  any  considerable  levdutioii 
in  the  science  itself     Sir  Heneage  Finch,  afterwards  Loid 
Nottingham,  who  succeeded  the  Earl  of  Shaftsbuiy  in  1673, 
was  a  thorough  master  and  zealous  defender  of  the  laws  and 
constitution  of  his  country ;  and  endued  ¥dth  a  pervading 
genius,  that  enabled  him  to  discover  and  to  pursue  the  tine 
spirit  of  justice,  notwithstanding  the  embarrassments  raised  by 
the  narrow  and  technical  notions  which  then  prevailed  in  die 
courts  of  law,  and  the  imperfect  ideas  of  redress  which  bad 
possessed  the  courts  of  equity.     The  reason  and  necessities  of 
mankind,  arising  from  the  great  change  in  property,  by  die 
extension  of  trade  and  the  abolition  of  the  military  tenuies, 
co-operated  in  establishing  his  plan,  and  enabled  him  to  build 
a  system  of  jurisprudence  and  jurisdiction  upon  wide  aod 
rational  foundations,  which  has  since    been    extended  and 
improved.    From  this  court  of  equity,  as  fix)m  the  other  supeiior 
courts,  an  appeal  lies  to  the  house  of  lords.  But  there  are  dieft 
differences  between  appeals  fit)m  a  court  of  equity,  and  write 
of  error  from  a  court  of  law ;  the  former  may  be  brought  upon 
any  interlocutory  matter,  the  latter  upon  nothing  but  only  s 
definitive  judgment ;   on  writs  of  error  the  house  of  lords 
pronounces  the  judgment ;  on  appeals  it  gives  direction  to  die 
court  below  to  rectify  its  own  decree. 

The  court  of  exchequer  chamber,  which  has  no  original 
jurisdiction,  but  is  a  court  of  appeal,  was  first  erected  by 
31  Edw.  3,  c.  12,  to  determine  causes  upon  writs  of  error  firom 
the  common  law  side  of  the  court  of  exchequer.  It  consists 
of  the  lord  chancellor  and  lord  treasurer,  with  the  justices  of 
the  king's  bench  and  co^^non  pleas ;  in  imitation  of  whidi  a 
second  court  of  exchequer  chamber  was  erected  by  27  EBt 
c.  8,  consisting  of  the  justices  of  the  common  pleas  and  tbe 
barons  of  the  exchequer ;  before  whom  writs  of  error  may  be 
brought  to  reverse  judgments  in  certain  suits  begun  intb^ 
king's  bench.  To  the  court  of  exchequer  chamber  (which 
then  consists  of  all  the  judges  of  the  three  superior  coarts, 
and  sometimes  the  lord  chancellor),  are  adjourned  horn  the 
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Other  couitSy  such  causes  as  upon  argument  are  found  of  great 
weight  and  difficulty  before  any  judgment  is  given  upon  them 
B  the  court  below. 
From  all  the  branches  of  this  coiut  a  writ  of  error  lies  to  the  The  house  of 

iinnf'ii 

lODse  of  peers,  which  is  the  supreme  court  of  judicature  in 

ie  kingdom^  having  no  original  jurisdiction  over  causes,  but 

nly  upon  appeals  and  writs  of  error,  to  rectify  any  injustice 

r  mistake  of  the  law  committed  by  the  courts  below,   to 

hich  authority  this  august  tribunal  succeeded,  of  course, 

30O  the  dissolution  of  the  aula  regioy  the  right  of  receiving 

ipeals,  and  superintending  all  other  jurisdictions,  still  remain- 

g  in  the  residue  of  that  noble  assembly  fix)m  which  every 

her  great  court  was  derived.     They  are,  therefore,  in  all 

aes  the  last  resort,  finom  whose  judgment  no  &rther  appeal  is 

fmitted,  and  every  subordinate  tribunal  must  conform  to 

eir  determinations. 

The  courts  of  assize  and  nisi  prius  are  derived  out  o^  and  Of  courts  of 

t  as  collateral  auxiliaries  to  the  foregoing.     They  are  com-  p^^^       "^^ 

•ed  of  two  or  more  commissioners,  who  are  twice  in  every 

ar  sent  by  the  king's  special  commission  all  round  the  king- 

nn  (except  London  and  Middlesex,  where  courts  of  nisi 

iuM  are  held,  in  and  after  every  term,  before  the  chief  or 

her  judge  of  the  several  superior  courts),  to  try  by  a  jury  of 

e  respective  counties  the  truth  of  such  matters  of  fact  as  are 

en  under  dispute  in  the   courts  of  Westminster  Hall(p). 

he  present  justices  of  assize  and  nisi  prius  are  derived  from 

le  statute  West  2,   13  Edw.  1,  c  30,  which  directs  them  to 

;  assigned  out  of  the  king's  sworn  justices,  associating  to 

temselves  one  or  two  discreet  knights  of  each  coimty.     And 

If  14  Edw.  3,  c  16,  one   of  such  justices  of  assize  must  be 

(p)  By  11  Geo.  4  and  I  Wm.  4,  c.  70,  s.  7,  not  more  than  twenty-fonr  days,  exclusive 
Sondaysy  after  any  Hilary,  Trinity,  and  Michaelmas  term,  nor  more  than  six  days, 
fknve  of  Sundays,  after  any  Easter  term,  to  be  reckoned  consecutively  immediately 
ter  foch  terms  shall  be  appropriated  to  sittings  in  London  and  Middlesex  for  the  trial 
iisaes ;  provided  that  if  any  trial  at  bar  shall  be  directed  by  any  of  the  said  coorts,  it 
lU  be  competent  to  the  judges  of  such  court  to  appoint  such  day  or  days  for  the  trial 
sraxf,  as  they  shall  think  fit ;  and  the  time  so  appointed,  if  in  vacation,  shall,  for  the 
ipose  of  such  trial,  be  deemed  to  be  a  part  of  the  preceding  term ;  provided  also  that 
lay  or  days  may  be  specially  appointed  at  any  time,  not  being  within  such  twenty-four 
%  far  the  trial  of  any  cause  at  nisi  prius,  with  the  consent  of  the  parties  thereto,  their 
msd  or  attomies.  By  s.  6,  of  the  same  act  the  terms  were  altered ;  Hilary  term  to 
jn  OD  llth,  and  end  3l8t  of  January;  Easter  term  to  begin  1 5th  of  April,  and  end 
of  May ;  Trinity  term  to  begin  22nd  of  May,  and  end  I2th  of  June,  and  Michaelmas 
D  to  begin  2nd,  and  end  25  th  of  November. 
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a  judge  of  the  king's  bench  or  common  pleas,  or  the  king's 
sworn  Serjeant  (g).  They  make  their  circuits  in  the  vacatkxiB 
after  Hilary  and  Trinity  Terms. 

The  judges  upon  their  circuits  now  sit  by  virtue  of  the  fol- 
lowing authorities : — The  commission  of  the  peace ;  a  com- 
mission of  oyer  and  terminer  ;  a  commission  of  general  ^qiA 
delivery ;  a  commission  of  assize^  directed  to  the  justices  and 
seijeants  therein  named,  to  take  (together  with  their  aoo- 
ciates)  assizes  in  the  several  counties ;  that  is,  to  take  the  let- 
diet  of  a  peculiar  species  of  jury,  called  an  assize,  and  naor 
moned  for  the  trial  of  landed  disputes,  of  which  hereafier; 
and  that  of  nisi  priusy  which  is  a  consequence  of  the  commis- 
sion of  assizey  being  annexed  to  the  office  of  those  justices  bj 
the  statute  of  West  2,  13  Edw.  1,  c  30,  empowering  them  to 
try  all  questions  of  fact  issuing  out  of  the  courts  at  Westmiih 
ster,  which  are  then  ripe  for  trial  by  jury  (r).  These,  by  the 
course  of  the  courts,  are  usually  appointed  to  be  tried  at 


(q)  By  11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  9,  upon  all  trials  for  felonies  or  mude- 
meanors  upon  any  record  of  the  court  of  king's  bench,  judgment  may  be  pronounced 
during  the  sittings  or  assizes  by  the  judge,  before  whom  the  verdict  is  taken,  as  well  upon 
the  person  suffering  judgment  by  default  or  confession  upon  the  same  record,  as  upon 
those  tried  and  convicted,  whether  such  persons  be  present,  or  not  in  court,  excepting 
where  the  prosecution  shall  be  by  information  filed  by  leave  of  the  king's  bench,  or  radi 
cases  of  informations  filed  by  the  attorney  general,  wherein  he  shall  pray  that  the  jadg- 
raent  may  be  postponed ;  and  the  judgment  so  pronounced  shall  be  indorsed  upoD  the 
record  of  ami  prius,  and  afterwards  entered  upon  the  record  in  court,  and  shall  be  of  the 
same  force  and  effect  as  a  judgment  of  the  court,  unless  a  rule  for  a  new  trial  or  amendiqg 
judgment  be  granted  within  six  days  after  the  commencement  of  the  ensuing  tenn. 
And  the  judge,  before  whom  the  trial  shall  be  had,  may  issue  an  immediate  order  or 
warrant  for  committing  the  defendant  in  execution,  or  respite  the  execution  of  the  jodg-  \ 
ment,  upon  such  terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  tens. 
And  in  case  imprisonment  be  part  of  the  sentence,  may  order  the  imprisonmeDt  to 
commence  on  the  day  in  which  the  party  shall  be  actually  taken  to,  and  confined  is 
prison. 

[r)  This  is  a  most  wise  constitution,  it  prevents  factions  and  parties  in  the  caniag« 
of  business,  which  would  soon  appear  in  every  cause  of  moment,  were  the  trial  only 
before  men  residing  in  the  counties,  as  justices  of  the  peace,  or  the  like,  or  before  oca 
of  little,  or  no  place,  countenance  or  pre-eminence  above  others.    It  keeps  both  the  rote 
and  the  administration  of  the  laws  of  the  kingdom  uniform.    For  those  men  are  emplojed 
as  justices,  who  as  they  have  had  a  common  education  in  the  study  of  the  law,  so  ihef 
daily,  in  term  time,  converse  and  consult  with  one  another,  and  acquaint  one  another  with 
their  judgments,  which,  by  these  means,  carry  a  consonancy,  congruity,  and  unifomity 
one  to  another ;  whereby  both  the  laws  and  the  administrations  thereof  are  preserved 
from  that  confusion  and  disparity  that  would  unavoidably  ensue  if  the  admimstratioA 
was  by  several  incommunicating  hands,  or  by  provincial  establishments ;  Hale  Htif. 
C.  L.  340. 
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Westminster,  in  some  Elaster  or  Michaelmas  Term,  by  a  jury 
returned  fix)m  the  county  wherein  the  cause  of  action  arises, 
but  with  this  proviso,  nisiprius,  unless  before  the  day  prefixed 
the  judges  of  assize  come  into  the  county  in  question.  This 
they  are  sure  to  do  in  the  vacations  preceding  each  Easter  and 
Michaehnas  Term.  These  commissions  are  accompanied  by 
writs  of  association^  pursuant  to  the  statutes  before  mentioned, 
whereby  certain  persons  (usually  the  clerk  of  assize,  and  his 
nibordinate  officers),  are  directed  to  associate  themselves  with 
the  justices  and  seijeants ;  and  they  are  required  to  admit  the 
M  persons  into  their  society,  in  order  to  take  the  assizes,  that 
I  sufficient  supply  of  commissioners  may  never  be  wantuig. 
But  to  prevent  the  delay  of  justice  by  the  absence  of  any  of 
hem,  there  is  also  issued,  of  course,  a  \vrit  of  si  non  omnesy 
lirecting  that  if  all  cannot  be  present,  any  two  of  them  (a 
Qstice  and  serjeaut  being  one),  may  proceed  to  execute  the 
xmunission. 


CHAPTER  V. 


OP  COUBTS   ECCLESIASTICAL,   MILITARY,   AND   MARITDffE. 

In  the  time  of  our  Saxon  ancestors  there  was  no  distinction  Ecclesiastical 
etween  the  lay  and  the  ecclesiastical  jurisdiction.  The  *^  ' 
ounty  court  was  as  much  a  spiritual  as  a  temporal  tribunal ; 
be  rights  of  the  church  were  ascertained  at  the  same  time 
Dd  by  the  same  judges,  as  the  rights  of  the  laity.  For  this 
mpose  the  bishop  of  the  diocese  and  the  alderman,  or  in  his 
bsence  the  sheriif  of  the  county,  used  to  sit  together  in  the 
)unty  court,  and  had  there  the  cc^izance  of  all  causes,  as 
ell  ecclesiastical  as  civil;  but  it  soon  became  an  established  L.L.  Edgar, 
axim  in  the  papal  system  of  policy,  that  all  ecclesiastical 
^noDs  and  causes  should  be  subject  to  ecclesiastical  jurisdic- 
m  only,  which  jurisdiction  was  supposed  to  be  lodged  in  the 
ipe,  and  derived  from  him  to  all  inferior  tribunals.  It  was 
•t,  however,  till  after  the  Norman  conquest,  that  this  doctrine 
18  received  in  England,  when  William  1  was  prevailed  on  to 
Nuate  the  ecclesiastical  court  from  the  civil  (a);   whether 

i)  The  separation  of  the  ecclesiastical  from  the  temporal  jurisdiction  was  effected  by 
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actuated  by  principles  of  bigotry,  or  intending  to  cEsooan- 
tenance  the  laws  of  king  Edward,  abounding  with  the  ^t 
of  Saxon  liberty,  is  not  certain.  But  the  latter,  if  not  die 
Hale  Hist  cause,  was  the  consequence  of  this  separation ;  for  the  Saxon 
C.  L.  102,103.  laws  were  soon  overborne  by  the  Norman  justiciaries,  when,  m 
eadem.p.6. 1.  obedience  to  the  charter  of  the  conqueror,  the  bishop  widh 
^^*  drew  fix)m  the  county  court,  and  aU  spiritual  causes  were  pro- 

Wilk.  L.  L.      hibited  from  being  tried  in  the  secular  courts  (6). 
Ang.  Sax.  292.       The  principal  courts  of  ecclesiastical  jurisdiction  is  as  fol- 
lows, beginning  with  the  lowest  (c) : — 


an  ordinance  of  William  the  Conqueror,  which  is  set  out  in  Spelm.  v,2,p.  14 ;  2  Asi'i 
E.  L.  33 ;  Boger^s  E.  L.  269. 

(5)  The  ecclesiastical  laws  of  this  country  have  been  for  the  most  part  deriTed  from 
the  authority  exercised  by  the  Roman  pontiffs  in  the  different  states  and  kingdwat  of 
Europe.  In  addition  to  these  auihorities  of  foreign  origin,  must  be  enumerated  alio 
the  comtituHom  passed  in  this  country  by  the  pope's  legates,  and  the  archhishopi  and 
bishops  of  England,  assembled  in  national  councils  in  1237  and  1269;  and  a  findiff 
body  of  constitutions,  framed  in  provincial  synods,  imder  the  authority  of  suceeaire 
archbishops  of  Canterbury,  and  adopted  by  the  province  of  York.  To  these  nraat  be 
added  also  the  canons  of  the  English  protestant  church,  passed  in  convocation  in  1603, 
and  such  acts  of  parliament  as  make  particular  subjects  matters  of  ecclesiastical  oogni- 
sance,  or  regulate  the  course  of  proceedings  with  respect  to  the  same. 

(c)  The  ordinary  ecclesiastical  courts  are :  the  provincial  courts,  being  in  the  proriixe 
of  Canterbury,'  the  court  of  arches,  or  supreme  court  of  appeal,  the  prerogative  or  testaDNn* 
tary  court,  and  the  court  of  peculiars ;  and  in  the  province  of  York,  the  prerogative  or  taa- 
tamentary  court,  and  the  chancery  court ;  the  diocesan  courts,  being  the  consistoridamt 
of  each  diocese  exercising  general  jurisdiction ;  the  court  or  courts  of  one  or  more  wmmt 
saries  appointed  by  the  bishop  in  certain  dioceses  to  exercise  general  jurisdiction  widiiB 
prescribed  limits ;  and  the  court  or  courts  of  one  or  more  archdeacons,  or  their  offidalii 
exercising  general  or  limited  jurisdiction,  according  to  the  terms  of  their  patents,  or  to 
local  custom.    There  are  also  peculiars  of  various  descriptions  in  most  dioceses,  and  in 
some  they  are  very  numerous ;  royal,  archiepiscopal,  episcopal,  decanal,  sub-deeasalt 
prebendal,  rectorial,  and  vicarial ;  and  there  are  ^so  some  manorial  courts.    Tlie  pfo- 
vincial  courts  of  the  archbishop  of  Canterbury  and  the  archbishop  of  Yoik  are  inde- 
pendent of  each  other ;  the  process  of  one  province  not  running  into  the  other,  Ixrt 
being  sent  by  a  requisition  to  the  local  authority  for  execution.  The  appeal  from  each  of 
the  provincial  courts  lies  to  the  king,  but  is  heard,  and  disposed  of  by  the  judicial  oooi- 
mittee  of  the  privy  council,  under  the  authority  of  2  &  3  Wm.  4,  c.  92,  s.  3,  and  3  &4 
Wm.  4,  c.  41,  s.  3.    Of  the  three  principal  archiepiscopal  courts  of  Canterbury,  the 
arches  amrt  is  the  first.    This  court  exercises  the  appellate  jurisdiction  from  each  of 
the  diocesan,  and  most  of  the  peculiar  courts  within  the  province.    It  may  also  take 
original  cognizance  of  causes  by  letters  of  request  from  each  of  those  courts,  and  it  htf 
original  jurisdiction  on  subtraction  of  legacy  given  by  wills  proved  in  the  prerogative 
court  of  Canterbury.    The  prerogative  court  has  jurisdiction  of  all  wills  and  admiotf* 
trations  of  personal  property  left  by  persons  having  bona  notabilia,  or  effects  of  a  certain 
value  in  divers  jurisdictions  within  the  province.    The  court  of  peculiars,  which  is  ^ 
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The  archdeacofCs  court  is  held  in  the  archdeacon's  absence  Archdeacon*s 
dbre  a  judge,  appointed  by  himself,  and  called  his  official ; 
nd  its  jurisdiction  is  sometimes  in  concurrence  with,  some- 
joes  in  exclusion  o(  the  bishop's  court  of  the  diocese. 
*rom  hence,  by  24  Hen.  8,  c  12,  an  appeal  Ues  to  that  of  the 
isbop. 

Tbe  consistory  court  of  every  diocesan  bishop  is  held  in  The  consistory 
leir  several  cathedrals,  for  the  trial  of  all  ecclesiastical  causes  ^'"^' 
riang  within  their  respective  dioceses.     The  bishop's  chan- 
;lkv,  or  his  commissary,  is  the  judge ;  and  fix)m  his  sentence 
1  appeal  lies,  by  virtue  of  the  same  statute,  to  the  archbishop 
Peach  province  respectively. 


ird  archiepiscopal  court  of  Canterbury,  takes  cognizance  of  all  matters  arising  in 
rtua  deaneriesy  which  are  exempt  from,  and  independent  of,  the  several  bishops 
dua  whose  dioceses  they  are  locally  situate.  The  province  of  Canterbury  includes 
vity-two  dioceses ;  and  therein  the  diocese  of  Canterbury  itself,  where  the  ordinary 
iicopal  jurisdiction  is  exercised  by  a  commissary,  in  the  same  manner  as  in  other  dio- 
Ks.  llie  province  of  York  includes  four  dioceses,  besides  that  of  Sodor  and  Man ; 
id  &e  archiepiscopal  jurisdiction  is  exercised  therein  much  in  the  same  manner  as  in 
e  province  of  Canterbury.  The  diocesan  courts  take  cognisance  of  all  matters  aris- 
H;  locally  ^rithin  their  respective  limits,  with  the  exception  of  places  subject  to  peculiar 
riidiction.  The  archdeacon's  court  is  generally  subordinate,  with  an  appeal  to  the 
shop's  court,  though  in  some  instances  it  is  independent  and  co-ordinate.  The  arch- 
aeon's  courts,  and  the  various  peculiars,  in  some  instances  take  cognizance  of  all 
desiastical  matters  arising  within  their  own  limits,  though  the  jurisdiction  of  many  of 
t  peculiar  courts  extends  only  to  a  single  parish ;  the  authority  of  some  of  them  is 
nited  to  a  part  only  of  the  matters  usually  the  subject  of  ecclesiastical  cognizance ; 
nrersl  of  the  peculiars  possess  voluntary,  but  not  contentious,  jurisdiction.  See  the 
port  of  the  commissioners  appmnted  to  inquire  into  the  practice  and  jurisdiction  of 
«  ecclesiastical  courts  in  England  and  Wales,  who  recommend  the  union  of  the 
^les  and  prerogative  court  of  Canterbury ;  and  that  the  whole  jurisdiction  of  the 
xoiiars,  both  contentious  and  voluntary,  should  be  abolished,  and  that  every  place 
Kmld  be  subjected  wholly  to  the  bishop  of  the  diocese  within  which  it  is  locally 
tnate.  They  also  recommend  the  abolition  of  testamentary  jurisdiction  in  manorial 
xnti,  and  the  transference  to  the  provincial  courts  of  the  jurisdiction  of  the  diocesan 
td  archidiaconal  courts  and  the  transference  of  the  whole  testamentary  jurisdiction, 
id  the  exclusive  right  of  granting  probates  and  administrations  to  the  archiepiscopal 
arts  of  the  respective  provinces. 

Seethe  act  6  i(;  7  Wm.  4,  c.  77  (ante,  p.  68),  "  for  carrying  into  effect  the  reports  of 
t  eommissioners  appointed  to  consider  tiie  state  of  the  established  church  in  England 
^  Wales,  with  reference  to  ecclesiastical  duties  and  revenues,  so  far  as  they  relate  to 
nteopal  dioceses,  revenues,  and  patronage."  Pursuant  to  the  recommendations  con- 
ioed  in  the  reports  of  the  said  commissioners,  and  under  the  powers  of  the  said  act, 
&  7  Wm.  4,  c.  77»  twenty-three  orders  in  council  have  issued,  carrying  into  effect 
SOS  of  the  new  territorial  arrangements  of  dioceses ;  augmentations  of  the  poorer,  by 
Httribntions  from  the  richer  sees ;  and  some  of  the  other  propositions  in  the  commis- 
ODcn' reports. 
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The  court  of  arches  is  a  court  of  appeal  belcxigiiig  to  die 
archbishop  of  Canterbury.  The  judge  is  called  the  (Jean  1^ 
the  archesy  because  he  anciently  held  his  court  in  the  churck 
of  St  Mary  le  bow  {sancta  Maria  de  arcubus),  thou^  all  the 
principal  spiritual  courts  are  now  held  at  Doctors'  Comm(m 
His  proper  jurisdiction  is  only  over  the  thirteen  peculiar 
parishes  belonging  to  the  archbishop  in  London ;  but  the(^ 
of  dean  of  the  arches  having  for  a  long  time  been  united  widi 
that  of  the  archbishop's  principal  official,  he  now,  in  rig^t  of 
the  last-mentioned  office  (as  does  also  the  official  principal  <if 
the  archbishop  of  York),  receives  and  determines  appeals  fiom 
the  sentences  of  all  inferior  ecclesiastical  courts  within  the  pro- 
vince ;  and  from  him  an  appeal  lay  to  the  court  of  dele- 
gates {d)y  but  now  to  the  king. 

The  court  of  peculiars  is  a  branch  o(  and  annexed  to^  the 
court  of  arches.  It  has  a  jurisdiction  over  all  those  parishes 
dispersed  through  the  province  of  Canterbury,  in  the  midst  of 
other  dioceses,  which  are  exempt  from  the  ordinary  jurisdie- 
tion,  and  subject  to  the  metropolitan  only.  All  ecdesiaBticil 
causes,  arising  within  these  peculiar  or  exempt  jurisdicdon^ 
are  originally  cognizable  by  this  court,  from  which  an  appeal 
lay  formerly  to  the  pope,  but  now,  by  25  Hen.  8,  c  19,  to  the 
king  (e). 

The  prerogative  court  is  established  for  the  trial  of  aD  tes- 
tamentary causes,  where  the  deceased  has  left  bona  mota- 
bilia(f)  within  two  different  dioceses,  when  the  probate  of 
wills  belongs,  by  special  prerogative,  to  the  archbishop  at  d>e 
province.  And  all  causes  relating  to  the  wills,  administn- 
tions,  or  legacies  of  such  persons  are  originally  cognizable 
herein,  before  a  judge  appointed  by  the  archbishop,  called  the 
judge  of  the  prerogative  court,  from  whom  an  appeal  lies  bj 
25  Hen.  8,  c.  19,  to  the  king,  instead  of  the  pope,  as  fb^ 
merly  {g). 


(d)  By  2  &  3  Wm.  4,  c.  92,  s.  3,  the  powers  of  the  high  court  of  delegates,  both  m 
ecclesiastical  and  maritime  causes,  were  transferred  to  the  queen  in  council,  and  the 
court  of  delegates  abolished.  And  by  3  &  4  Wm.  4,  c.  41,  s.  3,  all  appeals  brought 
before  the  queen  in  council  are  to  be  referred  to  the  judicial  committee  of  the  pmj 
council. 

(c)  See  now  3  &  4  Wm.  4,  c.  41,  s.  3,  in  the  last  note. 

(/)  Goods  to  the  value  of  100*. 

(g)  See  now  3  &  4  Wm.  4,  c.  41,  s.  3,  ante  note  (d)  to  this  chapter. 
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neat  court  of  appeal,  in  all  ecclesiastical  causes,  is  the 
lel^ates(A). 

laiitime  courts,  or  such  as  have  power  and  jurisdiction  iiantime 
line  all  maritime  injuries,  arising  upon  the  seas,  or  in  ^o"^- 
;  of  the  reach  of  the  common  law  («),  are  only  the 
admiralty  and  its  courts  of  appeal.     The  court  of 
r  is  held  before  the  lord  high  admiral  of  England,  or 
y,  who  is  called  the  judge  of  the  court.     It  was  first  Spclm.GlMi. 
I>y  Edward  3  (J).     Its  proceedings  are  according  to 
od  of  the  civil  law,  like  those  of  ecclesiastical  courts ; 
ich  account  it  is  usually  held  at  the  same  place  with 
irior  ecclesiastical  courts   at  Doctors'   Commons  in 
It  is  no  court  of  record  any  more  than  the  spiritual 
From  the  sentence  of  the  admiralty  judge  an  appeal 
le  king  (A).     Appeals  from  the  vice-admiralty  courts  Appeal  from 
ica,  and  our  other  plantations  and  settlements,  may  ^^j^lSh^*^ 
;ht  before  the  courts  of  admiralty  in   England,  as  privy  council. 
branch  of  the  admiral's  jurisdiction,    though   they 
be  brought  before  the  king  in  council  (Z).     But  in  ^  ^^  "^ 
ynze  vessels  taken  in  time  of  war  in  any  part  of  the 
nd  condemned  in  any  courts  of  admiralty  or  vice- 
f  as  lawftd  prize,  the  appeal  lies  to  certain  commis- 
f  appeals,  consisting  chiefly  of  the  privy  council,  and 
idges  or  delegates,  and  this  by  virtue  of  treaties  with 
ations ;  by  which  particular  courts  are  established  in 
aritime  countries  of  Europe,  for  the  decision  of  this 
,  whether  lawful  prize  or  not ;  for  this  being  a  ques- 
reen  the  subjects  of  different  states,  it  belongs  to  the 

V  the  judicial  committee  of  the  privy  council,  see  ante,  note  id)  to  this  chapter. 
i  &  5  Wm.  4,  c.  36,  s.  22,  the  central  criminal  court,  established  by  that  act, 
nred  to  try  all  offences  committed  on  the  high  seas  and  other  places  within  the 
n  of  the  admiralty  of  England. 

s  jurisdiction  is  derived  from  the  crown,  either  immediately  by  commission 
king,  or  mediately ;  which  is,  several  ways :  either  by  commission  from  the 
admiral,  whose  power  and  constitution  is  by  the  king ;  or  by  the  charters 
>  particular  corporations  bordering  upon  the  sea,  and  by  commission  firom 
by  prescription,  which  in  presumption  of  law  is  derived  from  the  crown  by 
•t  now  extant ;  Hale,  Hist.  C.  L.  36. 
r  to  the  judicial  committee  of  the  privy  council,  see  ante,  note  (rf)  to  this 

I  &  4  Wm.  4,  c.  41,  s.  2,  all  appeals  or  applications  in  prize  suits,  and  in  all 
1^8  in  the  courts  of  admiralty  or  vice-admiralty  courts,  or  any  other  court  in 
itions  in  America,  and  other  her  majesty's  dominions,  or  elsewhere  abroad, 
lade  to  her  majesty  in  council,  and  not  to  the  high  court  of  admiralty. 

z 


338 


OF  COURTS  ECCLESIASTIC ALy   MILITART,   AND  MABITQfB. 

law  of  nations^  and  not  to  the  municipal  laws  of  eitherooimtiy, 
to  determine  it  The  original  court  to  which  this  quesdcn  k 
permitted  in  England  is  the  court  of  admiralty ;  and  the  court 
of  appeal  is,  in  effect,  the  king's  privy  council,  the  membeRof 
which  are,  in  consequence  of  treaties,  commissioned  under  the 
great  seal  for  this  purpose  {m). 


CHAPTER  VL 


Courts  of  spe- 
cial jurifldic- 

tlOD. 

The  forest 
courts. 


Court  of  com- 
missioners of 
sewers. 


Sid.  145. 


OF   COURTS  OF   A  SPECIAL  JURISDICTIOlf* 

There  are  certain  courts  whose  jurisdiction  is  private  and 
special,  confined  to  particular  spots,  or  instituted  only  to 
redress  particular  injuries ;  these  are  the  forest  courts,  insti- 
tuted for  the  government  of  the  king's  forests,  but  which,  anoe 
the  Revolution  in  I6889  have  &llen  into  total  disuse. 

Another  species  of  restricted  courts  is  that  of  the  commis- 
sioners of  sewers,  which  is  a  temporaiy  tribunal,  erected  by 
virtue  of  a  commission  under  the  great  seal,  granted  at  die 
discretion  and  nomination  of  the  lord  chancellor,  lord  trea- 
surer, and  chief  justices,  pursuant  to  23  Hen.  8,  c.  5.  Heir 
jurisdiction  is  to  overlook  the  repairs  of  sea  banks  and  sea 
walls;  and  the  cleansing  of  rivers,  public  streams,  ditchei^aQl 
other  conduits,  whereby  any  waters  are  carried  off,  and  is  000- 
fined  to  such  county  or  particular  district  as  the  commiasiQn 
shall  expressly  name.  The  commissioners  are  a  court  of 
record,  and  may  fine  and  imprison  for  contempts ;  and  in  the 
execution  of  their  duty  may  proceed  by  jury,  or  upon  their 
own  view,  and  may  take  order  for  the  removal  of  any  annoy- 
ances, or  the  safeguard  and  conservation  of  the  sewers  within 
their  commission,  either  according  to  the  laws  and  customs  of 
Romney  Marsh  (a),  or  at  their  own  discretion.  Theymsy 
assess  such  rates  or  scots  upon  the  owners  of  lands  within  their 
district  as  they  shall  judge  necessaiy ;  and  if  any  person  refbses 
to  pay  them,  they  may  levy  the  same  by  distress  of  his  goods 
and  chattels ;  or  they  may,  by  23  Hen.  8,  c  5,  sell  his  fireehoU 


(m)  See  the  last  note. 

(a)  Romney  Marsh,  Kent,  is  governed  by  certain  ancient  and  equitable  lawa  of  oewen, 
composed  by  Henry  de  Bathe,  a  venerable  judge,  in  the  reign  of  Henry  the  Third,  ftoa 
which  laws  all  commissioners  of  sewers  in  England  may  receive  light  and  direetioe; 
4  Inst,  276. — Original  Note  to  Black.  Com.  vol  3,  p.  74. 
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laDdsy  and  by  7  Ann.  c  10,  his  copyhold,  in  order  to  pay  such 
loots  or  assessments.  But  their  conduct  is  under  the  control 
i  the  court  of  king's  bench,  which  will  prevent  or  punish 
my  illegal  or  tyrannical  proceedings.  Oro.  Jtc.  336. 

The  court  of  policies  of  assurance^    when   subsisting,    is  The  court  of 
lected  pursuant  to  43  Eliz.  c  12,  which  enables  the  lord  S^Jj^.''^''' 
hancellor,  yearly,  to  grant  a  standing  commission  to  the  judge 
f  the  admiralty,  the  recorder  of  London,  and  others,  who, 
7  13  &  14  Car.  2,  c  23,  are  empowered  to  determine  all 
Bases  concerning  policies  of  assurance  in  London,  with  an 
ppeal  to  the  chancery.     But  the  jurisdiction  extending  to 
ioodon,  and  to  assurances  on  merdiandize  only,  and  merely  SuL  166. 
)  suits  brought  by  the  assured,  and  not  the  insurers,  insurance        ^^* 
uses  are  now  determined  by  the  verdict  of  a  juiy  of  mer- 
bants,  and  the  opinion  of  the  judges  on  legal  points. 

The  coiut  of  the  MarshaUea  and  the  Palace   Courts  at  The  court  of 
Westminster,  though  two  distinct  courts,  are  frequently  con-  ^^Jj||cSr*** 
mnded  together.     The  former  was  originally  held  before  the  coun. 
ewaid  and  marshal  of  the  king's  household,  to  administer 
itioe  between  the  king's  domestic  servants ;  but  this  court 
JDg  obliged  to  follow  the  king  in  all  his  progresses,  king 
hades  L  erected  a  new  court  of  record,  called  the  Palace 
onrt,  held  before  the  steward  of  the  household  and  knight 
nshal,  and  the  steward  of  the  court,  or  his  deputy,  with 
risdictioiis  to  hold  plea  of  all  personal  actions  which  shall  i  Sid.  180. 
ise  between  parties  within  twelve  miles  of  Whitehall     The  ^^^-  ''^^* 
nrt  is  now  held  once  a  week,  together  with  the  ancient  court 

Manhalsea,  in  the  borough  of  Southwark;  and  a  writ  of 
lorlies  from  them  to  the  court  of  king's  bench ;  but  if  the 
use  is  of  importance,  it  is  usually  removed,  on  its  commence- 
ent,  together  with  the  custody  of  the  defendant,  either  into 
e  king's  bench  or  common  pleas,  by  a  writ  of  habeas  corpus 

meausd. 

A  fifth  species  of  private  courts  of  a  limited,  though  exten-  ^^^  Welsh 

'e  jurisdiction,  are  those  of  the  principality  of  Wales  (6). 

The  court  of  the  duchy  chamber  of  Lancaster  is  held  before  ^®,J^  **^ 

s  chancellor  of  the  duchy,  or  his  deputy,  concerning  all  Chamber  of 

itter  of  equity  relating  to  lands  holden  of  the  king,  in  right  Jl'^^^™ 

the  duchy  of  Lancaster.     The  proceedings  in  this  court,  218. 


))  The  distinct  jurisdiction  of  the  courts  of  the  principality  of  Wales  and  the  county 
lioe  of  Chester  was  abolished  by  1  Wm.  4,  c.  70,  s.  14 ;  and  by  s.  13»  of  the  same 
the  jurisdiction  of  the  courts  of  Westminster  was  extended  thereto. 
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4  Inst.  232. 
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Doderidge*s 

Hist.  Cornwall, 

94. 

4  Inst  230. 

3  Bulst.  183. 
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which  is  not  a  court  of  record,  are  the  same  as  on  the  equi 
side  in  the  exchequer  and  chancery. 

Another  species  of  private  courts  are  those  which  apperta 
to  the  counties  palatine  of  Chester  (c),  Lancaster^  and  Di 
ham  (d),  and  the  royal  franchise  of  Ely  (e),  which  have  j 
extensive  cognizance  of  pleas  in  matters  both  of  law  ai 
equity.  In  these  the  king's  ordinary  writs  do  not  run(/ 
All  writs  whereon  actions  are  founded^  and  which  have  conei 
authority  here^  must  be  under  the  seal  of  the  respective  fam 
chises.  Hither  also  may  be  referred  the  courts  of  tl 
Cinque  PortSy  viz.y  Dover,  Sandwich,  Romney,  Hastings,  an 
Hythe ;  to  which  Winchelsea  and  Rye  have  since  been  adda 
which  have  also  similar  franchises,  in  many  respects,  with  tl 
counties  palatine,  and  particularly  an  exclusive  jurisdictifl 
(before  the  mayor  and  jurats  of  the  ports),  in  which  the  kiD|i 
ordinary  writ  does  not  run  (^).  But  a  writ  of  error  hes  to  tl 
lord  warden  of  the  Cinque  Ports  in  his  court  of  Shepway,  an 
thence  to  the  king's  bench ;  and  all  prerogative  writs  mi 
issue  to  these  jurisdictions,  because  the  privilege  that  i 
king's  writ  runs  not,  is  intended  only  between  party  an 
party,  and  there  can  be  no  such  priyUege  against  the  kiog. 

The  stannary  courts  in  Devonshire  and  Cornwall,  for  tl 
administration  of  justice  among  the  tinners  therein,  are  coar 
of  record,  held  before  the  lord  warden  and  his  substitule 
The  privileges  of  the  tiimers  are,  that  during  the  time  of  the 
working  in  and  about  the  stannaries  they  shall  be  privilege 
from  suits  of  other  courts,  and  be  only  impleaded  in  the  stai 
nary  court,  in  all  matters,  except  pleas  of  land,  life,  or  membe 
No  writ  of  error  lies  from  hence  ;  but  an  appeal  lies  from  tb 
steward  of  the  court  to  the  under  warden,  and  from  him  t 
the  lord  warden,  and  thence  t  the  privy  council  of  the  print 
of  Wales,  as  duke  of  Cornwall,  and  thence  to  the  king. 


(c)  But  see  now  the  last  note. 

(rf)  By  6  &  7  Wm.  4,  c.  19,  the  palatine  jurisdiction  of  the  county  palatme  < 
Durham,  and  all  regal  rights  in  respect  thereof,  were  separated  from  the  bishoprick< 
Durham,  and  vested  in  the  crown. 

(e)  By  6  &  7  Wm.  4,  c.  87,  the  secular  jurisdiction  of  the  bishop  of  Ely  was  extii 
guished  and  vested  in  the  crown. 

(/)  By  1  &  2  Vict.  c.  110,  s.  3,  the  writ  of  capias,  and  also  all  writs  of  execntioot 
be  issued  out  of  the  superior  courts  of  law  at  Westminster  into  the  counties  palatiDe  • 
Lancaster  and  Durham,  shall  be  directed  to  the  chanceUor  or  his  deputy  of  such  cooo^ 
palatine. 

ig)  By  the  municipal  corporations  act,  5  &  6  Wm.  4,  c.  76,  s.  134  and  135,  the  sapaf* 
jurisdiction  of  the  cinque  ports  was  reserved  to  them. 
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The  courts  within  the  city  of  London  (A),  and  otlier  cities,  The  couru  of 
boroughs,  and  corporations  throughout  the  kingdom,  held  by  London  and 
prescription,  charter,  or  act  of  parliament  (e),  are  also  of  the  ^^^.^  ^°T**^ 
same  private  and  limited  species.     These  were  erected  upon 

{h)  The  chief  of  those  in  London  are  the  sheriffs'  courts,  holden  before  their  steward 
orjndge;  from  which  a  writ  of  error  lies  to  the  court  of  hustings,  before  the  mayor, 
recorder,  and  sheriffs ;  and  from  thence  to  justices  appointed  by  the  kind's  commission, 
who  used  to  sit  in  the  church  of  St.  Martin-le-grand,  (F.  N.  B.  32).  And  from  the  judg- 
ment of  these  justices  a  writ  of  error  lies  immediately  to  the  house  of  lords  ;  Orig.  n, 
toBl.  Com.v,  3,p,  80. 

(4  By  the  municipal  corporation  act,  5  &  6  Wm.  4,  c.  76,  s.  118,  it  is  enacted,  that 
in  erery  borough  in  which  by  charter  or  custom  there  was,  or  ought  to  have  been, 
holden  a  court  of  record,  for  the  trial  of  civil  actions  not  regulated  by  the  provisions  of 
anj  local  act  of  parliament,  the  judge  of  every  such  court  shall  hold  the  same  at 
luch  times  and  places,  and  with  such  rules  of  practice,  and  with  the  same  powers  and 
jurisdiction  as  belonged  to  the  said  court  at  the  time  of  passing  the  act.  Provided  that 
ia  every  case  in  which  such  court  had  not,  before  the  passing  of  the  act,  authority  to 
try  such  actions  as  are  thereinafter  next  mentioned,  any  such  court  in  which  a  barrister 
of  five  years'  standing  shall  act  as  judge  or  assessor,  shall  have  authority  to  tr}'  actions 
of  assumpsit,  covenant,  and  debt,  whether  the  debt  be  by  specialty  or  on  simple  con- 
tract; and  all  actions  of  trespass  or  trover,  for  taking  goods  or  chattels,  provided  the 
turn  or  damages  sought  to  be  recovered  shall  not  exceed  20/. ;  and  all  actions  of  eject- 
ment between  landlord  and  tenant,  wherein  the  annual  rent  of  the  premises,  of  which 
pottession  is  sought  to  be  recovered,  shall  not  exceed  201.,  and  upon  which  no  fine  shall 
^ve  been  reserved  or  made  payable,  provided  that  every  such  judge,  from  time  to  time, 
may  make  rules  for  regulating  the  practice  of  such  court  over  which  he  presides,  but 
io  that  no  such  rules  shall  be  of  force  until  they  shall  have  been  allowed  and  confirmed 
by  three  or  more  judges  of  the  superior  courts  of  common  law  at  Westminster.  But 
no  action  shall  be  tried  wherein  the  title  to  land  of  any  tenure,  or  to  tithe,  toll, 
market,  fair,  or  franchise,  shall  be  in  question,  by  any  court  not  having  that  power 
before.  By  s.  103,  her  majesty  may  grant  a  separate  court  of  quarter  sessions,  and 
appoint  a  recorder  in  certain  boroughs. 

By  6  &  7  Wm.  4,  c.  105,  county  justices  may  contract  with  council  of  a  borough  in 
which  there  is  a  sufficient  gaol  for  the  committal  of  county  prisoners  thereto ;  and  if 
^ere  is  a  separate  court  of  quarter  sessions  in  the  borough,  such  offenders  may  be 
^d  there.  Power  is  given  to  try  prisoners  at  borough  sessions,  although  committed 
for  trial  under  contract  to  a  county  prison  more  than  two  miles  from  the  borough ;  and 
^  is  provided,  that  all  rules  made  for  regulating  the  practice  of  such  courts,  shall  be 
approved  and  signed  by  the  recorder  of  the  borough  before  being  submitted  to  the 
Pidges  for  allowance  and  confirmation  by  them. 

By  2  Vict.  c.  27,  in  every  borough  in  the  schedules  A.  and  B.  to  the  act  5  &  6  Wm.  4, 

^  76,  in  which  a  court  of  record  is  held  for  the  trial  of  civil  actions,  each  judge  of  such 

^onrt  shall  have  authority  to  make,  alter,  and  revoke  the  rules  for  appointing  the  times 

of  hol^g  such  court,  for  regulating  the  forms  and  manner  of  proceeding,  the  process, 

appearance,  practice,  and  pleadings  in  such  court,  and  for  settling  the  reasonable  fees 

^the  attomies  of  ihe  court  for  business  transacted  therein,  as  shall  to  him  seem 

P*^  for  expediting  the  business  of  the  court  with  most  convenience  and  at  the  least 

^^penae.    Such  rules  must  be  confirmed  by  the  judges.    Courts  must  be  held  at  least 

^  times  yearly.    Personal  actions  are  to  be  by  writ  of  summons.    In  a  recent  case, 

"  ^  Qseeii  v.  Ludhw"  it  was  held,  by  Lord  Denman,  that  the  recorder  of  a  borough 
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the  principle  that  hundred  courts,  and  the  like,  were  estt- 
blished  for  the  convenience  of  the  inhabitants,  that  they  migjbl 
prosecute  their  suits,  and  receive  justice  at  home.    The  oourti 
at  Westminster  have  mostly  a  concurrent  jmrisdictioo  iriA 
Sdk.  144,263.  them;  and  by  19  Geo.  3,  c  70,  must  give  assistance  to soeh 
of  them  as  are  courts  of  record,  by  issuing  writs  of  ezecutifli 
when  the  person  or  efiects  of  the  defendant  are  not  within  im 
inferior  jurisdiction.     The  proceedings  in  these  courts  oof^ti 
be  according  to  the  course  of  the  common  law,  unless  odio^ 
wise  ordered  by  parliament 
Courti  of  re-         Courts  of  requests  or  courts  of  conscience,  for  the  recovoy 
owMdence?       ^^  small  debts,  vary  from  the  course  of  common  law.     The  fini 
of  these  was  established  in  London.     The  constitution  is  tUb: 
two  aldermen  and  four  conunoners  sit  twice  a  week  to  hear  d 
causes  of  debt  not  exceeding  51^  which  they  examine  in  • 
summary  way,  by  the  oath  of  the  parties  or  other  witneflM 
and  make  such  order  therein  as  is  consonant  to  equi^  mi 
good  conscience.     This  method  of  proceeding  is  however  k 
derogation  of  the  common  law ;  it  is  therefore  desirable  tliat 
the  proceedings  in  the  county  and  hundred  courts  should  be 
generally  revived,  as  in  Middlesex ;  by  23  Geo.  2,  c.  33,  and 
39  &  40  Geo.  3,  c  104,  a  special  county  court  diaU  be  held  at 
least  once  a  month  in  every  hundred  in  Middlesex,  by  tbe 
coimty  clerk ;  twelve  freeholders  of  the  hundred,  qualified  to 
serve  on  juries,  and  struck  by  the  sheriff,  shall  be  summoned 
yearly  by  rotation,  and  none  shall  be  summoned  oftener  than 
once  a-year.     In  all  causes  not  exceeding  the  value  of  5iL,  tbe 
county  clerk  and  twelve  suitors  shall  proceed  in  a  summaiy 
way,  examining  the  parties  and  witnesses  on  oath,  without  tbe 
formal  process  anciently  used :    and  shall  make  such  order 
therein  as  they  shall  judge   agreeable   to  conscience.    No 
plaints  shall  be  removed  out  of  this  court,  but  the  determine' 
tion  shall  be  final.     If  any  action  be  brought  in  any  of  die 
superior  courts  against  a  person  resident  in  Middlesex  fer  a 
debt  or  contract,  upon  the  trial  whereof  the  jury  shall  find  leflB 
than  51  damages  the  plaintiff  shall  recover  no  costs  (A)»  but 

court  of  quarter  sessions  has,  with  regard  to  orders,  &c.  of  borough  justices,  predsdf 
the  same  jurisdiction  which  county  magistrates,  at  county  quarter  sessions,  have  with 
respect  to  the  orders,  &c.  of  county  justices.  In  this  case  an  order  of  the  recorder  of 
Ludlow,  reversing  an  order  of  the  borough  justices  of  Ludlow,  was  appealed  against 
but  confirmed  by  the  court  of  queen's  hench. 

{k)  The  same  provision  is  usually  made  with  respect  to  proceedings  in  the  superior 
courts  for  debts  due  from  persons  residing  within  the  jurisdiction  of  courts  of  requeits 
regulated  by  particular  acts  of  parliament,  if  not  exceeding  the  amount  recoverable  in 
such  courts. 
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aUI  pay  the  defendant  double  costs ;  unless  upon  special  cir- 
amBtanoes  to  be  certified  by  the  judge  who  tried  it 

He  chanoellor^s  courts  in  the  two  universities  enjoy  the  The  chancel. 
sole  jurisdiction,  in  exclusion  of  the  king's  courts,  over  all  civil  o^fo^^*^ 
acdoDS  and  suits,  when  a  scholar  or  privileged  person  is  one  of  Cambrid|^ 
the  parties ;  except  where  the  right  of  fireehold  is  concerned.  '*™^®"*^*'' 
Hiese  by  the  university  charter  they  may  tiy  and  determine 
according  to  the  common  law,  or  their  own  local  customs; 
niiich  has  generally  led  them  to  carry  on  their  process  in  a 
coune  conformed  to  the  civil  law.     The  judge  of  the  chan- 
ceDorls  court  is  the  vice  chancellor,  his  deputy  or  assessor. 
Fiom  his  sentence  an  appeal  Hes  to  delegates  appointed  by  the 
ooogregation ;  firom  thence  to  other  delegates  of  the  house  of 
convocation ;  and  if  they  all  three  concur  in  the  same  sentence 
it  18  final,  at  least  by  the  statutes  of  the  university,  according  to  '^'^^  ^i*  >•  i^* 
the  mle  of  the  civil  law.     But  if  there  be  any  discordance  or 
▼aiiation  in  any  of  the  three  sentences,  an  appeal  lies  in  the 
last  lesort  to  judge's  dcl^ates,  appointed  by  die  crown  under 
the  great  seal  in  chancery. 


CHAPTER  Vn. 


OF   THE  COGNIZANCE  OF   PRIVATE  WRONOa 


'Cbb  order  which  will  be  pursued  in  this  inquiry  will  be  by  Of  the  cogni- 
■fcowing,  what  actions  may  be  brought  or  what  injuries  reme-  JJJJ^^n«!." 
^lied,  in  the  ecclesiastical  courts ;  in  the  military  courts ;  in  the 
'Qaritiiiie  courts ;  and  in  the  courts  of  common  law. 

Wrongs  or  injuries  cognizable  by  the  ecclesiastical  court,  so  In  the  eccle. 
aa  to  mdke  the  party  injured  a  satis&ction  and  redress  for  the  "^^     ^^^^ 
damage  which  he  has  sustained,  may  be  reduced  under  three 
g^Mial  heads;  causes  pecuniary ^  causes  matrimonialj  and 
c^uaes  testamentary. 

Peconiazy  causes  cognizable  in  the  ecclesiastical  courts,  are  Pecuniary 
^idi  as  arise  firom  the  following  injuries:  viz.    The  subtraction  ^^^ 
^  withholding  of  tithes  from  the  parson  or  vicar,  whether  the 
fenner  be  a  clergyman  or  a  lay  appropriator.     But  the  ecclesi-  32  Hen.  8,  c.7. 
tt&al  courts  have  no  jurisdiction  to  try  the  right  of  tithes,  unless 
Wwcen  spiritual  persons.     In  ordinary  cases  between  spiritual  ^J^aJ^^"^* 
Bwn  and  lay  men,  they  can  only  compel  the  payment  of  tithes  bto*.  Abr.  tit. 
when  fhe  right  is  not  disputed.     If  it  be  disputed  whether  JurMction, 
utiles  be  due  and  accustomed^  such  question  must  be  tried  2  intt.  364, 

489,  490. 
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before  the  king^s  courts  of  common  law,  as  such  question  aSBdt 
the  temporal  inheritance,  and  the  determination  mustlmiddK 
real  property.  By  2  &  3  Edw.  6,  c  13,  if  any  penon  shall 
carry  off  his  predial  tithes  (viz.  of  com,  hay,  &&)  befiire  dx 
tenth  part  is  set  out,  or  agreement  made  with  the  proprietor, 
or  withdraw  his  tithes,  or  stop  or  hinder  the  taking  tbem,he 
shall  pay  double  the  value,  with  costs  to  be  recovered  before  the 

2  Inst.  250.  ecclesiastical  judge,  and  treble  the  value  of  the  tithes  sobtiKted 
or  withheld,  if  sued  for  in  the  temporal  courts.  It  now  sddm 
happens  that  tithes  are  sued  for  in  the  spiritual  courts;  fer  if 
the  defendant  pleads  any  custom,  modus,  compositioi],  (X  other 
matter,  whereby  the  right  of  tithing  is  called  in  questioD,  thii 
takes  the  case  out  of  the  jurisdiction  of  the  ecclesiastical  judges 
But  a  more  summary  method  than  either,  of  recovering  onall 

7  &  8  Wm.  3,  ^j^j^gg  under  the  value  of  40*.,  is  given  by  7  &  8  Wm.  3,  c.  6> 
by  complaint  to  two  justices  of  the  peace  {a). 

The  non-pav.         A  peculiar  injury  cognizable  in  the  ecclesiastical  courts^  is 

•Uatlcid  d^s  ^®  non-payment  of  ecclesiastical  dues  to  the  cleigy ;  as  peDsioD^ 
mortuaries,  compositions,  offerings,  and  whatever  falls  under 
the  denomination  of  surplus  fees  for  marriages,  or  other 
ministerial  offices  of  the  church ;  all  which  injuries  are  redressed 
by  a  decree  for  their  actual  payment  Besides  which,  aD 
offerings,  oblations,  and  obventions,  may  be  recovered  in  a 
summary  way  before  two  justices  of  the  peace  (6). 

For  feet  due  to       For  fees  also  settled  and  acknowledged  to  be  due  to  the 

coitfts.  ^  *  officers  of  the  ecclesiastical  courts,  a  suit  will  lie  therein :  bat 
not  if  the  right  of  the  fees  is  disputable ;  for  then  it  most  be 

1  Ventr.  165.  decided  by  the  common  law.  If  a  curate  be  licensed  and  his 
salary  appointed  by  the  bishop,  and  he  is  not  paid,  he  has  a 

I  ^^\^^'      remedy  in  the  ecclesiastical  court ;  but  otherwise  he  must  sue 

J^w,  438.  ,      •^  ,  .  . 

1  Freem.  70.  *^  ^"^  common  law,  by  proving  a  special  agreement,  or  leaving 
it  to  a  jury  to  give  damages  upon  a  quantum  meruit 

Of  spoiliation.  Spoiliation  is  an  injury  done  by  one  clerk  or  incumbent  to 
another,  in  taking  the  fruits  of  his  benefice  without  right  It 
is  remedied  by  a  decree  to  accoimt  for  the  profits  so  taken. 
This  injury,  when  the  jtu  patronatusy  or  right  of  advowson, 
does  not  come  in  debate,  is  cognizable  by  the  spiritual  cooit; 
but  otherwise  the  ecclesiastical  court  has  no  cognizance,  if  tb^ 


(a)  By  5  &  6  Wm.  4,  c.  74,  no  proceedings  for  recovery  of  any  tithes  whatever,  vo^^ 
the  value  of  10/.,  shall  be  had,  otherwise  than  under  the  powers  of  7  &  S  Wnu  3,  e-^> 
and  53  Geo.  3,  c.  127,  which  give  justices  of  the  peace  jurisdiction  in  certain  cases;  *^^ 
with  respect  to  Quakers,  the  same  powers  are  extended  to  all  cases  of  tithes  under  5f^- 

(6)  See  the  act  53  Geo.  3,  c.  127,  mentioned  in  the  last  note. 
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ithes  sued  for  amount  to  a  fourth  part  of  the  value  of  the 

m^  but  may  be  prohibited  at  the  instance  of  the  patron,  by 

be  king's  writ  ofindicavit.     So  if  a  clerk  without  title  ejects  13  Edw.  1, 

DOther  from  his  parsonage,  this  injury  must  be  redressed  in  '^-^ 

le  temporal  courts.  V.  N.  B.'46. 

For  dilapidations,  either  voluntary  or  permissive,  an  action  Dilapidations. 

H^.either  in  the  spiritual  court  or  at  conunon  law  (c),  and  may  3l^^268 

I  brought  by  the  successor  against  the  predecessor,  or  his  1  Roll.  Rep. 

cecutors.     It  is  a  good  cause  of  deprivation  if  the  parson  cuts  |  j  j^    gg 

3wn  timber,  except  for  necessaiy  repairs,  and  a  suit  of  prohi-  Godb.  269. 

iticm  shall  lie  against  him  at  common  law.     A  suit  may  also  ]  i^^  j^* 

c  brought  in  the  spiritual  court  for  a  rate  made  by  a  church-  «^35. 

irden((2). 

Causes  matrimonial  are  now  so  peculiarly  ecclesiastical  that  Matrimonial 

t  temporal  courts  will  never  interfere  in  them,  unless  the  **""^ 

iritoal  court  call  a  marriage  in  question  after  the  death  of 

therof  the  parties. 

The  remedy  by  suit  to  enforce  a  marriage,  pursuant  to  a 

QtTBCt,  was  put  an  end  to  by  the  act  for  preventing  clandes- 

le  marriages,  26  Geo.  2,  c.  33.     The  suit  for  restitution  of  Restitution  of 

gngal  rights  is  brought  when  the  husband  or  wife  lives  sepa-  conjugal  rights. 

e  from  the  other  without  cause.     Then  if  either  party  desire 

the  ecclesiastical  court  i^iiU  compel  them  to  come  together 

ftin.     Divorces  were  before  treated  of.     A  suit  for  alimony.  Divorces. 

maintenance,  may  be  maintained  by  the  wife  against  her  ^®  '"*®»  P*®^- 

sband  in  case  of  a  divorce,  a  mensd  et  thoro,  if  he  neglects  or 

uses  to  make  an  allowance  suitable  to  her  station  in  life  (e). 

It  no  alimony  will  be  assigned  in  case  of  a  divorce  for 

nltery  on  her  part 

(e)  Suits  for  dilapidations,  are  most  properly  and  naturally  to  be  sued  for  in  the  spiri- 
il  coarts ;  and  if  any  prohibition  be  granted,  the  same  ought  to  be  superseded  by  a 
nniltatioD ;  but  this  is  intended  when  the  suit  is  grounded  on  the  canon  law. — Fitz. 
•  B.  51/.  The  Stat  13  Eliz.  c.  10,  gives  a  remedy  in  the  ecclesiastical  court  against 
e  alienee  of  personalty,  and  puts  him  in  the  same  situation  as  if  he  were  the  executor 
ul  administrator  of  the  dilapidator.  Suits  for  dilapidations  are  still  brought  in  the 
a^»^  or  consistory,  court. — Rogers^s  E.  L.  314.  The  ecclesiastical  commissioners 
scommeDd  the  retention  of  this  jurisdiction ;  but  they  propose  to  substitute  a  civil 
nt  for  the  present  criminal  form  of  proceeding. 

{i)  See  ante,  p.  75. 

(0  No  provision,  as  alimony,  can  be  made  for  a  wife  until  the  fact  of  the  marriage  is 
Ather  proved  against  the  husband  or  admitted  by  him. — 2  Add,  254.  But  marriage 
yott  eiUblished,  the  husband  is  liable  to  pay  for  maintenance,  pendente  lite,  and  costs 
^  nut,  whether  the  cause  be  for  adultery,  the  object  of  which  is  divorce,  or  in  cases  of 
lopoteikcy,  and  other  causes  of  nullity.— 1  Lee,  209 ;  Rogers's  E.  I.  36. 
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The  ecclesiastical  jurisdiction  in  testamentaiy  causes  is 
divisible  into  three  branches :  the  probate  of  wills ;  the  grantiDg 
of  administrations ;  and  the  suing  for  l^acies.  The  two  tanoa 
of  which,  when  no  opposition  is  made,  are  granted  merely  ex 
officio  et  debito  justicuSf  and  are  then  the  object  of  what  is  called 
the  voluntary,  and  not  the  contentious  jurisdiction.  But  whea  t 
caveat  is  entered  against  proving  the  will,  or  granting  adminis- 
tration, a  suit  follows  to  determine  the  validity  of  the  testamept 
or  the  right  to  administer.  Subtraction,  or  widiholding  legades^ 
the  spiritual  court  will  remedy  by  compelling  the  executor  to 
pay  them.  But  here  the  courts  of  equity  have  a  concoiKOt 
jurisdiction,  as  incident  to  some  other  species  of  reUef  prayed 
by  the  complainant ;  as  to  compel  the  executor  to  accoont  ftr 
the  testator's  effects  or  assent  to  a  l^acy. 

The  proceedings  in  the  ecclesiastical  courts  are  regulated 
according  to  the  practice  of  the  civil  and  canon  laws;  or  a 
mixture  of  both,  new  modelled  by  their  own  particular  ussge^ 
and  the  interposition  of  the  courts  of  common  law.  For  if  die 
proceedings  be  repugnant  to  the  maxims  of  the  muuicq^ 
laws,  as  if  they  require  two  witnesses  to  prove  a  bctf  wbeie 
one  will  suffice  at  common  law,  a  prohibition  will  be  awaided 
against  them.  Under  these  restrictions,  their  ordinaiy  ooune 
iof  proceeding  is  first  by  citation,  to  call  the  party  injuring 
before  them ;  then  by  libel  or  allegation,  setting  forth  the  com- 
plaint To  this  succeeds  the  defendant's  answer  upon  oadv 
when,  if  he  denies  or  extenuates  the  charge,  they  proceed  to 
proofs  by  witnesses  examined,  and  their  depositions  are  taken 
in  writing  by  an  officer  of  the  court  If  the  defendant  has 
any  circumstances  to  offer  in  his  defence,  he  must  also  pro- 
pound them  in  what  is  termed  his  defensive  allegatiaih  ^ 
which  he  is  entitled  in  his  turn  to  the  plaintiff's  answer  i^ 
oath,  and  may  from  thence  proceed  to  proofi  as  well  as  iiis 
antagonist  When  the  pleadings  and  proofi  are  concluded, 
they  are  referred  to  the  consideration,  not  of  a  jury,  but  of  a 
single  judge,  who  takes  information  by  hearing  advocates  on 
both  sides,  and  thereupon  forms  his  interlocutory  decree  or  dt" 
finitive  sentence  at  his  own  discretion ;  from  which  there  usosOy 
lies  an  appeal  in  the  several  stages  mentioned  in  a  fiinner 
chapter,  though  if  the  same  be  not  appealed  from  in  fifteen 
days  it  is  final  by  25  Hen.  8,  c.  19.  But  these  juiisdktioitf 
are  defective,  having  no  other  mode  of  enforcing  their  sen- 
tences, but  that  of  excommunication.  If  however  within  bttj 
days  after  sentence  has  been  published  in  the  church,  the  of' 
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fender  does  not  submit  to  the  sentenoe  (rf'the  spiritual  court,  the 
iwliop  may  certify  such  contempt  to  the  king  in  chancery. 
Upon  which  there  issues  out  a  ¥nrit  to  the  sheriff  of  the  county, 
oDed,  from  the  bishop's  certificate,  a  significavit ;  or  from  its 
^ftcfii  a  writ  de  excommunicato  capiendo;  and  the  sheriff  shall 
tboeopon  take  the  offender,  and  imprison  him  in  the  county 
{Wl  till  he  is  reconciled  to  the  church,  and  such  reconciliation 
aotified  to  the  bishop,  upon  which  another  ¥nit  de  excom^ 
wmkaio  deliberando  issues  out  of  chancery  to  deUver  and 
Klease  him  (/).  F.  N.  B.  63. 

hi  case  of  subtraction  of  tithes,  a  summary  remedy  is  given  SubtnctUm  of 
bf  27  Hen.  8,  c.  20,  and  32  Hen.  8,  c  7,  which  enact,  that  ^'^^ 
opoD  com|daint  of  any  contempt  or  misbehaviour  to  the  eccle- 
Hstkal  judge,  by  the  defendant  in  any  suit  for  tithes,  any 
pnvy  councillor,  or  two  justices  of  the  peace  (or  in  case  of 
bobedience  to  any  definitive  sentence,  any  two  justices  of 
diepeaoe)  may  commit  the  party  to  prison  without  bail,  till  he 
efiten  into  a  recognizance  with  sufficient  sureties  to  obey  the 
nteoce  of  the  court 

The  jurisdiction  of  the  court  military  or  court  of  chivalry  The  court  of 
oooosted  in  redressing  injuries  of  honour,  but  has  now  fidlen  ^  ^^^' 
idD  total  disuse. 

Hie  courts-maritime,  or  admiralty  courts,  have  jurisdiction  to  Admiralty 
Ijand  determine  all  maritime  causes,  or  such  injuries  as  are  ^^'^' 
n&mitted  on  the  high  seas,  out  of  the  reach  of  our  ordinary 
txirtB  of  justice.     Such  causes  must  not  arise  within  the  pre- 
incts  of  any  county.     And  the  admiral  has  no  cognizance  of  Co.  Litt.  260. 
By  wreck  of  the  sea:  for  that  must  be  cast  on  the  land  be-  ^°^'  ^^• 
ve  it  becomes  a  wrecL     But  he  has  juriscUction  of  things  ^  |^^  k^ 
Wmhm,  jetsam,  and  Ugan.    If  part  of  any  contract  or  cause 
Taction  arise  on  the  sea  and  part  on  land,  the  common  law,  Co.  Litt  261^ 


(/)  Bj  2  &  3  Wm.4,  c.  93,  **  for  enforcing  the  process  upon  contempts  in  the  courts 
■fLwjiwtfffll  of  England  and  Ireland,"  where  persons  residing  beyond  the  jurisdiction 
f  iny  ecclesiastical  courts  are  cited  to  appear,  and  refuse  obedience,  the  judge  may 
(MMOnce  them  contumacious,  and  certify  the  same  to  the  lord  chancellor  within 
II  days,  and  thereupon  a  writ  de  eontumace  capiendo  shall  issue,  unless  the  person  be 
peer;  and  all  regulations  and  provisions  applying  to  the  writ  de  exconummicato 
fieidb,  and  proce^ings  thereupon,  shall  he  applied  to  the  writ  decofiiiumace  capiendo. 
^  ivliere  persons  possessed  of  estates  in  England  neglect  to  pay  money  ordered 
7  die  «ud  courts,  the  judges  may  pronounce  such  persons  contumacious,  and  certify 
^  nine  to  the  lord  chancellor,  who  shall  cause  process  of  sequestration  to  issue  against 
^  eiMe  of  the  party  in  England.  The  third  section  contains  the  same  provision  as 
to  penons  possessedlof  estates  in  Ireland. 
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and  not  the  admiralty  coui%  has  jurisdictioii.  The  admiraltj 
court  cannot  hold  plea  of  any  contract  under  seaL  Seamens* 
wages  are  a  proper  object  of  the  admiralty  jurisdiction  (j) 
even  if  the  contract  for  them  be  made  upon  land,  yet  in 
general,  if  there  be  a  contract  made  in  England,  to  be  execoted 
on  the  seas  as  a  charter  party,  or  covenant  that  a  ship  shall  ail 
to  Jamaica,  or  shall  be  in  such  a  latitude  on  such  a  day;  art 
contract  made  on  the  sea  to  be  performed  in  Elngland,  here 
the  common  law  alone  has  jurisdiction. 

As  the  common  law  courts  have  obtained  a  concurrent  jjor 
risdiction  with  regard  to  foreign  contracts,  it  is  not  uncommon 
for  a  plaintiff  to  feign  that  a  contract  really  made  at  sea,  tv» 
made  at  the  Royal  Exchange,  in  order  to  draw  the  cogmzanee 
of  the  suit  from  the  courts  of  admiralty  to  those  of  Westminster 
halL  Where  the  admiral's  court  has  not  original  jurisdiction  of 
the  cause,  though  there  should  arise  in  it  a  question  that  is 
proper  for  the  cognizance  of  that  court ;  yet  that  does  not  alter, 
nor  take  away  the  exclusive  jurisdiction  of  the  commmi  lat. 
And  so,  vice  versa,  if  it  has  jurisdiction  of  the  original,  itbii 
also  jurisdiction  of  all  consequential  questions,  though  propeiij 
determinable  at  common  law.  In  case  of  prizes  in  time  of  war 
between  our  own  nation  and  another,  or  between  two  odier 
nations  taken  at  sea,  and  brought  into  our  ports,  the  courts  of 
admiralty  have  an  exclusive  jurisdiction  to  determine  the  same 
according  to  the  law  of  nations  (A). 


(y)  If  the  hiring  be  on  the  usual  terms,  and  made  by  words  or  by  writing  only,  and 
not  by  deed,  the  seamen  may  sue  in  the  court  of  admiralty,  and  may,  by  the  procenof 
that  court,  arrest  the  ship,  as  a  security  for  their  demand,  and  cite  the  master  orowodi 
personally  to  answer  them ;  and  that  not  only  for  the  wages  earned  during  the  vfxp^ 
but  for  those  earned  in  fitting  the  ship  out,  if  the  owners  will  not  afterwards  dispatch 
it ;  the  same  remedy  is,  generally  speaking,  open  to  foreign  seamen,  whose  didn  ii 
founded  on  the  maritime  law.  And  where  the  seamen  thus  proceed  against  the  fiiipt 
their  claim  is  preferred  to  all  other  charges  on  her,  since  to  their  labour  alone  ii  Imt 
preservation  and  existence  attributable.  If  the  agreement  be  by  deed  or  certain  spedil 
terms,  the  seamens*  remedy  is  by  action  in  the  courts  of  conunon  law,  which  reincdy 
is  also  open  to  him  in  cases  where  the  admiralty  has  jurisdiction,  and  is  the  only  oas 
to  which  the  master  can  have  recourse ;  but  in  either  case,  the  suit  must  be  commenced 
within  six  years,  except  in  case  of  disability. — Smith's  Commercial  Law,  2nd  ed.  370. 

By  5  &  6  Wm.  4,  c.  19>  ss.  14  and  15,  jurisdiction  is  given  to  justices  of  the  peace  to 
order  and  enforce  the  payment  of  wages  under  20/.,  and  also  if  above  that  tiiiQ»  v 
cases  where  seamen  are  discharged,  and  about  to  proceed  to  sea  on  another  voyaige. 

(A)  From  whose  decisions  an  appeal  lies  to  the  queen  in  council,  to  be  determined  hj 
the  judicial  committee  of  the  privy  council,  see  the  acts  2  &  3  Wm.  4,  c.  92,  and  3  &  ^ 
Wm.  4,  c.  41,  ante,  note  {d)  p.  336. 
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«  proceedings  of  the  courts  of  admiralty  bear  much  re-  Proceedings. 
Unce  to  those  of  the  civil  law,   but  are   not  entirely  jj^^  jj.^ 
led  thereon;  they  also  adopt  and  make  use   of  other  C.L.  36,^2. 
lelawsy  as  the  Rhodian  laws  and  laws  of  Oleron;  the  ^•^"-  '^• 
*  being  regulated  by  acts  of  parliament  and  common 
.    The  first  process  in  these  courts  is  frequendy  by  Clerke  Prax. 

of  the  defendant's  person;  and  they  also  take  recog-  ^^^  "*' 
»  or  stipulation  of  certain  fidejussors,  in  the  nature  of  Ibid. «.  ii. 
ind  in  case  of  default  may  imprison  for  a  contempt  \'u^^'  ^^* 

possible  injuries  that  do  not  fall  within  the  exclusive  Raym.  78. 
Eance  of  either  the  ecclesiastical,  mihtaiy,  or  maritime  ^^  R«jm. 
lals,  are  within  the  cognizance  of  the  common  law  courts  i  Ventr.  i. 
dee. 

e  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  The  writ  of 
lied  either  by  writ  of  procedendo  or  of  mandamus.     A  ^ 
(procedendo  ad  judicium  issues  out  of  the  court  of  chan- 
where  judges  of  any  subordinate  court  delay  the  parties, 
1  not  give  judgment,  commanding  them  to  proceed  to  p^  ^  3  153 
lent,  and  upon  neglect  or  refusal  they  may  be  punished  15^.  240. 
achment  for  contempt 

mt  of  mandamux  is  a  command  issuing  in  the  king's  Mandamus, 
firom  the  court  of  king's  bench,  directed  to  any  person, 
Ation,  or  other  inferior  court  of  judicature,  requiring 
to  do  some  particular  thing  therein  specified,  which 
ains  to  their  office  and  duty,  and  which  the  court  of 
bench  has  previously  determined,  or  at  least  supposes 
[consonant  to  right  and  justice.  It  is  a  high  prerogative 
r  a  most  extensive  remedial  nature :  and  may  be  issued, 
le  cases,  when  the  injured  party  has  also  another  more 
8  method  of  redress,  as  in  the  case  of  admission  or 
tion  to  an  office ;  but  it  issues  in  all  cases  where  the 
bas  a  right  to  have  any  thing  done,  and  has  no  other 
c  means  of  compelling  its  performance.  A  mandamus  Where  it  lies. 
)re  lies  to  compel  the  admission  or  restoration  of  the 
applying  to  any  office  or  franchise  of  a  public  nature, 
er  spiritual  or  temporal ;  to  academical  degrees ;  to  the 
a  meeting-house,  &c. ;  it  lies  for  the  production,  inspec- 
>r  deUvery  of  pubUc  books  and  papers ;  for  the  surrender 
regaUa  of  a  corporation ;  to  oblige  bodies  corporate  to 
heir  common  seiJ,  and  to  compel  the  holding  of  a  court 
les  to  the  judges  of  any  inferior  court,  commanding  them 
justice  according  to  the  powers  of  their  office  whenever 
ame  is  delayed.     A  mandamus  may  be  had  to  the  courts  On  what 

grounded. 
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Raym.  214.       of  the  citj  of  London  to  enter  up  judgment ;  to  the  spriti 

courts  to  grant  an  administration,  to  swear  a  churchwardei 
and  the  like.  This  writ  is  grounded  on  a  suggestion  by  tb 
oath  of  the  party  injured  of  his  own  right,  and  the  denial  c 
justice  below ;  whereupon  a  rule  is  made,  directing  the  part; 
complained  of  to  show  cause  why  a  writ  of  mandamui  shook 
not  issue ;  and  if  he  shows  no  sufficient  cause  the  writ  i 
issued,  at  first  in  the  alternative,  either  to  do  thns  (n 
signify  some  reason  to  the  contrary ;  to  which  a  return  oi 
Whenperenqp-  answer  must  be  made  at  a  certain  day  (t ).  And  if  the  in&rioi 
^'  juclge>  or  other  person  to  whom  the  writ  is  directed,  retons 

or  signifies  an  insufficient  reason,  then  there  issues  in  th 
second  place  a  peremptory  mandamus  to  do  the  thing  abao 
lutely ;  to  which  no  other  return  will  be  admitted,  bat  i 
certificate  of  perfect  obedience  and  due  execution  of  the  init 
If  the  mferior  judge  or  other  person  makes  no  return,  or  &il 
in  his  obedience,  he  is  punishable  by  attachment  If  he  at  da 
first  returns  a  sufficient  cause,  although  it  should  be  filae  ii 
&ct,  the  court  of  king's  bench  will  not  try  the  truth  of  tbe&d 
upon  affidavits ;  but  will,  for  the  present,  beUeve  him,  and  pn> 
ceed  no  &rther  on  the  mandamus*  But  then  the  parQ 
injured  may  have  an  action  against  him  for  his  fidse  r^im 
and  (if  found  to  be  false  by  the  jury)  shall  recover  damagei 
equivalent  to  the  injury  sustained ;  together  with  a  permf 
EncroAchment  ^^^  mandamus  to  the  defendant  to  do  his  duty.  AnodM 
of  jurisdiction,  mjury,  that  of  encroachment  of  jurisdiction,  or  calling  o« 
coram  non  judice^  to  answer  in  a  court  that  has  no  legal  cof 
nizance  of  the  cause,  is  a  grievance  for  which  the  common  bi 
has  provided  a  remedy  by  the  writ  of  prohibition. 
A  prohibitioii.  A  prohibition  is  a  writ  issuing  properly  only  out  of  the  ooorl 
of  king's  bench,  being  the  king's  prerogative  writ,  but  for  dM 
furtherance  of  justice  it  may  also  be  had  in  some  cases  out  ^ 
the  court  of  chancery,  common  pleas,  or  exchequer;  directec 
to  the  judge  and  parties  of  a  suit  in  any  inferior  courts  com 
manding  them  to  cease  firom  the  prosecution  thereol^  upon  i 
suggestion  that  either  the  cause  originally,  or  some  collaten 
matter  arising  therein,  does  not  belong  to  that  jurisdictioOflv 
to  the  cognizance  of  some  other  court  This  writ  may  iflo^ 
either  to  inferior  courts  of  common  law ;  if  they  hold  plea  o 

(0  By  I  Wm.  4»  c.  21,  8.  3,  the  enactment  of  9  Anne,  c.  20,  relating  to  letomi  ^ 
writs  of  numdamns  therein  mentioned,  and  the  proceedings  thereon,  are  extended  to  al 
other  writs  of  mandamus. 
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iadt  or  other  nmtters  not  lying  within  their  respective  fran- 

dnes;  to  the  county  courts,  or  courts  baron,  when  they 

attempt  to  hold  plea  of  the  value  of  40*. ;  to  the  courts  chris-  F"»ch.  L.  451. 

tan,  the  university  courts,  the  court  of  chivalry,  or  the  court 

of  adminl^,  where  they  concern  themselves  with  any  matter 

not  within  their  jurisdiction ;  or  if  in  dealing  with  matters 

within  their  cognizance,  they  transgress  the  bounds  prescribed  Cro.  Elix.  666. 

to  them  by  the  laws  of  England.     And  if  either  the  judge  or  p,  n.  B?'40. 

die  party  sbail  proceed  after  such  prohibition,  an  attachment 

my  be  had  against  them ;  and  an  action  will  lie  against  them 

far  damages. 

The  methods  of  proceeding  upon  prohibitions  are  as  fol-  Proeee^Bngi  in 
Itws:  The  party  aggrieved  in  the  court  below  applies  to  the  ^^    *'**'°*' 
nperior  court,  setting  forth  in  a  suggestion  upon  record  the 
utare  and  cause  of  his  com{Jaint(j'),    in  being  drawn  to 
Bother  trial  by  a  jurisdiction  or  process  disallowed  by  law; 
opon  which,  if  the  matter  alleged  appears  to  the  court  to  be 
nffident,  the  writ  of  prohibition  immediately  issues,  corn- 
Bunding  the  judge  not  to  hold,  and  the  party  not  to  prosecute 
tbe  plea.     But  sometimes  the  point  may  be  too  nice  and 
doobtiul  to  be  decided  merely  upon  a  motion :  and  then  for 
tbe  more  solemn  determination  of  the  question,  the  party  ap- 
(lyiiig  for  the  prohibition  is  directed  by  the  court  to  declare  in 
pnohibition  (jfc),  that  is  to  prosecute  an  action,  by  filing  a  decla- 
ntkm  against  the  other,  upon  a  supposition  or  fiction  which  is 
not  traversable,  that  he  has  proceeded  in  the  suit  below,  not-  p^^  j^^ 
withstanding  the  writ  of  prohibition.     And  if  upon  demurrer  4to.  148. 
Ukd  aigument,  the  matter  suggested  is  found  to  be  a  sufficient 
ptmnd  of  prohibition  in  point  of  law^  then  judgment  with 
nominal  damages  shall  be  given  for  the  party  complaining, 
nd  the  defendant  and  the  inferior  court  shall  be  prohibited  ^^  ^ 
fiom  proceeding  any  fiurther.     But  if  the  superior  court  shall  sukaHoH. 


COM- 


(j)  But  see  now  the  next  note. 

W  By  1  Wm.  4,  c.  31,  s.  1,  applications  for  writs  of  prohibition  may  be  made  on 
iSdiiik  only»  and  if  the  party  applying  shall  be  directed  to  declare  in  prohibition  before 
writ  ittnedy  such  declaration  shall  be  expressed  to  be  on  behalf  of  such  party  only,  and 
not,  SI  heretofore,  on  behalf  of  the  party  and  of  the  king,  and  shall  contain  and  set 
'orth  in  a  concise  manner  so  much  only  of  the  proceeding  in  the  court  below  as  may  be 
neettaary  to  show  the  ground  of  the  application,  without  alleging  the  delivery  of  a  writ 
^  toy  contempt,  and  shall  conclude  by  praying  that  a  writ  of  prohibition  may  issue,  to 
*^  declaration  the  defendant  may  demur,  and  the  party  in  whose  favour  judgment 
"^  be  given  shall  be  entitled  to  costs. 
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think  it  no  competent  ground  for  restraining  the 
jurisdiction,  then  judgment  shall  be  given  against  him  v^ 
applied  for  the  prohibition  in  the  court  above,  and  a  writ  c 
consultation  shall  be  awarded;  so  called,  because  upon  d^ 
liberation  and  consultation  had,  the  judges  find  the  prohibitioQ 
to  be  ill  founded,  and  therefore  by  this  writ  they  return  tbe 
cause  to  its  original  jurisdiction,  to  be  there  determined  in 
the  inferior  court  Even  in  ordinary  cases  the  writ  of  pro- 
hibition is  not  absolutely  final  and  conclusive.  For  diough 
the  ground  be  a  proper  one  in  point  of  law  for  granting  die 
prohibition,  yet  if  the /ac^  that  gave  rise  to  it  be  afierwaids 
fabified,  the  cause  shall  be  remanded  to  the  prior  jurisdictioiL 
The  ¥nit  of  consultation  may  also  be,  and  is  frequendy  granted 
by  the  court  without  any  action  brought ;  when  after  a  pro- 
hibition issued  upon  more  mature  consideration,  the  court  are 
of  opinion  that  the  matter  suggested  is  not  a  sufficient  groond 
to  stop  the  proceedings  below. 


CHAPTER  Vra. 

OF  WR0N08  AND   THEIB  REMRDIKB  BESPECTINO  THE  BlflHlB 

OF   PERSONS. 

Injuries  cog-     The  injuries  cognizable  by  the  public  and  general  courts  d 
mzable  at  com-  common  law  are  all  such  as  are  not  within  the  jurisdiction  d 

monlaw.  t  i."       i  a 

any  of  the  former  tribunals.  The  remedies  applicable  to  eaco 
particular  injury  will  be  here  defined  with  the  method  of  piu^ 
suing  and  obtaining  them. 

As  all  wrong  may  be  considered  a  privation  of  right,  the 
plain  natural  remedy  for  every  species  of  wrong  is  the  beinj 
put  in  possession  of  that  right  whereof  the  party  injured  i 
deprived.  This  may  either  be  eflFected  by  a  specific  deliver) 
or  restoration  of  the  subject  matter  in  dispute  to  the  lega 
owner ;  as  when  lands  or  personal  chattels  are  unjustly  witb- 
holden  or  invaded ;  or  where  that  is  not  a  possible  or  ar 
adequate  remedy,  by  making  the  sufferer  a  pecuniary  satisfac- 
tion in  damages ;  as  in  case  of  assault  or  breach  of  contract 
The  instruments  whereby  this  remedy  is  obtained,  are  c 
Ch  2,  ■.  1.  diversity  of  suits  and  actions,  which  are  defined  by  the  Wtton 
to  be  "  the  lawful  demand  of  one's  right ;"  or  as  Bracton  anc 
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ipress  in  the  words  of  Justinium,  jus  prosquendi  in  Inst.  4, 6.  pr. 
jmod  alicui  debetur. 

several  suits  or  remedial  instruments  of  justice  are 
e  subject  of  them  distinguished  into  three  kinds; 
penofuUy  realy  and  mixed  (a). 

nal  actions  are  such  whereby  a  man  claims  a  debt  or  Personal 
1  duty  or  damages  in  lieu  thereof;  and  also  whereby  a 
ims  a  satisfisu^tion  in  damages  for  some  injury  done  to 
an  or  property.  The  former  are  founded  upon  con- 
le  latter  upon  torU  or  wrongs,  being  the  same  which 
1  law  calls  personal  actions,  which  are  commenced 
him  who,  by  contract  or  through  the  commission  of 
ence,  is  bound  to  give  or  surrender  something.  Of 
ner  nature  are  all  actions  upon  debt  or  promises ;  of 
er,  all  actions  for  trespasses,  nuisances,  assaults,  de- 
j  words,  and  the  like. 

actions  which  concern  real  property  only  are  such  ^^  actioiw. 
'  the  plaintiff  claims  title  to  any  lands  (i).     Mixed 
are  suits  partaking  of  the  nature  of  the  other  two, 
some  real  property  is  demanded,  and  also  personal 

I  for  a  wrong  sustained  (c). 

vil  injuries  are  of  two  kinds,  the  one  without  force  or  Civil  injuries, 
as  slander  or  breach  of  contract ;  the  other  coupled  ^a  with  foroe 
96  and  violence,  as  batteries  and  false  imprisonment 
dnction  of  private  wrongs  into  injuries,  toith  and  without 
ns  through  all  the  variety  which  are  here  treated  of, 

II  rights  were  before  divided  into  those  of  persons  and 
things,  so  the  same  general  distribution  of  injuries  will 

nade  into  such  as  affect  the  rights  ofpersonsy  and  such 
the  rights  of  property. 

ights  of  persons  were  distributed  into  absolute  or  such  The  rights  of 
rtain  to  private  men  as  individuals ;  and  relative  or  J^t'^^d*!^ 
are  incident  to  them  as  members  of  society.     The  tive. 
rights  of  each  individual  were  defined  to  be  the  right 
lal  security,  the  right  of  personal  liberty,  and  the  right 
e  property,  so  that  the  wrongs  or  injuries  affecting 
ust  consequently  be  of  a  correspondent  nature, 
es  which  affect  the  personal  security  of  individuals,  are  Inj»>ries  affect- 


3  &  4  Wm.  4,  c.  27,  8-  36,  all  real  and  mixed  actions,  except  for  dower,  quare 
nd  ejectment  are  abolished. 
{ the  last  note. 
!  note  (a),  ante. 

A  A 
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ing  personal 
security. 


By  threats. 


Finch.  L.  202. 
Regist.  104. 
27  Ass.  11. 
7  Edw.  4, 24. 

By  assault. 


Finch.  L.  202. 


By  battery. 


Where  jus- 
tifiable. 


1  Finch.  L. 
203. 


I  Sid.  301. 
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either  injuries  against  their  lives,  their  limbs,  their  bod 
health,  or  their  reputation.  Injuries  afiecting  the  life  of 
treated  of  hereafter  (dy  Injuries  affecting  the  limbs  < 
of  individuab  may  be  committed ;  first,  by  threats  and 
of  bodily  hurt,  through  fear  of  which  a  man's  bu 
interrupted.  A  menace  alone  without  the  consequei 
veniencc  makes  not  the  injury ;  but  to  complete  the  wn 
must  be  both  of  them  together.  The  remedy  for  t 
pecuniary  damages,  to  be  recovered  by  action  of  tren 
armis;  this  being  an  inchoate  though  not  an  absolute 
Secondly,  by  assault,  which  is  an  attempt  or  offer 
another  without  touching  him ;  as  if  one  lifts  up  his 
his  fist  in  a  threatening  manner  at  another ;  or  strike 
but  misses  him ;  this  is  an  assault,  insulttUy  an  unlawfi 
upon  one's  person  with  inchoate  violence;  and  therefon 
no  actual  suffering  is  proved,  yet  the  party  injiured  i 
redress  by  action  of  trespass  vi  et  armiSf  wherein 
recover  damages  as  a  compensation  for  the  injury, 
by  battery  which  is  the  unlawful  beating  of  anoth 
least  touching  of  another's  person,  wilftdly  or  in  a 
battery;  but  battery  is  in  some  cases  lawful;  as  w 
who  has  authority,  a  parent,  or  master,  gives  moderate  c 
to  his  child,  his  scholar,  or  his  apprentice.  So  on  the 
of  self-defence;  if  one  strikes  me  first,  or  even  onl] 
me,  I  may  strike  in  my  own  defence ;  and  if  sued  £ 
plead  son  assault  demesne^  or  that  it  was  the  plaint 
original  assault  that  occasioned  it  (e).  So  in  defen 
goods  or  possession,  if  a  man  endeavours  to  deprive  me 
I  may  justify  laying  hands  upon  him  to  prevent  bin 
case  he  persists  with  violence  I  may  proceed  to  beat  h 
Thus  too  in  the  exercise  of  an  office  as  that  of  chun 
or  beadle,  a  man  may  lay  hands  upon  another  to  tun 
of  church  and  prevent  his  disturbing  the  congr^atio 
if  sued  for  this  or  the  like  battery  he  may  set  forth  t 
case,  and  plead  that  he  laid  hands  upon  him  gently, 
mantis  imposuity  for  this  purpose.     On  account  of  the 


{d)  See  post,  book  4,  ch.  14. 

(e)  But  in  any  criminal  prosecution  by  indictment  or  information  for  an 
battery,  the  defendant  may  plead  the  general  issue,  and  give  in  evidence  that 
assaulted  or  beat  was  the  first  assailant,  or  that  he  first  made  an  attack  upon  t] 
ant  himself,  his  wife,  father,  son,  master,  or  perhaps  servant,  and  upon 
satisfactory  proof  of  this  justification,  the  defendant  ought  to  be  acquitted  b; 
— Christian's  note  to  B,  C.  v,  3,  p.  120. 
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justification,  battery  is  defined  to  be  the  unlawful  beating  of 
►ther ;  for  which  the  remedy  is,  as  for  assault  by  action  of 
fan  vi  et  armis. 

iy  wounding,  which  consists  in  giving  another  some  dan-  By  wounding. 
yas  hurt,  and  is  only  an  aggravated  species  of  battery.     By  By  mayhem. 
^kem,  which  is  an  injury  still  more  atrocious,  and  consists  in 
ently  depriving  another  of  the  use  of  a  member  proper  for 
defence  in  fight     Among  these  defensive  members  are  Finch.  L.  204. 
Loned  not  only  arms  and  legs,  but  a  finger,  an  eye,  and  a 
tooth.     But  the  loss  of  one  of  the  jaw  teeth,  the  ear,  or  the 
I  is  no  mayhem  at  common  law ;  as  they  can  be  of  no  use 
fighting.      For   these  four  last  injuries  assault,   battery, 
mding,  and  mayhem,  an  indictment  may  be  brought,  as 
i  as  an  action  of  trespass  vi  et  armis;  the  one  at  the  suit  of 
crown  for  the  crime  against  the  public ;  the  other  at  the 
of  the  parly  injured  to  make  him  a  reparation  in  damages. 
Qjuries  affecting  a  man's  health,  are  where  by  any  unwhole-  injuries  to 
e  practices  of  another,  a  man  sustains  any  apparent  damage  ^^^^^* 
lis  vigour  or  constitution.     As  by  selling  him  bad  provisions  i  RoU.  Abr. 
rine ;  by  the  exercise  of  a  noisome  trade,  which  infects  the  5?:  ^^ 
in  his  neighbourhood,  or  by  the  neglect  or  unskilfiil  manage-  9  Rep.  52. 
it  of  his  physician,  surgeon,  or  apothecary.     These  are  ^""-  *^^' 
QgB  or  injuries  unaccompanied  by  force,  for  which  there  is 
medy  in  damages,  by  a  special  action  of  trespass  upon  the 
'.    This  action  of  trespass,  or  transgression  on  the  case,  is 
miversal  remedy  given  for  all  personal  wrongs  and  injuries 
kout  £3rce ;  so  called,  because  the  plaintiff's  whole  case  or  Reg.  Brer. 
e  of  complaint  is  set  forth  at  length  in  the  original  writ ;  ^^^• 
nn  of  action  allowed  both  by  common  law  and  statute,  Westm.2, 
re  any  special  consequential  damage  arises  which  could  not  ^  ^^' 
breseen  and  provided  for  in  the  ordinary  course  of  justice ; 
it  is  a  settled  distinction,  that  where  an  act  is  done,  which  11  Mod.  lao. 
i  itself  an  immediate  injury  to  another's  person  or  property,   1402.  ^' 
€  the  remedy  is  usually  by  an  action  of  trespass  vi  et  armis  ; 
where  there  is  no  act  done,  but  only  a  culpable  omission, 
where  the  act  is  not  immediately  injurious,  but  only  by 
sequence  and  collaterally,  there  no  action  of  trespass  vi  et 
t»  will  lie ;  but  an  action  on  the  special  case  for  damages 
■sequent  on  such  omission  or  act     Injuries  affecting  a  man's  injuries  to  re. 
^^Aation  or  good  name,  are,  first,  by  malicious,  scandalous,  putation. 
1  slanderous  words,  tending  to  his  damage  and  derogation, 
if  a  man  maliciously  and  wisely  utter  any  slander  or  false  Bywords, 
e  of  another,  which  may  either  endanger  him  inlaw,  by  im- 

A  A   2 
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peaching  him  of  some  heinous  crime,  as  to  say  that  a  man 
poisoned  another,  or  is  peijmred,  or  which  may  exclude  him 
Fincb.  L.  185.  from  society,  as  to  charge  him  with  having  an  infectious  & 
order ;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  is 
to  call  a  tradesman  a  bankrupt,  a  physician  a  quack,  or  a  law- 
Finch.  L  186.  yer  a  knave  (/).  Words  spoken  in  derogation  of  a  peer,  a  judge, 
Scamdahan        or  Other  great  oflScer  of  the  realm,  which  are  called  scandakm 
iM^ida]  of'a^    magnatumy  and  words  tending  to  scandalize  a  magistrate,  or 
magistrate  or     person  in  a  public  trust,  are  reputed  more  injurious  than^heo 
puUic  trust,      spoken  of  a  private  man.     In  these  instances,  an  action  on  the 
1  Ventr.  60.      case  may  be  had  without  proving  any  particular  damage  to  have 

3  EdV  1  happened,  but  on  the  probability  that  it  might  have  happened 
c.  34.  With  regard  to  words  that  do  not  thus  apparendy,  and  upon  the 
^  5^  '  face  of  them,  import  such  defamation  as  will  of  course  be  injurioufl^ 
12  Rich.  2,  it  is  necessary  that  the  plaintiff  should  aver  some  particalir 
1  Lord  Raym.  damage  to  have  happened,  which  is  called  laying  his  actka 
1369.  with  a  per  quod.  But  mere  scurrility,  or  opprobrius  wofdi^ 
not^ur^ible^  which  neither  in  themselves  import,  nor  are  in  fact,  attended 

with  any  injurious  effects,  will  not  support  an  action.  So 
Scandals  cog-  scandals  which  concern  matters  merely  spiritual,  as  to  caD  a 
roiritiMacourt.  ™*^"  ^  heretic,  or  adulterer,  are  cognizable  only  in  the  ecde- 
Nov.  64.  siastical  court,  unless  any  temporal  damage  ensues,  which  ntfj 

1  Freem.  277.  be  a  foundation  for  a  per  quod.     Words  of  heat  and  paflskm, 

tion  not^  ^****"  ^  ^^  ^^  ^  °^*"^  ^  rogue  and  rascal,  if  productive  of  no  iB 
actionable.  consequence,  and  not  of  any  of  the  dangerous  species  be&t 
mentioned,  are  not  actionable ;  neither  are  words  spoken  in  i 
Pinch.  L.  186.  friendly  manner,  as  by  way  of  advice,  admonition,  or  concern, 
Cro  Jwf  91  without  any  tincture  or  circumstance  of  ill  will ;  for  in  bodt 
Dyer,  285.  these  cases  they  are  not  maliciously  spoken,  which  is  part  rf 
Cro.  Jac.  90.    ^j^^  definition  of  slander.     Nor  are  any  reflecting  words  made 

4  Rep.  13.  ^jgg  q£  Jjj  jgg^  proceedings,  and  pertinent  to  the  cause  in  hand, 
On  justification  a  Sufficient  cause  of  action  for  slander.  Also,  if  the  defendant 
no  action  hes.    ^  ^^^  ^  justify  and  prove  the  words  to  be  true,  no  actioo 

will  lie,  even  though  special  damage  has  ensued ;  for  then  it  is 
Instances.  no  slander  or  false  tale.  As  if  I  can  prove  the  tradesnuui  i 
bankrupt,  the  physician  a  quack,  the  lawyer  a  knave,  and  die 
divine  a  heretic,  this  will  destroy  their  respective  actions;  fe 
though  there  may  be  damage  sufficient  accruing  from  it,  ^ 
if  the  fact  be  true,  it  is  damnum  absque  injuria;  and  where 
there  is  no  injury,  the  law  gives  no  remedy. 


</)  An  action  may  be  maintained  for  words  written  for  which  an  action  could  not  be 
maintained  if  they  were  merely  spoken ;  ThorUy  v.  Kerry  (Lord)^  4  'Hnmt.  355;  S.  P- 
Leicester  (Earl)  v.  Walter,  3  Camp.  214  ». ;  2  Camp.  251. 
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A  second  way  of  afiecdng  a  man's  reputation,  is  by  printed  Written  or 
IT  written  libel^  pictures,  signs,  and  the  like,  which  set  him  in  J^""^  ****®^* 
n  odious  or  ridiculous  light,  and  thereby  diminish  his  reputar 
ion.    With  regard  to  libels  in  general,  there  are,  as  in  many 
ther  cases,  two  remedies ;  one  by  indictment,  and  another  Remedies  by 
J  action.     The  former  for  the  public  offence ;  for  every  libel  *°*"*^^"*«''^- 
18  a  tendency  to  the  breach  of  the  peace,  by  provoking  the 
entm  libelled  to  break  it ;  which  offence  is  the  same,  (in  point 
Flaw)  whether  the  matter  contained  be  true  or  false ;  and 
lerefore,  the  defendant  on  an  indictment  for  publishing  a  libel, 
not  allowed  to  allege  the  truth  of  it  by  way  of  justification, 
iot  in  the  remedy  by  action  on  tlie  case,  which  is  to  repair  By  action. 
yd  forty  in  damages  for  the  injury  done  him,  the  defendant 
lay,  as  for  words  spoken,  justify  the  truth  of  the  facts,  and  Hob.  253. 
»w  that  the  plaintiff  has  received  no  injury  at  alL     What  '^  ^°*^  ^' 
US  said  with  regard  to  words  spoken,  will  also  hold  in  every 
articular  with  regard  to  libels  by  writing  or  printing,  and  the 
ivil  actions  consequent   thereupon  (^7) ;    but  as  to  signs  or 
ictures,  it  seems  necessary  to  shew  by  proper  inuendos  and 
^ennents  of  the  defendant's  meaning,  the  import  and  appUca- 
onofthe  scandal,  and  that  some  particular  damage  has  fol- 
nved,  otherwise  it  cannot  appear  that  such  libel  by  picture 
us  understood  to  be  leveUed  at  the  plaintiff,  or  that  it  was 
ttended  with  any  actionable  consequences. 

A  third  way  of  destroying  or  injuring  a  man's  reputation,  is  Injuries  by 
y  preferring  maUdous  indictments  or  prosecutions  against  him,  '^Z'^ 
hich  under  the  mask  of  justice  and  public  spirit,  are  some- 
mes  made  the  engines  of  private  spite  and  enmity.     For  this.  Remedy, 
le  law  has  given  a  remedy  in  damages,  either  by  an  action 
Tcofuptroc^,  which  cannot  be  brought  but  against  two  at  the 
ast,  or  which  is  the  more  usual  way,  by  a  special  action,  on  F.  N.  B.  116. 
be  case,  for  a  false  and  malicious  prosecution.     In  order  to 
any  on  the  former,  (which  gives  a  recompense  for  the  danger 
0  which  the  party  has  been  exposed),  it  is  necessary  that  the 
)Iamtiff  should  obtain  a  copy  of  the  record  of  his  indictment 
umI  acquittal ;  but  an  action  on  the  case  for  a  malicious  pro- 
secution may  be  founded  upon  an  indictment  whereon  no 
acquittal  can  be  had :  as  if  it  be  rejected  by  the  grand  jury,  or 
1*  c&ram  non  jttdice^  or  be  insufficiently  drawn.     For  it  is  not 
the  danger  of  the  plaintiff,  but  the  scandal,  vexation,  and  ex- 


(g)  See  the  last  note. 
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pense  upon  which  this  action  is  founded.  However,  any 
probable  cause  for  preferring  it  is  suiBScient  to  justify  the 
defendant 

The  violation  of  the  right  of  personal  liberty  is  effected  by 
the  injury  of  &lse  imprisonment  for  which  the  law  has  not 
only  decreed  a  punishment  as  a  heinous  public  crime,  but  has 
also  given  a  private  reparation  to  the  party ;  as  well  by  re- 
moving the  actual  confinement,  as  by  subjecting  the  wrong 
doer  to  a  civil  action  for  damages. 

To  constitute  the  injury  of  false  imprisoimient  there  are  two 
points  requisite :  the  detention  of  the  person,  and  the  unlaw- 
fulness of  such  detentioiL  Every  confinement  of  the  peiBoak 
an  imprisonment,  whether  it  be  in  a  common  prison  or  m  i 
private  house,  or  in  the  stocks,  or  even  by  forcibly  detaining 
one  in  the  public  streets. 

Unlawfiil  or  false  imprisonment  consists  in  such  confinement 
or  detention  without  sufiicient  authority :  which  authority  may 
arise  either  fi*om  some  process  firom  the  courts  of  justice^  or 
fix>m  some  warrant  fi^om  a  legal  officer,  having  power  to  com- 
mit under  his  hand  and  seal,  and  expressing  the  cause  of  such 
commitment;  or  from  some  other  special  cause  warranted 
for  the  necessity  of  the  thing,  either  by  common  law  or  act  of 
parliament ;  such  as  the  arresting  of  a  felon  by  a  private  penon 
without  warrant,  or  the  impressing  of  mariners  for  the  public 
service ;  or  the  apprehending  of  waggoners  for  misbehaviour  in 
the  pubUc  highways.  False  imprisonment  also  may  arise 
by  executing  a  legal  warrant  or  process  at  an  unlawfiil  time  ss 
on  a  Sunday;  for  the  statute  has  declared  that  such  service  of 
process  shall  be  void.  This  is  the  injury.  The  remedy  is  of 
two  sorts;  the  one  removing  the  injiny,  the  other  makhj 
satisfaction  for  it 

The  means  of  removing  the  actual  injury  of  false  imprison- 
ment are ;  by  writ  of  mainprize  :  by  writ  de  otio  et  atia;  by 
writ  de  homine  repUgiando ;  and  by  writ  of  habeas  corpus* 

The  incapacity  of  the  three  first  remedies  to  give  adequate 
relief  has  entirely  antiquated  them,  and  caused  a  general  re- 
course to  be  had  to 

The  writ  of  habeas  corpus^  the  most  celebrated  writ  in  the 
English  law.  Of  this  there  are  various  kinds  made  use  of  by 
the  courts  at  Westminster,  for  removing  prisoners  fifom  one 
court  into  another  for  the  more  easy  administration  of  justice. 
Such  is  the  habeas  corpus  ad  respondendum,  when  a  man  hss  « 
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)xm  of  action  against  one  who  is  confined  by  the  process  of  2  Mod.  198. 

ome  inferior  court,  in  order  to  remove  the  prisoner  and  charge 

lim  with  this  new  action  in  the  court  above.     Such  is  that  ad  Ha.  cor.  ad 

atitfadendunh  when  a  prisoner  has  had  judgment  against  him       v*****"  •**"• 

a  an  action,  and  the  plaintiff  is  desirous  to  brifig  him  up  to  2  LUly  Prac. 

wne  superior  court  to  charge  him  with  process  of  execution, 

hii  are  also  those   ad  prosequendum  testificandum  deUber-  Ha,  cor.  ad 

wbmij  &c  which  issue,  where  it  is  necessaiy  to  remove  a  ^*?**"^"'» 

visQner  in  order  to  prosecute   or  bear  testimony    in  any 

x)iirt(A)  or  be  tried  in  the  proper  jurisdiction  wherein  the 

act  ^^88  committed.      Such  is,  also,   the  common  writ   ad  Ha,  ear.  ad 

^mendtan  et  recipiendum^  which  issues  out  of  any  of  the  courts  ^°^*  **  ^^P' 

)f  Westminster  ludl,  when  a  person  is  sued  in  some  inferior 

priadicdon,  and  is  desirous  to  remove  the  action  into  the 

nporicM'  court;  commanding  the  inferior  judges  to  produce 

the  body  of  the  defendant,  tc^ether  with  the  day  and  cause  of 

Iris  caption  and  detainer  (whence  the  writ  is  frequendy  called 

ui  loheas  corpus  cum  causa)  to  do  and  receive  whatsoever  the 

ong^s  court  shall  consider  in   that  behalf     This  is  a  writ 

{RUitable  of  common  right  without  any  motion  in  court,  and  2  Mod  306. 

t  iostandy  supersedes  all  proceedings  in  the  court  below.    But 

in  order  to  prevent  the  surreptitious  discharge  of  prisoners,  it 

aordered  by  1  &  2  P.  &  M.  c  13,  that  no  habeas  corpus  shall 

8Boe  to  remove  any  prisoner  out  of  any  gaol,  unless  signed  by 

ome  judge  of  the  court  out  of  which  it  is  awarded.     And  to 

Kvoid  vexatious  delays  by  removal  of  frivolous  causes,  it  is 

enacted  by  21  Jac  1,  c.  23,  that  where  the  judge  of  an  inferior 

x>urt  of  record  is  a  barrister  of  three  years  standing,  no  cause 

Ml  be  removed  from  thence  by  habeas  corpus,  or  other  writ, 

fler  issue  or  demurrer  deliberately  joined ;  that  no  cause,  if 

Jnce  remanded  to  the  inferior  court  by  writ  of  procedendo  or 

)therwise  shall  ever  afterwards  be  again  removed;  and  by 

19  Geo.  3,  c.  70,  no  cause  under  the  value  of  lOi  (i)  shall  be 

femoved,  by  habeas  corpus  or  otherwise,  into  any  superior 

■Joort,  unless  the  defendant,  so  removing  the  same,  shall  give 

special  bail  for  payment  of  the  debt  and  costs. 

W  By  44  Geo.  3,  c.  102,  any  judge  of  either  of  the  superior  courts  of  record  in  Eng- 
^  or  Ireland  may  award  a  writ  of  habeas  corpus  for  bringing  any  prisoner  detained  in 
^J  po\  before  any  of  the  said  courts,  or  any  sitting  of  nisi  prius,  or  any  other  court  of 
'^^^  in  England  or  Ireland,  to  be  examined  as  a  witness  in  any  civil  or  criminal  cause 
■*»tK)evcr. 

(i)  By7  &  8  Geo.  4,  c.  71,  s.  6,  the  provisions  of  19  Geo.  4,  c.  70,  were  extended  to 
'^^s  for  sums  under  20/.,  exclusive  of  costs. 


360  OF   WRONGS  AND  THEIR  RKMKDfBB, 

Habea*  corpui        But  the  iTTeat  and  efficacious  writ  in  all  manner  of  illeinl 

rfitm/ *"*"*  confinement  is  that  of  habeas  corpus  ad  subjiciendum:  directed 
to  the  person  detaining  another,  and  commanding  him  to  pio- 
duce  the  body  of  the  prisoner,  with  the  day  and  cause  of  his 
caption  and  detention  ad  faciendum^  subjiciendum  et  rMr 
piendumy  to  do,  submit  to,  and  receive'  whatsoever  the  judg^  a' 

St.  Trials,  8,  court  awarding  such  writ  shall  consider  in  that  behaLC  ThB 
is  a  high  prerogative  writ,  and  therefore,  by  the  commoQ  kw* 
issuing  out  of  the  court  of  king's  bench,  not  only  in  term  ODe^ 
but  also  during  the  vacation,  by  A^t  fix>m  the  chief  justice  or 
any  other  of  the  judges,  and  running  into  all  parts  of  the 

Cro.  Jac.  543.    king's  dominions  (j  ).     If  it  issues  in  vacation  it  is  osually 


(J)  See  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2,  post  362,  and  the  act  56  Ge«.  3,  c  100^ 
p.  363,  D.  (0  In  the  late  case  of  the  Canadian  prisoners.  The  Queen  v.  BoikMrr  (die 
jailer,  in  whose  custody  the  prisoners  were),  on  the  17th  December,  1838,  twelve  piiflootn 
were  brought  to  Liverpool,  charged,  in  execution  of  a  sentence  of  transportation  to  Yn 
Dieman's  Land,  for  having  been  concerned  in  the  recent  Canadian  revolt.  On  the  ttth 
of  the  same  month  application  was  made  to  Mr.  Justice  Littledale  for  writs  of  lubeu 
corpus,  to  bring  them  before  the  court  of  queen's  bench.  These  writs  were  at  OM 
granted,  returnable  immediately ;  but  by  arrangement,  the  prisoners  were  not  bmifkt 
up  before  Hilary  term,  1839.  The  first  return  of  the  jailer,  stating  the  canses  dV» 
detaining  the  prisoner  in  custody,  referred  to  John  Grant,  and  stated,  that  it  tin 
sessions  of  oyer  and  terminer  and  general  gaol  delivery  at  Niagara  in  Upper  dnadii 
on  the  18th  June,  1838,  John  Grant  had  been  tried  and  convicted  of  high  treason,  aad 
judgment  of  death  recorded ;  and  on  the  22d  October,  1838,  by  letters  patent  vakt 
the  great  seal  of  the  province  of  Upper  Canada,  he  was  pardoned  from  the  confictioi» 
on  condition  that  he  should  be  transported  to  Van  Dieman's  Land  for  life ;  bat  then 
being  no  means  of  transporting  him  from  Upper  Canada  thereto,  he  had  been  tent  19 
Quebec,  under  a  warrant  of  Sir  John  Colbome,  the  governor,  and  sent  on  board  tht 
Captain  Ross,  to  Liverpool,  at  which  place  there  not  being  immediate  means  of  train- 
porting  him,  he  had  been  committed  to  the  custody  of  the  keeper  of  the  borough  jiil 
of  liverpool,  to  the  end  that  he  might  be  transported  to  Van  Dieman*s  Land  acoor^ag 
to  the  condition  of  the  pardon.  The  second  return  referred  to  the  provincial  acts  d 
the  province  of  Upper  Canada,  authorizing  the  conviction,  pardon,  and  transportatioB 
to  Van  Dieman's  Land,  and  stated,  that  Leonard  Watson,  one  of  the  prisoners,  had 
been  indicted  for  high  treason,  and  before  arraignment  had  petitioned  the  governor  is 
pardon  under  the  said  acts,  which  had  been  granted,  on  condition  that  he  should  be 
transported  for  life  to  Van  Dieman's  Land,  for  which  purpose  he  had  been  conveyed 
by  way  of  Lower  Canada  and  England,  as  stated  in  the  first  return  as  to  John  Grant 
The  counsel  for  the  crown  took  a  preliminary  objection,  viz.,  that  a  single  judge  had  no 
authority  to  issue  a  writ  of  habeas  corpus  in  vacation  in  such  a  case,  and  especially  i^ 
returnable,  immediately;  but  Lord  Denman,  C.  J.,  delivered  the  unaminous  judgioaB^ 
of  the  court,  that  they  had  the  power  to  issue  this  writ  singly  in  vacation,  and  retonn 
able  at  once.  "  There  cannot  be  a  doubt,"  said  his  lordship,  "  that  we  are  bound  by » 
course  of  practice  which  has  now  been  in  existence  above  eighty  years,  viz.,  since  17Wi 
of  granting  writs  of  habeas  corpus  by  one  judge,  returnable  immediate,  and  retort- 
able  before  the  four  judges."    Objections  were  then  made  to  the  return.     Ist  TTiat  no 
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eoimable  before  the  judge  himself  who  awarded  it,  and  he 

roceeds  by  himself  thereon,  unless  the  term  should  intervene,  4  Burr.  SS6. 

od  then  it  may  be  returned  in  court     Since  the  mention  of  Ibid.  460, 542, 

le  king^s  bench  and  common  pleas,  as  co-ordinate  in  this 

nisdiction,  by  statute  16  Car.  1,  c.  10,  every  subject  of  the  2  Mod.  198. 

i^om  is  equally  entitled  to  the  benefit  of  the  common  law  J^gf ^5^' 

(it  m  either  of  diose  courts  at  his  option.     And  it  has  been  ii  Geo.  3. 

jU  that  the  writ  of  habeas  corpus  may  issue  out  of  the  court  2  hU  p.  c. 

diancery  in  vacation.  1^7. 

In  the  king's  bench  and  common  pleas  it  is  necessary  to  How  oUamed. 

ijdy  for  it  by  motion  to  the  court,  as  in  the  case  of  all  other 

crogative  writs  (certiorariy  prohibition,  mandamus,  ^c),  which 

>  not  issue  as  of  mere  course  without  showing  some  probable  2  Mod.  306. 

nne.    For  it  is  granted  on  motion,  because  it  cannot  be  had  ^  ^^^- 1* 

' course ;  and  there  is,  therefore,  no  necessity  to  grant  it;  for  .f  j^'^s^^***' 

le  court  ought  to  be  satisfied  that  the  party  has  a  probable 

iose  to  be  delivered.     On  the  other  hand,   if  a  probable 

t)und  be  shown,  the  writ  of  habeas  corpus  is  then  a  writ  of  2  inst  615. 

^t  which  may  not  be  denied,  but  ought  to  be  granted  to 

reiy  man  that  is  committed  or  detained  in  prison,  or  other- 

ise  restrained,  though  it  be  by  command  of  the  king,  the  oom.  Joum. 

ifj  council,  or  any  other.     To  assert  an  absolute  exemption  ^  ^P^-  ^^^* 

om  imprisonment  in  all  cases  is  inconsistent  with  every  idea 

*  law  and  political  society  ;  and  in  the  end  would  destroy  all 

nl  liberty,  by  rendering  its  protection  impossible ;  but  the 

oiy  of  the  I^lish  law  consists  in  clearly  defining  the  times, 

le  causes,   and  the  extent,  when,  wherefore,  and  to  what 

!gree  the  imprisonment  of  the  subject  may  be  lawful     This 

n?iction  of  tbe  prisoner  was  stated  to  have  taken  place ;  and  without  a  conviction, 
ere  could  be  no  authority  in  any  person  in  this  country  to  hold  the  prisoners  in  cus- 
iy.  2d.  The  return  did  not  state  that  there  had  been  sldj  judgment  of  transporta- 
%  but  merely  that  the  governor  had  commuted  the  punishment  on  the  petition  of  the 
boner.  3d.  That  the  provincial  act  was  inoperative  beyond  Canada,  and  could  not 
tthorize  the  governor  to  transport.  4th.  That  the  transportation  was  illegally  con- 
icted,  in  bringing  the  prisoners  from  Quebec  round  by  England.  5th.  That  the 
torn  did  not  set  out  the  documents  needful  to  make  the  court  see  that  the  restraint  of 
«  prisoners  was  justifiable  by  law.  The  court  unanimously  overruled  the  objections, 
)d  remanded  the  prisoners  to  custody.  The  prisoners  then  moved  for  a  rule  nisi  for  an 
ttehment  against  Batcheldor,  the  jailer,  for  a  false  return ;  the  name  of  Watson 
iving  been  omitted  in  the  mandatory  part  of  the  warrant,  whilst  he  ^Batcheldor) 
fcctfld  to  inform  the  court,  that  Watson  was  held  in  restraint  by  virtue  of  such  war- 
^  A  rule  iiMt  was  granted,  but  on  argument  the  rule  was  discharged,  the  warrant 
^  ordered  to  be  amended.  The  court  of  exchequer,  on  application,  afterwards 
^ted  writs  of  habeas  corpus  in  these  cases,  but  which  met  with  a  similar  result. 
^  %  fiill  report  of  this  case  by  Mr.  Fry,  one  of  the  prisoners'  counsel,  with  an  intro- 
'^ry  treatise  on  the  writ  of  habeas  corpus. 
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it  is  which  induces  the  absolute  necessity  ^  expressing  upon 
every  commitment,  the  reason  for  which  it  is  made,  that  the 
coiut,  upon  an  habeas  corpus^  may  examine  into  its  validity; 
and,  according  to  the  circumstances  of  the  case,  may  dischaige, 
admit  to  bail,  or  remand  the  prisoner. 

The  flagrant  abuse  of  any  power  by  the  crown,  or  its  mi- 
nisters, has  always  been  productive  of  a  struggle  which  either 
discovers  the  exercise  of  that  power  to  be  contrary  to  law,  or 
(if  legal)  restrains  it  for  the  future.  This  was  the  case  in  the 
present  instance.  The  oppression  of  an  obscure  individual 
HaJbetu  corpus  g^^^  birth  to  the  fiimous  habeas  corpus  act,  31  Car.  2, 
^^^-  c.  2,  which  is  frequently  considered  as  another  Magna  Charta 

of  the  kingdom  ;  and  by  consequence  and  analogy,  has  abo, 
in  subsequent  times,  reduced  the  general  method  of  prooeediDg 
on  these  writs  (though  not  within  the  reach  of  the  statute,  bat 
issuing  merely  at  common  law)  to  the  true  standard  of  law  and 
liberty. 
Its  enactments.  The  statute  itself  enacts,  that  on  complaint  and  request,  in 
writing,  by  or  on  behalf  of  any  person  committed  and  chaiged 
with  any  crime  (unless  committed  for  treason  or  felony,  ei- 
pressed  in  the  warrant,  or  as  accessory,  or  on  suspicion  of 
being  accessory  before  the  fact  to  any  petit  treason  or  felonj, 
or  upon  suspicion  of  such  petit  treason  or  felony,  plainbf 
expressed  in  the  warrant ;  or  unless  he  is  convicted  or  chaiged 
in  execution  by  legal  process),  the  lord  chancellor,  or 
any  of  the  twelve  judges  in  vacation,  upon  viewing  a  copy  of 
the  warrant  or  af&davit  that  a  copy  is  denied,  shall  (unless  the 
party  has  neglected  for  two  terms  to  apply  to  any  court  for  his 
enlargement),  award  a  habeas  corpus  for  such  prisoner,  return- 
able inmiediately  before  himself,  or  any  other  of  the  judge8,(i) 
and  upon  retiun  made  shall  discharge  the  party,  if  bailaUe, 
upon  giving  security  to  appear  and  answer  the  accusation  in 
the  proper  court  of  judicature.  That  such  writs  shall  be  in- 
dorsed as  granted  in  pursuance  of  this  act,  and  signed  by  the 
person  awarding  them.  That  the  writ  shall  be  returned,  and 
the  pri^ner  brought  up  within  a  limited  time,  according  to 
the  distance,  not  exceeding  in  any  case  twenty  days.  IW 
of&ccrs  and  keepers  neglecting  to  make  due  returns,  or  not 
delivering  to  the  prisoner  or  his  agent,  within  six  hours  after 
demand,  a  copy  of  the  warrant  of  commitment,  or  shifting  the 
custody  of  a  prisoner  from  one  to  another,  without  sufficient 

{k)  See  the  last  note. 
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mm  or  authority  (specified  in  the  act),  shall  for  the  first 
fence  forfeit  100/L,  and  for  the  second  offence  200L,  to  the 
rty  grieved,  and  be  disabled  to  hold  his  office.  That  no 
rson  once  delivered  by  habeas  corpus  shall  be  recommitted 
'  the  same  offence,  on  penalty  of  500L  That  every  person 
(nmitted  for  treason  or  felony  shall,  if  he  requires  it,  the  first 
ek  of  the  next  term,  or  the  first  day  of  the  next  session  of 
9rwad  terminer,  be  indicted  in  that  term  or  session,  or  else 
mitted  to  bail,  unless  the  king's  witnesses  cannot  be  pro- 
ced  at  that  time ;  and  if  acquitted,  or  if  not  indicted  and 
edin  the  second  term  or  session,  he  shall  be  discharged  fiom 
I  imprisonment  for  such  imputed  offence ;  but  that  no  per^ 
Q  after  the  assizes  shall  be  open  for  the  county  in  which  he 
detained,  shall  be  removed  by  habeas  corpus  till  after  the 
sizes  are  ended,  but  shall  be  left  to  the  justice  of  the  judges 
assize.  That  any  such  prisoner  may  move  for  and  obtain 
B  habeas  corpus  as  well  out  of  the  chancery  or  cxchecjuer,  as 
It  of  the  king^s  bench  or  conunon  pleas;  and  the  lord  chan- 
Oor  or  judges  denying  the  same  on  sight  of  the  warrant,  or 
ith,  that  the  same  is  refused,  forfeit  severally  the  sum  of  500L 
bat  the  writ  of  habeas  corpus  shall  run  into  the  counties  pala- 
K,  cinque  ports,  and  other  privileged  places,  and  the  islands 
Guernsey  and  Jersey.  That  no  inhabitant  of  England 
xoept  persons  contracting,  or  convicts  praying  to  be  trans- 
ited, or  having  conunitted  some  capital  offence  in  the  place 
which  they  are  sent),  shall  be  sent  prisoner  to  Scotland,  Ire- 
od,  Jersey,  Guernsey,  or  any  places  beyond  the  seas,  within 
without  the  king's  dominions,  on  pain  that  the  party  com- 
itting,  his  advisers,  aiders,  and  assistants  shall  forfeit  to  the 
irty  grieved  a  sum  not  less  than  500/^,  to  be  recovered  with 
eble  costs ;  be  disabled  to  bear  any  office  of  trust  or  profit ; 
cur  the  penalties  oi  prtsnumire;  and  be  incapable  of  the 
ng's  pardon.  This  is  the  substance  of  that  great  and  import- 
it  statute,  which  extends  only  to  the  case  of  commitments  for 
ich  criminal  charge  as  can  produce  no  inconvenience  to 
oblic  justice,  by  a  temporary  enlargement  of  the  prisoner, 
1  other  cases  of  unjust  imprisonment  being  left  to  the  habeas 
>ffus  at  common  law(/).     But  even  upon  the  writ  at  the 

(0  By  56  Geo.  3,  c.  100,  any  judge  may  in  vacation  issue  this  writ^  returnable  im- 
^^iatdy,  or  at  a  day  certain  in  the  ensuing  term,  to  bring  up  the  body  of  any  person 
^nfiaed  otherwise  than  for  some  criminal  or  supposed  criminal  matter,  and  except  a 
^n  imprisoned  for  debt,  or  by  process  in  any  civil  suit,  who  complains  that  he  is 
^j^y  restrained  of  his  liberty  upon  a  charge  not  criminal,  and  who,  by  affidavit, 
^es  it  appear  that  there  is  probable  ground  for  relief.    The  court  may  also  issue  it  in 
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F.  N.  B.  89. 
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Ibid. 

Law  of  Nisi 
Pritts,  74. 

Adultery. 


Law  of  Nisi 
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common  law  it  must  now  be  obeyed  without  any  aUat  or 
piurieSy  or  an  attachment  ynll  issue. 

The  satisfactory  remedy  for  the  injury  of  fidse  imprisoih 
ment  is  by  an  action  of  trespass  vi  bt  armis,  usually  called  id 
action  for  imprisonment:  which  is  generally  and  almoit 
unavoidably,  accompanied  with  a  charge  of  assault  and  battery 
also :  wherein  the  party  may  recover  damages  for  the  injury  he 
has  received  ;  and  also  the  defendant  is,  as  for  all  other  injunei 
committed  with  force  or  vi  et  armis,  Uable  to  pay  a  fine  to  die 
king  for  the  violation  of  the  public  peace. 

The  injuries  which  affect  the  relative  rights  of  individually 
or  which  may  be  done  to  persons  as  members  of  socie^,  miy 
be  considered  under  the  following  rektions;  husband  and 
wife  (971),  parent  and  child  (^),  guardian  and  waid(o)^  master 
and  servant  (jd). 

Injuries  that  may  be  offered  to  a  person  considered  as  a 
husband  are  principally :  abduction^  or  taking  away  a  vasA 
wife  ;  adultery 9  or  criminal  conversation  with  her ;  and  beatisi 
or  otherwise  abusing  her.  Abduction  may  be  either  by  fiaui 
and  persuasion,  or  open  violence ;  though  the  law  in  boA 
cases  supposes  force  and  constraint,  the  wife  having  no  poirer 
to  consent ;  and,  therefore,  gives  a  remedy  by  writ  olrarith' 
ment  or  action  of  trespass  vi  et  artnisy  de  uxore  rapta  et  abifuia^ 
This  action  lay  at  the  common  law ;  and  thereby  the  husband 
shall  recover  not  the  possession  of  his  wife,  but  damages  fa 
taking  her  away:  and  by  3  Edw.  1,  c.  13,  the  ofiender  dull 
also  be  imprisoned  two  years  and  be  fined  at  the  pleasure  d 
the  king.  Both  the  king  and  the  husband  may,  therefore,  bife 
this  action ;  and  the  husband  is  also  entitled  to  recover  damages 
in  an  action  on  the  case  against  such  as  persuade  and  entice 
the  wife  to  live  separate  fix)m  him  without  a  sufficient  eaosei 
Adultery  or  criminal  conversation  with  a  man's  wife,  thou^i^ 
is  as  a  public  crime  left  by  our  laws  to  the  coercion  of  d^ 
spiritual  courts,  yet  considered  as  a  civil  injury,  the  law  gives 
a  satis&ction  to  the  husband  for  it  in  damages,  the  amount  d 
which  is  regulated  by  the  circumstances  of  the  case  and  the 
condition  of  the  parties  by  action  of  trespass  vi  et  armis  against 
the  adulterer.     In  this  case  and  upon  indictment  for  polygamy 


banco,  and  make  it  returnable  before  a  single  judge  at  a  day  certain  in  the  folknnof 
vacation.  The  judges  may,  in  such  cases,  though  the  return  be  legal,  examine  into  its 
truth,  and  if  they  doubt  it,  bail  the  prisoner.  See  the  case  of  the  Canadian  pdnoa^ 
ante,  360,  note  (j). 

(m)  See  ante,  p.  83.  (o)  See  ante,  p.  90. 

(»)  See  ante,  p.  87.  (/>)  See  ante,  p.  81. 
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Damage  in  fact  must  be  proved ;  though  generally  in  other 

les  reputation  and  cohabitation  are  sufficient  etfidence  of  Burr.  2057. 

niage.     Another  injury  is  that  of  beating  a  man's  wife  or  Beating  a  wife. 

terwise  ill  using  her :  fot  which  if  it  be  a  common  assault, 

teiy  or  imprisonment,  the  law  gives  the  usual  remedy  to 

(nrer  damages  by  action  of  trespass  vi  et  armisy  which  must 

brought  in  the  names  of  the  husband  and  vnfe  jointly  ;  but 

lie  beating  or  other  maltreatment  be  very  enormous,  so  that 

reby  the  husband  is  deprived  for  a  time  of  the  company  and 

stance  of  his  wife,  the  law  then  gives  him  a  separate  remedy 

an  action  of  trespass,  in  nature  of  an  action  upon  the  case 

this  ill  usage,  per  quod  consortium  amisit ;  in  which  he  shall 

wer  a  satisfaction  in  damages.  ^^?-  •^•*^*  ^'» 

njmies  to  a  person  considered  in  the  relation  oi  parent  are,  injuries  to  a 

kction^  or  taking  his  children  away,  and  marrying  his  son  person  as 

I  heir  without  the  father's  consent;    these  injuries  are  ^ 

lediable  by  a  writ  of  ravishment  or  action  of  trespass^  vi  et  p,  jj.  B.  90. 

ttt,  defiUoy  velfUia,  rapto  vel  abductOy  in  the  same  manner 

the  husband  may  have  it  on  account  of  the  abduction  of  his 

e. 

die  same  actions  mutatis  mutandisy  as  are  given  to  fathers,  To  persont  in 

iruardian  also  has  for  recovery  of  damatres  when  his  ward  '^«^»*w»  ^  ^ 

,  ,  -  .  ,  guardian  and 

tolen  or  ravished  away  from  him.     But  there  is  a  summary  ward. 

thod  of  redressing  complamts  relative  to  wards  and  guardians 

a{^Hcation  to  the  court  of  chancery ;  which  has  the  super-  F.  N.  B.  90. 

mdant  jurisdiction  of  all  infants.     And  by  12  Car.  2,  c.  24, 

tamentary  guardians  may  maintain  an  action  of  ravishment 

trespass  for  recovery  of  their  wards,  and  for  damages  to  be  2  P.Wms.  los. 

ilied  to  their  use. 

To  the  relation  between  master  and  servant  and  the  rights  Injuries  to 

ruing  therefix)m,  there  are  two  species  of  injuries  incident.  ^^^^  S^'r 

e  one  is  retaining  a  man's  hired  servant  before  his  time  is  and  servant. 

)ired;  the   other  is  beating  or  confining  him   in   such   a 

nner  that  he  is  not  able  to  perform  his  work.     The  first  is 

injury  to  the  master,  who  has  by  his  contract  purchased  for 

valuable  consideration  the  services  of  his  domestics  for  a 

aited  time,  for  which  the  law  has  given  a  remedy  by  a  special 

tKm  on  the  case ;  and  an  action  against  the  servant  for  the 

*n-performance  of  his  agreement     But  if  the  new  master  was  p^  j^  g.  167. 

>t  apprized  of  the  former  contract  no  action  lies  againt  him.  Ibid. 

tJe«  he  refuses  to  restore  the  servant  on  demand.     Another 

'jury  is  that  of  beating,  confining,  or  disabling  a  man's  servant, 

teh  depends  upon  the  same  principle  as  the  last ;  viz.  the 
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10  Rep.  310. 
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property  which  the  master  has  by  his  contract  acquired  in  the 
labour  of  his  servant  In  this  case  besides  the  remedy  of  an 
action  of  battery  or  imprisonment,  which  the  servant  himself  as 
an  individual  may  have  against  the  aggressor,  the  master  aa  a 
recompense  for  his  immediate  loss,  may  maintain  an  actioii  of 
trespass  vi  et  armis ;  in  which  he  must  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his  servant, 
fer  quod  servitium  amisiL 


CHAPTER  IX. 


Of  injuries  to 
personal  DTo- 
perty  ana  their 
remedies. 

To  personal 
property  in 
possession. 


Remedy. 


Replevin. 


Rescous. 


Writ  de  parco 

fracto, 

F.  N.  B.  101. 


2  Wm.  &  M. 
sess.  1 ,  c.  5. 


OF  INJURIES  TO  PERSONAL   PROPERTY. 

We  are  here  to  consider  the  injuries  that  may  be  offered  to 
the  rights  of  personal  property  in  possession^  and  to  diosetbt 
are  only  in  action. 

The  rights  of  personal  property  in  possession  are  liable  to 
two  species  of  injuries ;  the  amotion,  or  deprivation  (A  that 
possession,  and  the  abuse  or  damage  of  the  chattels  while  Ae 
possession  continues  in  the  legal  owner.  The  former,  (NT  de- 
privation of  possession,  is  also  divisible  into  two  brandies; 
the  unjust  and  unlawAil  taking  them  away,  and  the  mjoA 
detaining  them,  though  the  original  taking  might  be  lawful 

The  wrongful  taking  of  goods  being  clearly  an  injuiy,  the 
remedy  which  the  law  has  given  for  it  is,  first,  the  restitutioD 
of  the  goods,  with  damages  for  the  loss  sustained,  which  it 
effected  by  an  action  of  replevin ;  but  this  obtains  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongfol  distress; 
and  this,  and  the  action  of  detinue^  are  almost  the  only  actions 
in  which  the  specific  chattel  is  restored.  In  the  case  of  a  &* 
tress,  the  goods  being  in  the  custody  of  the  law,  the  taking 
them  back  by  force  is  looked  upon  as  an  atrocious  injury,  and 
denominated  a  rescousy  for  which  the  distrainer  has  a  remedj 
in  damages,  either  by  writ  of  rescotis^  in  case  they  were  ffiof 
to  the  pound,  or  by  writ  de  parco  fracto,  or  pound  breach,  in 
case  they  were  actually  impounded.  He  may  also,  at  his 
option,  bring  an  action  on  the  case  for  this  injury ;  and  shaD 
therein,  if  the  distress  were  taken  for  rent,  recover  treble 
damages.  The  term  rescous  is  also  applied  to  the  fonahk 
delivery  of  a  defendant,  when  arrested  fix)m  the  officer  who  is 
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Tying  him  to  prison ;  in  which  circumstances  the  plaintiff 

I  a  similar  remedy,  by  action  on  the  case,  or  of  rescous ;  or  6Mod.  211. 

the  sheriff  makes  a  return  of  such  rescous  to  the  court  out 

which  the  process  issued,  the  rescuer  will  be  punished  by  ^/^9,^*^* 

ichment. 

Vn  action  of  replevin,  the  regular  way  of  contesting  the  Action  of  re- 

dity  of  the  transaction,  is  founded  upon  a  distress  taken  P^^^- 

»Qg(iilly,  and  without  sufficient  cause;  being  a  redelivery 

the  pledge,  or  thing  taken  in  distress,  to  the  owner,  upon 

giving  security  to  try  the  right  of  the  distress,  and  to 
tore  it,  if  the  right  be  adjudged  against  him;  after  which  Co.  Liu.  145. 

distrainer  may  keep  it,   till   tender  made   of  sufficient 
ends,  but  must  then  redeliver  it  to  the  owner.     The  statute  8  Rep.  147. 
Marlbridge  directs  that  the  sheriff,  on  complaint  to  him  ^Jl^L  '  ^* 
de,  shall  proceed  to  replevy  the  goods.     And  by  1  P.  &  M.  Process  of  re- 
12,  the  sheriff  shall  make  at  least  four  deputies  in  each  pleyying. 
inty,  for  the  sole  purpose  of  making  replevins.     Upon  ap- 
cation,  therefore,  to  the  sheriff,  or  one   of  his  deputies, 
airity  is  to  be  given,   pursuant   to  the  statute  of  West 
Edw.  1,  a  2.     That  the  party  replevying  will  pursue  his 
ion  against  the  distrainer,  for  which  purpose  he  puts  in 
fgios  de  prosequendo,  or  pledges  to  prosecute ;  and  that  if 
s  ri^t  be  determined  against  him,  he  will  retmn  the  dis- 
»  again ;  for  which  purpose  he  is  also  bound  to  find  plegios 
retomo  habendo.     Besides  these  pledges,  the  sufficiency  of 
lich  is  discretionary,  and  at  the  peril  of  the  sheriff,  the 
ttute  11  Geo.  2,  c.  19,  requires  that  the  officer  granting  a 
plevin  on  a  distress  for  rent,  shall  take  a  bond,  with  two 
reties,  in  a  sum  of  double  the  value  of  the  goods  distrained, 
nditioned  to  prosecute  the  suit  with  effect,  and  without 
hij^  and  for  return  of  the  goods ;    which  bond  shall  be 
rigned  to  the  avowant,  or  person  making'  cc^nizance,  on 
quest  made  to  the  officer,  and  if  forfeited  maybe  sued  in  the 
one  of  the  assignee.    The  sheriff,  on  receiving  such  security, 
immediately,  by  his  officers,  to  cause  the  chattels  taken  in 
stresB  to  be  restored  into  the  possession  of  the  party  dis- 
ained  upon,  unless  the  distrainer  claims  a  property  in  the 
X)d8  80  taken ;  for,  if  by  this  method  of  distress  the  distrainer 
Bppens  to  come  again  into  possession  of  his  own  property,  in 
oods,  which,  before  he  had  lost,  the  law  allows  him  to  keep 
^m,  being  a  kind  of  personal  remitter.    If,  therefore,  the  dis- 
f*iner  claims  any  such  property,  the  party  replevying  must 
"Je  out  a  writ  de  proprietate  probanday  in  which  the  sheriff  is  ^^."*  ('tpro- 

.. -  ••11  •  1        prtetate  pro- 

^j  by  an  inquest,  m  whom  the  property,  previous  to  the  banda. 
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Of  the  return 
eloigned,  or 
^ongata. 

The  writ  of 
et^Muin 

Smith's  Com- 

monw.  b.  3, 

c.  10. 

%  Inst.  141. 

Hicks's 

Theaaur.  164. 

Raym.  475. 

2  Inst.  139. 

Ibid.  23. 

F.  N.  B.  69, 

70. 

Finch.  L.  317. 


Avowry. 

2  Smnd.  195. 


Cognizance. 


F.  N.  B.  69. 


cUstresSy  subsisted ;  and  if  it  be  found  to  be  in  the 
the  sheriff  can  proceed  no  farther,  but  must  return  *the  dain 
of  property  into  the  king's  bench  or  common  pleas,  to  be 
there  prosecuted.  If  the  distress  be  carried  out  of  the  county, 
or  concealed,  then  the  sheriff  may  return  that  the  goods  or 
beasts  are  eloigned^  elongata^  carried  to  a  distance  to  places  lo 
him  unknown ;  and  thereupon  the  party  replevying  shall  have 
a  writ  of  capias  in  withemamy  in  repetiio  namio,  signifying  s 
second  or  reciprocal  distress,  in  lieu  of  the  first,  which  w« 
eloigned.  Goods  so  taken  in  withernam  cannot  be  replevied 
till  the  original  distress  is  forthcoming :  but  in  common  cssei 
the  goods  are  delivered  back  to  the  party  replevying,  iwhoii 
then  bound  to  bring  his  action  of  replevin,  which  may  be  pro- 
secuted in  the  county  court,  be  the  distress  of  what  value  it 
may.  But  either  party  may  remove  it  to  the  superior  court 
of  king's  bench  or  common  pleas,  by  writ  of  recardarit  or 
pone;  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
cause ;  and  if  in  the  course  of  proceeding  any  right  of  fie^ 
hold  comes  in  question,  the  sheriff  can  proceed  no  fintber ; 
so  that  it  is  usual  to  carry  it  up,  in  the  first  instance,  io  tbe 
courts  of  Westminster  HalL  Upon  this  action  brought,  and 
declaration  deUvered,  the  distrainer,  who  is  now  the  defendant, 
makes  avowry  ;  that  is,  he  avows  taking  the  distress  in  his  own 
right,  or  the^ight  of  his  wife,  and  sets  Ibrth  the  reason  of  it, 
as  for  rent  arrear,  damage  done,  or  other  cause ;  or  else,  if  he 
justifies  in  another's  right,  as  his  bailiff  or  servant,  he  is  said 
to  make  cognizance  ;  that  is,  he  acknowledges  the  taking,  bat 
insists  that  such  taking  was  legal,  as  he  acted  by  the  command 
of  one  who  had  a  right  to  distrain ;  and  on  the  truth  and 
legal  merits  of  this  avowry,  or  cognizance,  the  cause  b  de 
termined.  (a)  If  it  be  determined  for  the  plaintiff,  wb.,  ^ 
the  distress  was  wrongfully  taken,  he  has  already  got  bii 
goods  back  into  his  own  possession,  and  shall  keep  tbem, 
and  moreover  recover  damages.  But  if  the  defendant  pie* 
vails,  by  the  default  or  nonsuit  of  the  plaintiff,  then  he  diaU 
have  a  writ  de  retorno  habendo,  whereby  the  goods  or  chattda 


t . 


(«)  By  1 1  Geo.  2,  c.  19,  a.  22,  the  defendant  may  avow  or  make  cognisance  gwwnfly 
as  therein  stated,  without  further  setting  forth  the  grant,  tenure,  demise,  or  title,  &(• 
See  the  form  of  an  avowry  under  the  statute  (3  Chitty,  952,  6th  ed.)  Stephen  on  Plm^ 
356.  To  this  avowry  or  cognizance  the  tenant  may  plead  non  demisit  or  won  teKUt* 
eviction  ;  riens  in  arrear  ;  levie  per  distress  ;  or  actio  non  accrevit  infra  sex  annos.  The*^ 
pleas  (see  explained  Coote's  Landlord  and  T.  647),  it  is  the  practice,  Mr.  Chitty  states- 
{Archb,  Q.  B.  Prac,  by  Chitty,  804:,  to  treat  as  within  the  rules  M.  T.  3  Wm.  4.  c.  U. 
and  H.  T.  4  Wm.  4. 
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ire  returned  again   into  his  custody ;   to  be  sold,  as  if  no 
replevin  had  been  made.     The  statute  restrains  the  plaintiff,  ^^  2,  ch.  2, 
when  nonsuited,  from  suing  out  any  fresh  replevin,  but  aUows  second  de- 
luni  a  judicial  writ,  issuing  out  of  the  original  record,  and  li^e^^cc. 
cded  a  writ  of  second  deliverancey  in  order  to  have  the  same 
dkresi  again  deUvered  to  him,  on  giving  the  like  security  as 
iK&ie.    And  if  the  plaintiff  be  a  second  time  nonsuit,  or  if 
the  defendant  has  judgment  upon  verdict  or  demurrer,  in  the 
fat  replevin,  he  shall  have  a  writ  of  return  irreplevisable^  after 
ikich  no  writ  of  second  deliverance  shall  be  allowed.     In  case  2  Imi.  340. 
of  a  distress  for  rent  arrear,  the  statute  17  Car.  2,  c.  7,  directs, 
dttt  if  the  plaintiff  be  nonsuit  before  issue  joined,  then,  upon 
■ggestion  made  on  the  record,  in  nature  of  an  avowry  or 
cognizance;    or  if  judgment  be  given  against  him,  on   de- 
omrrer,  then,  without  any  such  suggestion,  the  defendant  may 
b?e  a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury, 
■id  ghall  recover  the  amount  of  it  in  damages,  if  less  than  the 
near  of  rent ;  or  if  more,  then  so  much  as  shall  be  equal  to 
ndi  arrear,  with  costs ;  or  if  the  nonsuit  be  after  issue  joined, 
ar  if  a  verdict  be  against  the  plaintiff,  then  the  jury  impa- 
adled  to  try  the  cause  shall  assess  such  arrears  for  the  defend- 
KH;  and  if  in  any  of  these  cases  the  distress  be  insufficient  to 
nuwer  the  arrears  distrained  for,  the  defendant  may  take  a  far-  n  Car.  %  c.  7. 
^  distress  or  distresses.     But,  if  pending  a  replevin  for  a 
bnoer  distress,  a  man  distrains  again  for  the  same  rent  or 
Krrice,  then  the  party  is  not  driven  to  his  action  of  replevin, 
bot  shall  have  a  writ  of  recaption^  and  recover  damages  for  the  Writ  of  recap- 
defendant,  the  re-distrainor's  contempt  of  the  process  of  the    °°' 
Uw. 

Other  remedies  for  the  unlawfiil  taking  of  a  man's  goods 
ooonst  only  in  recovering  a  satisfaction  in  damages.  As  if  a 
nuD  takes  the  goods  of  another  out  of  his  actual  or  virtual 
poiKSBion,  without  a  lawftil  title,  and  not  animo  furandiy  an 
uSaxxL  of  trespass  vi  et  armis  will  lie  to  recover  not  the  thing 
itself  but  damages  for  the  loss  of  it  Or  if  committed 
without  force  the  party  may,  at  his  choice,  have  another 
i^emedy  in  damages  by  action  of  trover  and  conversion^  of  which 
Wieafter. 

Deprivation  of  possession  may  also  be  by  an  unjust  detainer  of  unjutt  de- 
of  another's  goods,  though  the  original  taking  was  lawful.     As  uiner  of  goods, 
ifl  distrain  another's  cattle  damage  feazant,  and  before  they 
^  impounded  he  tenders  me  sufficient  amends,  he  shall  have 
^  action  oi  replevin  against  me  to  recover  them :  in  which  he  ^-  N.  B.  S9. 
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shall  also  recover  damages,  but  for  the  detentien  only,  not  die 
caftiofiy  which  was  lawful ;  also,  if  I  lend  a  man  a  horBe^andln 
af)^rwards  refuses  to  restore  it,  this  injury  oonsistB  in  die 
detaining,  and  not  in  the  original  taking,  and  the  regohr 
method  for  me  to  recover  possession  is  by  action  of  ik^km 
But  the  defendant  being  permitted  to  wage  his  law  (i)  in  dn 
action,  it  is  of  late  much  disused,  having  given  ^ace  tadtt 
action  of  trover. 

This  action  oi  trover  and  convertum  was  in  its  arig^D4fli 
action  of  trespass  on  the  case,  for  recovery  of  damages^agaart 
such  person  as  hsA  found  another^s  goods,  and  refused  to  ddhft 
them  upon  demand,  but  converted  them  to  his  own  use ;  fiol 
which  finding  and  conversion  it  is  called  an  action  iitnm 
and  conversion.  The  fireedom  of  this  action  firom  wager  ef 
law  and  the  less  degree  of  certainty  requisite  in  descriluDg  Ae 
goods,  gave  it  so  considerable  an  advantage  over  the  action  if 
detintie,  that  by  a  fiction  of  law  actions  of  trover  were  atkog^ 
permitted  to  be  brought  against  any  man  who  had  in  !■ 
possession  by  any  means  whatsoever,  the  personal  goodi  «f 
another,  and  sold  them  or  used  them  without  the  conKnt  4 
the  owner,  or  refused  to  deUver  them  when  demanded.  The 
injuiy  lies  in  the  conversion ;  for  any  man  may  take  the  gooA 
of  another  into  possession  if  he  finds  them;  but  no  finder  ii 
allowed  to  acquire  a  property  therein,  unless  the  owner  befir 
ever  unknown ;  and  therefore  he  must  not  convert  them  ti 
his  own  use  which  the  law  presumes  him  to  do,  if  he  lefoMiti 
restore  them  to  the  owner  ;  for  which  reason  such  refusal  ate 
is  primd  facie  sufficient  evidence  of  a  conversioiL  Hie  faetti 
the  finding  or  trover  is  therefore  now  totally  immaterial;  fa 
the  plainti£P  needs  only  to  suggest  (as  words  of  form)  that  k 
lost  such  goods,  and  that  the  defendant  found  them ;  and  if  k 
proves  that  the  goods  are  his  property,  and  that  the  defendiDl 
had  them  in  his  possession  it  is  sufficient  A  convernonanll 
be  fiilly  proved ;  and  then  the  plaintiff  shall  recover  damma 
equal  to  the  value  of  thethingconverted,  but  not  the  thing  ]iad( 
which  nothing  will  recover  but  an  action  ol  detinue  or  tifUk 

The  remedies  given  by  the  law  for  damage  to  things  peisooa 
whilst  in  the  possession  of  the  owner,  as  hunting  a  man*8  deef 
shooting  his  dogs,  poisoning  his  cattle  or  otherwise  injaiifl( 
his  chattels  are,  by  action  of  trespass  vi  et  armis,  where  Ae  a^ 


(i)  AboUshed  by  3  &  4  Wm.  4,  c.  42,  s.  13,  by  which  it  is  enacted  that  nowigerfli 
law  should  thereafter  be  allowed. 
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M  m  Itself  inunediately  injurious  to  another's  property,  and 
Aewfcre  neoesBarily  accompanied  with  some  degree  of  force ; 
wi  by  ipedal  action  on  the  case  when  the  act  is  in  itself 
ndrfferenty  and  the  injury  only  consequential,  and  theiefere, 
nog  without  any  breach  of  die  peace. 

Iqiiiries  to  things  in  ctctian  only,  are  such  as  may  be  offered  On  injuries  to 
todiose  rights  which  are  founded  on  and  arises  from  contracts^  on  contmSs. 
sther  express  or  implied. 

Ezpreas  contracts  include  debts,  covenants,  and  promises.  Of  express 
He  1^  acceptation  of  debt  is  a  sum  of  money  due   by  "^'^^^cu- 
BMm  and  express  agreement ;  as  by  a  bond  for  a  determinate  Debt. 
Hi;  a  bill  or  note ;  a  special  bargain ;  or  a  rent  reserved  on  a 
bse  where  the  quantity  is  fixed  and  specific,  and  does  not 
kfeod  on  any  subsequent  valuation  to  settle  it    The  non- 
psfinent  of  these  is  an  injury  for  which  the  proper  remedy  is 
^9£&(mc£debt,  to  compel  titie  performance  of  the  contract  and  F.  N.  B.  119. 
ftKffet  the  specific  sum  due.     This  is  the  shortest  and  surest 
tatdy ;  particularly  where  the  debt  arises  upon  a  deed  or  instru- 
ment under  seaL(c).   So  if  I  verbally  agree  to  pay  a  man  a  certain 
(rice  fiyr  a  certain  parcel  ofgoods,  and  fidl  in  the  performance,  an 
MBtkniof  debt  lies  against  me ;  for  this  is  also  a  determinate  con- 
tact; but  if  I  agree  for  no  settled  price,  I  am  not  liable  to  an 
lelioD  of  debt,  but  a  special  action  on  the  case  according  to  the 
Mtore  of  nny  contract     But  in  an  action  on  the  case  on  what  is  Action  on 
BdSed  an  inikiitaius  assumpsit,  which  is  not  broughtto  compel  a  *^^^^^^' 
fecific  performance  of  the  contract,  but  to  recover  damages 
V  its  non-performance,  the  implied  assumpsit,  and  consequently 
lie  damages  for  the  breach  of  it,  are  of  their  nature  indetei^ 
ninate;  and  if  any  debt  be  proved  however  less  than  the  sum 
kmanded,  the  kwvrill  raise  a  promise  pro  tanto,  and  the 
images  will  of  course  be  proportioned  to  the  actual  debt 

(c)  By  3  &  4  Win.  4,  c.  42,  8.  3,  all  actions  of  debt  for  rent  upon  an  indenture  of 
lniK«  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  actions 
tf  Mt  or  scire  faeias  upon  any  recognizance,  and  all  actions  of  debt  upon  any  award, 
the  sobmiirion  is  not  by  specialty,  any  fine  due  in  respect  of  any  copyhold 
or  for  an  escape,  or  for  money  levied  on  any  scire  facias,  and  all  actions  for 
poaltiea  or  damages  given  to  the  party  grieved  by  statute,  shall  be  commenced,  the  said 
letioiii  for  rent  upon  an  indenture  of  demise  or  covenant  upon  any  bond  or  other 
<PMialty,  actions  of  debt  or  scire  facias  upon  recognizance,  within  ten  years  after 
AsgBit,  1833,  or  within  twenty  years  after  the  cause  of  such  actions ;  the  said  actions 
^^  perty  griered  for  penalties  or  damages  given  by  statute  within  two  years  after 
^  caoMS  of  such  actions ;  and  the  other  actions  within  six  years  after  the  causes  of 
lodi actions;  but  the  act  does  not  extend  to  any  action  given  by  any  statute  where  the 
^  for  bringing  such  action  is  specially  limited  by  such  statute. 
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Form  of  the  The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and 

^^^'  detinety  and  sometimes  in  the  detinet  only ;  that  is,  the  writ  states 

either  that  the  defendant  owes  and  mijustly  detains  the  debtor 
thing  in  question,  or  only  that  he  unjustly  detains  it  It 
is  brought  in  the  debet  as  well  as  detinety  when  sued  by  one 
of  the  original  contracting  parties,  who  personally  gave  we 
credit  against  the  other  who  personally  incurred  the  debt,  or 
against  his  heirs,  if  they  are  bound  to  the  payment ;  as  by  the 
obligee  against  the  obligor,  the  landlord  against  the  tenant,  &Ci 
But,  if  it  be  brought  by  or  against  an  executor  for  a  debt  due 
to  or  from  the  testator,  this  not  being  his  own  debt  shaDbe 
F.  N.  B.  119.  sued  for  in  the  detinet  only.  So  if  the  action  be  for  goods  fa 
com,  or  a  horse,  the  writ  must  be  in  the  detinet  only;  fa 
nothing  but  a  sum  of  money,  for  which  I,  or  my  anceston^  k 
my  name,  have  personally  contracted,  is  properly  coDsideRd 
as  my  debt. 
Covenants.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act^ 

or  to  omit  one,  is  another  species  of  express  contracts,  dii 
violation,  or  a  breach  of  which,  is  a  civil  injury.     The  reme^ 
F.  N.  B.  145.    f^r  ^^  is  by  a  writ  of  covenant ;  which  directs  the  sheriff  to 
command  the  defendant  generally  to  keep  his  covenant  ivith 
the  plaintiff,  (without  specifying  the  nature  of  the  covenant) 
or  shew  good  cause  to  ihe  contrary ;  and  if  he  continues  re- 
fractory, or  the  covenant  is  already  so  broken  that  it  cannot 
now  be  specially  performed,  then  the  subsequent  proceedingi 
set  forth  with  precision  the  covenant,  the  breach,  and  the  k» 
which  has  happened  thereby ;  whereupon  the  jury  will  pw 
Covenimtsreal   damages  in  proportion  to  the  injury  sustained.     TTiereiBOoe 
to  convey  or     species  of  covenant  of  a  different  nature  from  the  rest,  and 
lanSs!*  °  ^^^  ^  *  covenant  real,  to  convey  or  dispose  of  lands,  which 

Hal.onF  N  B.  seems  to  be  partly  of  a  personal,  and  partly  of  a  real  oatuie. 
14a  For  this,  the  remedy  is  by  a  special  writ  of  covenant  fa  • 

specific  performance  of  the  contract,  concerning  certain  landi 
described  in  the  writ  ({2).  It  directs  the  sheriff  to  commaDd 
the  defendant,  here  called  the  deforciant,  to  keep  the  cove- 
nant made  between  the  plidntiff  and  him,  concerning  tk 
identical  lands  in  question. 

No  person  could,  at  common  law,  take  advantage  of  anj 
covenant  or  condition,  except  such  as  were  parties  or  privi*^ 


(d)  By  3  &  4  Wm.  4,  c.  27,  s.  36,  the  writ  of  covenant  real  was  abolished.  1^ 
remedy  now  is  by  action  of  covenant,  which  lies  where  a  party  claims  damages  forbresc^ 
of  covenant,  or  piomise  under  seal. 


or  INJUBIB8  TO  PEB80NAL  PROPERTY.  373 

dMieto;  and  of  course  no  grantee  or  assignee  of  any  reversion  Fmch.  L.  195. 
or  rent    But  by  3  Hen.  8,  c.  34,  the  assignee  of  a  reversion, 
after  notice  of  such  assignment,  has  the  same  remedies  against  Co.  Litt  215. 
llic  particular  tenant  by  entry  or  action  for  waste,  or  other  ^JScf  hs. 
Meitores,  non-payment  of  rent  and  non-performance  of  con- 
ditions, covenants,  and  agreements,  as  the  assignor  himself 
befixe  had ;  and  the  statute  makes  him  equally  liable  on  the 
other  hand  for  acts  agreed  to  be  performed  by  the  assignor, 
eioeptin  the  case  of  warranty. 

A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  promises, 
nothing  but  the  solemnity  of  writing  and  sealing  to  make  it 
ibflolutely  the  same.     If  dierefore  it  be  to  do  any  explicit  act, 
ittt  an  express  contract  as  much  as  any  covenant,  and  the 
Iffeach  of  it  is  an  equal  injury.     The  remedy  indeed  is  not 
ttactly  the  same ;  since,  instead  of  an  action  of  covenant,  there 
only  lies  an  action  upon  the  case,  for  what  is  called  the  cw- 
fianprit,  or  undertaking  of  the  defendant;    the  fidlure  of 
performing  which  is  the  wrong  or  injury  done  to  the  plaintiff, 
the  damages  whereof  a  jury  are  to  estimate  and  settle.     As  if 
a  builder  promises,  undertakes,  or  assumes  to  Caius,  that  he  will 
hnild  and  cover  his  house  within  a  time  limited,  and  fails  to  do 
It,  Caius  has  an  action  on  the  case  against  the  builder  for  this 
hveach  of  his  express  promise,  undertaking,  or  assumpsit^  and 
AaD  recover  a  pecuniary  satisfation  for  the  injury  occasioned 
faj  such  delay.    So  also  in  the  case  of  a  debt  by  simple  contract, 
if  the  debtor  promises  to  pay  it,  and  does  not,  this  breach  of 
ptomise  entitles  the  creditor  to  his  action  on  the  case,  as  well 
« to  an  action  of  debt     Thus  likewise  a  promissory  note  or  4  Rep.  92. 
note  of  hand,  not  under  seal,  to  pay  money  at  a  certain  day, 
11  an  express  axsumpsit ;  and  the  payee  at  common  law,  or  by 
ciMtoni  and  act  of  parliament,  the  indorsee,  may  recover  the 
vahe  of  the  note  in  damages  if  it  remains  unpaid.   The  Statute  of  agreement, 
of  Frauds  29  Car.  2,  c.  3,  enacts,  that  in  the  five  following  cases  l^^^  ^^ 
IK)  verbal  promise  shaU  be  sufficient  to  ground  an  action  upon,  the  Sutute  of 
Iwt  at  the  least,  some  note  or  memorandum  of  it  shall  be  made  ^^^^ 
in  writing,  and  signed  by  the  party  to  be  charged  therewith; 
1*  Where   an  executor  or  adminstrator  promises  to  answer 
Nonages  out  of  his  own  estate.     2.  Where  a  man  undertakes 
to  answer  for  the  debt,  default,  or  miscarriage  of  another. 
^  Where  any  agreement  is  made  upon  consideration  of  mar- 
'Mige.    4.  Where  any  contract  or  sale  is  made  of  lands,  tene- 
""■^ems,  or  hereditaments,  or  any  interest  therein.     5.  Where 
^re  is  any  agreement  that  is  not  to  be  performed  within  a 
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year  from  the  making  thereo£    In  all  tbese  caaes  a  mei 
verbal  assumpsit  is  void. 

Implied  contracts,  are  those  which  the  law  presumes  ensj 
man  has  contracted  to  perform,  and  upon  this  pcesomptiaB 
makes  him  answerable  to  such  persons  as  suffisr  by  his  noo- 
performance.     Thus  every  man  is  bounds  and  has  viitud^ 
agreed  by  the  fundamental  constitution  of  govemmeBl,  to 
which  he  is  a  contracting  party^  to  pay  such  particalar  maiBd 
money  as  are  charged  on  him  by  the  sentence,  or  aaseaedkj 
the  interpretation  of  the  law.     Whatever  therefore  the  isii 
order  any  one  to  pay,  that  becomes  a  debt,  which  he  bv 
before  hand  contracted  to  discharge.    And  this  implied  Sfgnt 
ment  it  is  that  gives  the  plaintiff  a  right  to  a  second  actn^ 
founded  merely  on  the  general  contract,  in  order  to  reoover 
such  damages  as  ai^  assessed  by  the  jury,  and  adjudged  hj  the 
court  to  be  due  from  the  defendant  to  the  plaintiff  in  mj 
former  action.     So  that  if  he  has  once  obtained  a  judgnat 
against  another  for  a  certain  sum,  and  ne^ects  to  take  otf 
execution  thereupon,  he  may  afterwards  bring  an  actkn  cf 
debt  upon  this  judgment  (e),  and  shall  not  be  put  iqNmthe 
proof  of  the  original  cause  of  action,  the  showing  of  the  jo%* 
ment  alone  being  sufficient. 

On  the  same  principle,  it  is  (of  an  implied  originid  coota^ 
to  submit  to  the  rules  of  the  community  whereof  we  m 
members)  that  a  forfeiture  imposed  by  the  bye-laws  and  prinfe 
ordinances  of  a  corporation  upon  any  that  belong  to  the  bo^i 
or  an  amercement  set  in  a  court  leet  or  court  baron  xxpm  mj 
of  the  suitors  to  the  court,  create  a  debt  in  the  eye  of  the  Iff ; 
for  which  the  remedy  is  by  action  of  debt 

The  same  reason  may  be  applied  to  all  penal  statutes  (X 
this  sort  is  the  forfeiture  inflicted  by  the  statute  of  Windieflle^ 
(explained  and  enforced  by  several  subsequent  statutes)  opOB 
the  hundred  wherein  a  man  is  robbed,  which  is  memtlo 
oblige  the  hundredors  to  make  hue  and  cry  after  the  fcko; 
for  if  they  take  him  they  stand  excused.  But  otherwise  A^ 
party  robbed  may  have  against  them  a  special  action  oo  tk 
case,  for  damages  equivalent  to  his  loss.  And  of  the  no* 
nature  is  the  action  given  by  9  Geo.  1,  c.  22  (/),  called  tk 
black  act,  against  the  inhabitants  of  any  hundred  for  iasa^ 


(e)  See  ante,  note  (c)  to  this  chapter. 

(/)  Repealed  by  7  &  8  Geo.  4,  c.  27  ;  and  see  the  act  of  7  &  8  Geo.  4,  c.  31,  foro»- 
solidating  and  amending  the  laws  in  England  relative  to  remedies  against  the  lun^ 
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GMooed  by  the  ofiencea  enumerated,  and  made  felony  by 

It  act  But  more  usually  these  forfeitures,  created  by  statute^ 

given  at  large  to  any  common  informer;  and  hence  such 

ions  ave  called  popular  actions,  because  they  are  given  to 

ftofie  in  general     Sometimes  one  part  is  given  to  the  Of^mtem 

j^  to  the  poor,  or  to  some  public  use,  and  the  other  part  to  •*^°^ 

mtormer  or  prosecutor,  and  then  the  suit  is  called  a  qui  tarn 

on,  because  it  is  brought  by  aperson,  '*  qui  tarn  pro  domine 

U  #^  quam  pro  se  ipso  in  hoc  parte  tequUurJ*     If  the  2  Hawk.  P.a 

^  therefore,  himself  commences  this  suit,  he  shall  have  the  ^^' 

de  fovfeituie.    But  if  any  one  has  begun  a  qui  tarn  or 

iilar  action,  no  other  person  can  pursue  it ;  and  the  verdict 

led  upon  the  defendant,  in  the  first  suit,  is  a  bar  to  aU 

en^  and  conclusive  even  to  the  king  himself.    Hiis  fine- 

9tfy  occasioned  offenders  to  procure  their  own  fiiends  to 

jin  a  suit,  in  order  to  forestall  and  prevent  other  actions ; 

hy  4  Hen.  7,  c  20,  no  recovery,  otherwise  than  by  verdict, 

■ned^by  oolhiaion  in  an  action  popular,  shall  be  a  bar  to 

^  odier  acti<m  prosecuted  bond  fide. 

^  second  class  of  implied  contracts  are  such  as  do  not  arise  Implied  con- 

n  the  express  determination  of  any  court,  or  the  positive  natunlreuon 

iction  of  any  statute ;  but  firom  natural  reason  and  the  just  and  just  con- 

itruction  of  law.    Which  class  extends  to  all  presumptive  \^ 

ieitakings  or  atsufnpeitt,  which,  thou^    never  perhaps 

Bally  made,  yet  constantly  arise  from  this  general  implica- 

I  and  intendment  of  the  courts  of  judicature,  that  every 

1  has  engaged  to  perform  what  his  duty  or  justice  requires. 

08  if  I  employ  a  person  to  transact  any  business  for  me,  or  Anumpnt. 

finn  any  work,  the  law  implies  that  I  undertook  or  assumed  J^^^"^ 

My  him  so  much  as  his  labour  deserved.     And  if  I  neglect 

nuike  him  amends,  he  has  a  remedy  for  this  injury  by 

iging  his  action  on  the  case  upon  this  implied  assumpsit : 

adn  he  is  at  liberty  to  suggest  that  I  promised  to  pay  him 

much  as  he  reasonably  deserved,  and  then  aver  that  his 

iUe  was  reaUy  worth  such  a  particular  sum,  which  the 

eodant  has  omitted  to  pay.    But  this  valuation  of  his  trouble 

obmitted  to  the  determination  of  a  jury ;  who  will  assess 

h  a  sum  in  damages  as  they  think  he  really  merited.     This 

aUed  an  assumpsit  on  a  quantum  meruit 

Hiere  is  also  an  implied  assumpsit  on  a  quantum  valehaty  Taking  op 

ich  is  very  similar  to  the  former ;  being  only  where  one  fi^<*^* 

^  up.  goods  or  wares  of  a  tradesman,  without  expressly 

(eeing  for  the  price.     There  the  law  concludes  that  both 


Receiving 
money  belong, 
ing  to  another. 
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parties  agreed  that  the  real  value  of  die  goods  should  be  paid 
and  an  action  on  the  case  may  be  brought  aoooidiii^y,  if  tl 
vendee  refuses  to  pay  that  value. 

A  third  species  of  implied  assumpsit  is  when  one  has  hac 
and  received  money  belonging  to  another,  without  any  vahiafaie 
consideration  given  on  the  receiver's  part ;  for  the  lawcoDstniei 
this  to  be  money  had  and  received  for  the  use  of  the  o^nier 
only ;  and  implies  that  the  person  so  receiving,  promised  and 
undertook  to  account  for  it  to  the  true  proprietor.  And  if  he 
unjustly  detains  it,  an  action  on  the  case  lies  against  him  far 
the  breach  of  such  implied  promise  and  undertaking;  aodhe 
will  be  made  to  repair  the  owner  in  damages  equivalents 
what  he  has  detained  in  violation  of  his  promise.  This  is  m 
extensive  remedy,  and  lies  for  money  paid  by  mistake,  or  on 
a  consideration  which  happens  to  &il,  or  through  impoationf 
extortion,  or  oppression,  or  where  any  undue  advantage  ii 
taken  of  the  plaintiff's  situation.  Where  a  person  has  laid  08t 
and  expended  his  own  money  for  the  use  of  another,  at  Ik 
request,  the  law  implies  a  promise  of  repayment,  and  an 
action  will  lie  on  this  assumpsit 

Upon  a  stated  account  between  two  merchants,  or  odier 
perisons,  the  law  implies,  that  he  against  whom  the  balance 
appears,  has  engaged  to  pay  it  to  the  other,  though  there  be 
not  any  actual  promise.  And  from  this  implication,  an  action 
on  the  case  may  be  brought,  declaring  that  the  plaintiff  and 
defendant  had  settled  their  accounts  tc^ther,  insimid  eoth 
putassenty  (which  gives  name  to  this  species  of  cLSsumpsU)  and 
that  the  defendant  engaged  to  pay  the  plaintiff  the  balance^ 
but  has  since  neglected  to  do  it  But  if  no  account  has  been 
made  up,  then  the  legal  remedy  is  by  bringing  a  writ  of  accoM^ 
de  computoy  commanding  the  defendant  to  render  a  just  aocooat 
to  the  plaintiff,  or  shew  the  court  good  cause  to  the  ccmtFarj* 
In  this  action,  if  the  plaintiff  succeeds,  there  are  two  jndp 
ments ;  the  first  is,  that  the  defendant  do  account  (jjuod  Mr 
putet)  before  auditors  appointed  by  the  court  {g) ;  and  lAen 
such  account  is  finished,  then  the  second  judgment  is,  that  k 
do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  TUs 
action  by  the  old  common  law,  being  only  between  thepartitf 
themselves,  and  not  their  executors;  because  matters  ofi^ 
count  rested  solely  in  their  own  knowledge,  the  statute,  4  Ana 

{g)  The  rule  to  appoint  auditors  is  absolute  in  the  first  instance ;  Archer  r.  Priiekri 
3  D.  ^  A.  596.  The  defendant  cannot  pay  money  into  court ;  Butt.  N.  P.  138.  '^ 
action  of  account  may  now  be  considered  as  nearly  obsolete. 


4  Burr.  1012. 

Money  paid 
for  another. 

Carth.  446. 
2  Keb.  99. 


Balance  upon 
an  account 
stated. 


F.  N.  B.  116. 


Co.  Litt.  90 
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m  an  action  of  account  against  the  executors  and 
imtoiB  (A). 

ast  class  of  contracts  implied  by  reason  and  construe-  Undertaking 
law,  arises  upon  this  supposition,  that  every  one  who  ^^  rat™' 
Les  any  office,  employment,  trust,  or  duty,  contracts 
we  who  employ  or  entrust  him,  to  perform  it  with  in- 
dulgence, and  skill.      And  if  by  his  want  of  either 

qualities  any  injury  accrues  to  individuals,  they  have 
nedy  in  damages  by  a  special  action  on  the  case.  If 
S  does  not  execute  a  writ  sent  to  him,  or  if  he  wilfully 

fidse  return  thereof;  in  both  these  cases,  the  party  Moore,  431. 
d  shall  have  an  action  on  the  case  for  damages,  to  be   * '  ^*  ^' 
by  a  jury.     If  a  sheriff,  or  gaoler,  suffers  a  prisoner,  ^^-  Elix.  626. 
ken  upon  mesne  process,  (that  is,  during  the  pendency 
)  to  escape,  he  is  liable  to  an  action  on  the  case.     But, 
udgment,  a  gaoler  or  a  sheriff,  permits  a  debtor  to 
rho  is  charged  in  execution  for  a  certain  sum,  the  debt  ]^"^.^^-  *"^ 
tely  becomes  his  own,  and  he  is  compellable  by  an  2  Inst.  382! 
debty  being  a  sum  liquidated,  and  ascertained,  to  satisfy 
itor  his  whole  demand.      An  advocate,  or  attorney, 
ays  the  cause  of  his  cUent,  or  being  retained,  neglects 
r  at  the  trial,  by  which  the  cause  miscarries,  is  liable 
tion  on  the  case  for  a  reparation  to  his  injured  client  Knch.  L.  188. 
also  in  law  an  implied  contract  with  a  common  inn-  Liability  of 
o  secure  his  guests  goods  in  his  inn ;  with  a  common  J!^"^  fSrier^^ 
Mr  barge-master,  to  be  answerable  for  the  goods  he  other  workman, 
with  a  common  farrier,  that  he  shoes  a  horse  well, 
aming  him ;  with  a  common  tailor,  or  other  workman, 
performs  his  business  in  a  workmanlike  manner,  in 


&  4  Wm.  4,  c.  42,  8.  2,  actions  of  tretipass  or  case  may  be  maintained  by  the 
)r  administrators  of  any  person  deceased  for  any  injury  to  the  real  estate  of 
lerson  committed  in  his  lifetime,  for  which  an  action  might  have  been  main- 
luch  person,  so  as  such  injury  shall  have  been  committed  within  six  calendar 
fore  the  death  of  such  person,  and  provided  such  action  be  brought  within 
iter  the  death ;  and  the  damages,  when  recovered,  shall  be  part  of  the  per- 
e  of  such  person ;  and  actions  of  trespass  or  case  may  be  maintained  against 
)r  administrators  for  any  wrong  committed  by  the  deceased  in  his  lifetime  to 
respect  of  his  property,  real  or  personal,  so  as  such  injury  shall  have  been 
within  six  calendar  months  before  such  person's  death,  and  so  as  such  action 
rought  within  six  calendar  months  after  such  executors  or  administrators 
taken  upon  themselves  the  administration  of  the  estate  and  effects ;  and  the 
>  be  recovered  in  such  action  shall  be  payable  in  like  order  of  administration 
lontract  debts.    By  s.  14,  actions  of  debt  on  simple  contract  shall  be  main- 

any  court  of  common  law  against  any  executor  or  administrator. 
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11  Rep.  54.  whkh  if  they  fidl,  an  action  on  the  case  lies,  to  recover  dama^ 
324.  £j^j.  g^^Yi  breach  of  their  general  undertaking.  But  if  I  emplo 
a  person  to  transact  any  of  these  concerns^  whose  commai 
profession  and  business  it  is  not,  the  law  implies  no  suet 
general  undertakings  but  in  order  to  charge  him  with  damage^ 
a  special  agreement  is  required.  If  an  inkeeper  haiig^  out  a 
sign,  and  opens  his  house  for  travellers,  it  is  an  imjdiedeogiige- 
ment  to  entertain  all  persons  who  travel  that  way ;  and  npoD 
this  universal  assumpsii,  an  action  on  the  case  will  lie  agiiiat 
him  for  damages,  if  he,  without  good  reason,  refuses  to  adiat 

1  Vcntr.  333.    ^  traveller.    If  any  one  cheats  me  with  fidse  cards  or  dioc^or 

by  &lse  weights  and  measures,  or  by  selling  me  one  commodity 
for  another,  an  action  on  the  case  also  lies  against  him  it 
damages,  upon  the  contract  which  the  law  always  implies  that 

10  Rep.  56.  eveiy  transaction  is  fidr  and  honest  In  contracts  for  saks^  it 
is  also  understood  that  the  seller  undertakes  that  the  oom- 
modity  he  sells  is  his  own ;  and  if  it  proves  otherwise,  an  actioo 
on  the  case  lies  against  him  to  exact  damages  for  this  deceit 
In  contracts  for  provisions,  it  is  always  implied  that  they  are 
wholesome ;  and  if  they  are  not,  the  same  remedy  may  be 
had.  If  upon  the  sale  of  any  thing,  the  seller  warrants  itgoo^ 
the  law  annexes  a  tacit  contract  to  this  warranty,  that  if  it  be 
not  so,  he  shall  make  compensation  to  the  buyer ;  else  it  is  id 
injury  to  good  &ith,  for  which  an  action  on  the  case  wSih 

F.  N.  B.  94.  to  recover  damages.  The  ¥rarranty  must  be  upon  the  udis 
for  if  it  bf  made  after^  and  not  at  the  time  of  the  sale,  it  isa 

Finch.  L.  189.  void  warranty,  for  it  is  then  made  without  any  consideration; 
nor  does  the  buyer  then  take  the  goods  upon  the  credit  of 
the  vendor.  The  warranty  can  only  reach  to  things  in  \xss% 
at  the  time  of  warranty  made,  and  not  to  things  in  futmoi 
as  that  a  horse  is  sound  at  the  buying  of  him ;  not  that  be  fffi 
be  sound  two  years  hence.     But  if  the  vender  knew  the  goodf 

2  Roll.  Rep.  5.  *^  ^  unsound,  and  used  any  art  to  disguise  them ;  or  if  they 

are  in  any  shape  different  from  what  he  represents  them  to  be 
to  the  buyer,  this  artifice  shall  be  equivalent  to  an  exprefi 
warranty,  and  the  vender  is  answerable  for  their  goodneaa* 

A  general  warranty  will  not  extend  to  guard  against  defects 
that  are  plainly  and  obviously  the  object  of  one's  senaea^  as  if 
a  horse  be  warranted  perfect,  and  wants  either  a  tail  or  aa 
ear,  unless  the  buyer  in  this  case  be  blind.     But  if  doth  be 

Fincb.  L.  189.  warranted  to  be  of  such  a  length,  when  it  is  not ;  or  if  a  hoi^ 
is  warranted  sound,  and  he  wants  the  sight  of  an  eye,  in  each 

Salk.  61 1 .         of  these  cases,  an  action  on  the  case  lies  for  damages. 
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e  18  also  a  peculiar  remedy,  entitled  an  actiim  of  de-  Aetioiiofdeeeit 

But  an  action  on  the  case  for  damages,  in  nature  of  |^  ^^- 
of  deceit,  is  more  usually  brought ;  and  is  the  only 
fer  the  lord  of  a  manor,  in  or  out  of  ancient  demesne,  Co.  Entr.  s. 
ree  a  fine  or   recovery  had  in  the  king's  courts,  of  3  Lev.  419. 
ing  within  his  jurisdiction,  which  would  otherwise  be 
turned  into  firank  fee.     This  may  be  brought  by  the 
linst  the  parties,  and  cestui  que  use  of  such  fine  or 
f ;  and  thereby  he  shall  obtain  judgment,  not  only  for 
B^  (which  are  usually  remitted)  but  also  to  recover  his  Rast  Entr. 
id  jurisdiction  over  the  lands,  and  to  annul  the  former  3 1^^  415, 

iog8(j>  Lutw.Vl  1,749. 


CHAPTER  X. 

BIBS  TO  REAL  PROPERTT,  AND  FIBST,  OF  DISPOSSESSION, 
78TER  OF  THE  FREEHOLD,  AND  HEREIN  OF  ABATEMENT, 
rsION,  DISSEISIN,   DISCONTINUANCE,   AND    DEFORCEBfENT. 

juries,  or  injuries  affecting  real  rights,  are  principally  Injuries  aflect- 
respass,  nuisance,  waste,  subtraction,  and  disturbance.    '°^  re    ng  ti. 
r,  or  dispossession,  is  a  wrong  or  injury  that  carries  Omter. 
he  amotion  of  possession ;  for  thereby  the  wrong  doer 
>  the  actual  occupation  of  the  land  or  hereditament, 
^  him  that  has  a  right  to  seek  his  legal  remedy,  in 
gain  possession,  and  damages  for  the  injury  sustained. 
«  of  the  freeholdy  or  of  chatteh  real     Ouster  of  the 
is  effected  by  one  of  the  following  methods :  abate- 
trusion,  disseisin,  discontinuance,  or  deforcement 
»atement  is  where  a  person  dies  seised  of  an  inherit-  By  abatement. 
1  before  the  heir  or  devisee  enters,  a  stranger  who  has 
makes  entry,  and  gets  possession  of  the  fireehold ;  this 


)  &  4  Wm.  4,  c.  27»  8.  369  the  writ  of  deceit  was  abolished. 
3  &  4  Wm.  4,  c.  74,  8.  A,  finee  and  recoveries  of  lande  in  ancient  demeene 
riedy  or  8uffered  in  a  8uperior  court,  may  be  reyer8ed  as  to  the  lord,  by  writ  of 
Bt  as  against  the  partiea  thereto,  and  persons  claiming  under  them,  shall  be 
f  not  reversed  as  to  the  lord. 
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Finch.  L.  195. 
By  intrusion. 


Co.  Litt.  277. 
F  N.  B.  203, 
204. 


By  ditseiain. 
Ca  Litt.  277. 


Ibid.  181. 


Litt.  8.  588, 


589. 


By  discontinu- 
ance. 


entry  of  him  is  called  an  abatement;  and  he  himself b 
nominated  an  abator. 

The  second  species  of  injmy  by  ouster  or  amotion  of 
session  from  the  freehold,  is  by  intnuion  ;  which  is  the  enbj 
of  a  stranger,  after  a  particular  estate  of  fiieehold  is  detei 
before  him  in  remainder  or  reversion.     And  it  happens 
a  tenant  for  term  of  life  dies  seised  of  certain   lands 
tenements,  and  a  stranger  enters  thereon,  after  such  death 
the  tenant,  and  before  any  entry  of  him  in  remainder  or 
version.     This  entry  and  interposition  of  the  stranger 
from  an  abatement  in  this ;  that  an  abatement  is  always  to 
prejudice  of  the  heir,  or  immediate  devisee ;  an  intrusifHi 
always  to  the  prejudice  of  him  in  remainder  or  reversion. 

Disseisin  is  a  wrongfril  putting  out  of  him  that  is  seised  < 
the  freehold.  The  two  former  species  of  injury  were  bj 
wrongful  entry  where  the  possession  was  vacant;  but  this j>| 
an  attack  upon  him  who  is  in  actual  possession,  and  turain^^ 
him  out  of  it  Disseisin  may  be  of  things  corporeal,  as  bf 
entering,  and  either  by  force  or  fraud,  turning  or  keeping  i^ 
man  or  his  servants  out  of  possession;  but  of  incoiporrf 
inheritances,  it  can  only  amount  to  a  disturbance  of  the  owu^ 
in  the  means  of  coming  at  or  enjoying  them.  The  anckdT 
law  books  mention  other  methods  of  working  a  disseisin  rf 
freehold  rents.  But  all  these  were  only  at  tlie  choice  of  Ae 
party  injured ;  if  for  the  sake  of  trying  the  right  he  chose  to 
suppose  himself  disseised ;  otherwise,  as  there  can  be  no  actnd 
dispossession,  he  could  not  be  compulsively  disseised  of  asf 
incorp)oreal  hereditament 

Ahatementy  intrttsioriy  and  disseisin  are,  where  the  entry  of 
the  tenant  ah  initio,  as  well  as  the  continuance  of  his  possessioi 
afterwards,  is  unlawful.  The  two  remaining  species  are  when 
the  entry  of  the  tenant  was  at  first  lawful,  but  the  wrong  con- 
sists in  detaining  possession  afterwards. 

Such  is  the  injury  of  discontinuance^  which  happens  when 
he  who  has  an  estate  tail,  makes  a  feoffment  in  fee  simple,  or 
for  the  life  of  the  feoffee,  or  in  tail,  all  which  are  beyond  his 
power  to  make,  for  that  by  the  common  law  extends  no  fiirthcr 
than  for  his  own  life  (a) ;  in  such  case,  the  entry  of  the  feoflec 
is  lawful  during  the  life  of  the  feoffer ;  but  if  he  retains  pos- 
session after  the  death  of  the  feoffer,  it  is  an  injury,  which  is 


(a)  See  now  3  &  4  Wm.  4,  c.  74,  ante,  p.  13S. 
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1  a  discontinuance ;    the  ancient  legal    estate,   which 

to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least 

ided,  and  for  a  while  discontinued  (6). 

arcement  in  its  most  extensive   sense  is  nomen  gene-  Deforoement. 

mum;  a  more  comprehensive  expression  than  any  of  the 

•;  it  signifying  the  holding  of  any  lands  or  tenements  to  Co-  Litt  277. 

another  has  a  right     It  includes  as  well  an  abatement. 

Fusion,  a  disseisin,  or  a  discontinuance,  or  any  other 

i  of  vrrong  whatever,  whereby  he  that  has  a  right  to  the 

Id  is  kept  out  of  possession.     But,  as  contradistinguished 

be  former,  it  is  only  such  a  detainer  of  the  freehold  from 

lat  has  the  right  of  property,  but  never  had  any  pos- 

i  under  that  right,  as  falls  within  none  of  the  injuries 

explained.  The  next  consideration  is  the  remedy, 
is  universally  the  restitution,  or  delivery  of  possession  to 
;ht  owner;  and  in  some  cases  damages  also  for  the 
aniotion. 

first  remedy  is  that  of  entry  by  the  legal  owner,  when  of  the  remedy 
r  person  who  has  no  riirht,  has  taken  possession  of  lands  for  ouster  by 

rm  •  1    1  1  n  i     i         eutrv  01  the 

ements.     The  party  entitled  may  make  a  formal,  but  legij  owner, 
ble  entry  therein^  declaring  that  thereby  he  takes  pos- 
.     Such  an  entry  gives  a  man  seisin,  or  puts  into  im-  Co.  Litt.  15. 
e  possession  him  that  has  right  of  entry  on  the  estate, 
ereby  makes  him  complete  owner,  and  capable  of  con- 
it  from  himself  by  either  descent  or  purchase  (c), 
i  rule  has  some  exceptions  in  favour  of  persons  under  Statate  of 
isabihties.  By  the  Statute  of  Limitations,  21  Jac  l,c.  16,  ^'"'^•^^o'"- 
ry  shall  be  made,  but  within  twenty  years  after  the  right 
Tued((/),  and  by  4  &  5  Ann.  c.  16,  no  entry  shall  be  of 
3  satisfy  the  said  statute,  or  to  avoid  a  fine  levied  of 
inless  an  action  be  thereupon  commenced  within  one 
and    prosecuted  with  effect      If  one   tmns  or  keeps  Entry  must  be 
r  out  of  possession  torcibly,  this  is  an  mjury  of  both  a  ^ 
id  criminal  nature.    The  civil  is  remedied  by  immediate 
don,  which  puts  the  ancient  possessor  in  statu  quo ;  the 
al  injury  or  public  wrong  by  breach  of  the  king's  peace, 


iy3  &  4  Wm.  4,  c.  27,  s.  39*  no  descent  cast,  discontinuance,  or  warranty,  hap- 
after  31st  December,  IS33,  shall  toil  or  defeat  any  right  of  entry  or  action  for 
ovcry  of  land. 

intry  may  be  made  if  the  premises  be  vacant,  and  provided  the  entry  be  peace- 
«t  the  usual  and  safe  course  is  by  ejectment ;  see  note  (a),  chap.  382. 
But  see  now  the  new  statute  of  limitations,  3  &  4  Wra.  4,  c.  27,  abstracted  in 
p).ante,  p.  194. 
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is  punished  by  fine  to  the  king.  For  by  8  Hen.  6,  c.  9,  npoQ 
complaint  made  to  any  justice  of  the  peace  of  a  forcible  entry, 
manufortiy  on  lands  or  tenements;  or  a  forcible  detainer a&er 
a  peaceable  entry ;  he  shall  try  the  truth  of  the  complaint  bya 
jury,  and  upon  force  found  shall  restore  the  possessioD  to  the 
party  so  put  out;  and  in  such  case,  or  if  any  alienaticHibeiBide 
to  defraud  the  possessor  of  his  right,  (which  is  likewise  de- 
clared to  be  absolutely  void),  the  offender  shall  forfeit  fo  the 
force  found,  treble  damages  to  the  party  grieved,  and  mab 
fine  and  ransom  to  the  king.  But  this  does  not  extend  to 
such  as  endeavour  to  keep  possession  manu  forth  after  thiee 
years'  peaceable  enjoyment  of  either  themselves,  their  an- 
cestors, or  tiiose  under  whom  they  claim. 
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OF  THE  REMEDY  BT  EJBCTlfENT. 

or  ooBter  from   The  writ  of  ejectume  fimue^  or  action  of  trespass  in  qnimtA 
yean!!***  ^     ^'^^  the  recovery  of  the  possession  of  lands  or  tenementi^iBt 
Writ  of  9M.      mixed  action,  somewhat  between  real  and  personal;  for  tfa£rei& 
tction  of  tras.    are  two  things  recovered,  as  well  restitution  for  the  tens « 
pass  in  ejecu     years,  as  damage  for  the  ouster  or  wrong,  which  was  origiml^ 
f!' N.  B.  220^   A  remedy  given  to  the  lessee  for  years.  Since  the  disuse  of  ml 
actions,  this  mixed  proceeding  is  become  the  conmion  mediol 
of  trying  the  title  to  lands  or  tenements  (a). 
Gommon  me-         In  order  to  convert  it  into  a  method  of  trying  titles  to  die 
tW^to  SS^    freehold,  it  is  first  necessary  that  the  claimant  do  take  pos- 
session of  the  lands  to  empower  him  to  constitute  a  lessee  b 
years,  who    may  be  capable  of  receiving  this  injury  oi 


(a)  Whenever  a  person  entitled  to  land  has  a  right  of  entry,  he  may,  if  the  piemiiei  b^ 
unoccupied  and  vacant,in  a  peaceable  manner,  and  without  using  such  violence,  ssvoiil^ 
amount  to  a  forcible  entry,  enter  and  take  possession  without  any  legal  foxinality.  I^ 
general,  however,  and  especially  if  the  right  of  entry  be  fairly  contested,  it  is  bait  to 
proceed  by  an  action  for  its  ibcovery. --ArchboU^s  Practice,  Q.  JB.,  hy  Ckiti^,  7tk  si  731- 
An  action  for  not  delivering  possession  may,  in  some  cases,  be  maintiiiied;  bot^ 
mages  only  (and  not  the  land  itself)  can  be  recovered  in  that  form  of  actioii.— /(i 
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HOB.    When  therefore  a  person  who  has  right  of  entry 
n  lands,  determines  to  acquire  that  possession  which  is 
ongfiilly  withheld  by  the  present  tenant,  he  makes  (as  by 
rl»  may  do)  a  formal  entry  on  the  premises ;  and  beii^  so 
the  possession  of  the  soil,  he  then,  upon  the  land,  seals  and 
Itveisaleasefbryearstosomethirdperson  or  lessee:  andhaving 
IS  given  him  entry,  leaves  him  in  possession  of  the  premises, 
ds  lessee  is  to  stay  upon  the  land  till  the  prior  tenant  ousts 
n;  or  till  some  other  person  (either  by  accident  or  agree- 
snt  beforehand)  comes  upon  the  land,  and  turns  him  out  or 
sets  hiuL     For  this  injury,  the  lessee  is  entitled  to  his  action 
ejectment  against  the  tenant,  or  his  casual  ejector,  which- 
cr  it  was  that  ousted  him,  to  recover  back  the  land  and 
images.     But  where  this  action  is  brought  against  such  a 
sual  ejector,  it  is  a  standing  rule  that  notice  be  ^ven  to  the 
oant  in  possession  (if  any  there  be),  and  that  he  be  made  a 
ifendant,  if  he  pleases.     And  in  order  to  maintain  the  action 
e  plaintiff  must,  in  case  of  any  defence,  make  out  four  points 
fcre  the  court,  viz,  title,  lease,  entry,  and  ouster.     First,  he 
D8t  show  a  good  title  in  his  lessor,  which  brings  the  matter 
'  ri^t  entirely  before  the  court ;  then,  that  the  lessor  being 
ised  or  possessed  by  virtue  of  such  title,  did  make  him  the 
m  for  the  present  term ;  tMrdly,  that  he,  the  lessee,   or 
lintiff,  did  enter  or  take  possession  in  consequence  of  such 
ne;  and  then,  lastly,  that  the  defendant  ousted  or  ejected 
m.    Whereupon  he  shall  have  judgment  to  recover  his  term  Jidgmcnt. 
id  damages;  and  shall  in  consequence  have  a  torit  of  pos-  ^^J^  ^^ 
mofi,  which  the  sheriff  is  to  execute,  by  delivering  him  the 
idisturbed  and  peaceable  possession  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  eject-  A  mow  eaay 
eat,  in  which  the  title  of  the  lessor  comes  collaterally  and  Tented  by  Lord 
eidentally  before  the  court,  in  order  to  show  the  injury  done  S^^jf  •'^'"•'^ 
(fte  lessee  by  this  ouster.     This  method  must  be  still  con- 
fined, except  as  to  the  notice  to  the  tenant,  whenever  the 
OBsession  is  vacant,  or  there  is  no  actual  occupation  of  the 
remises;  and  also  in  some  other  cases.    But  as  much  trouble 
od  finmality  were  found  to  attend  the  actual  making  of  the 
Mte,  entry,  and  ouster,  a  new  and  more  easy  method  of  trying 
ttles  by  writ  of  ejectment,  where  there  is  any  actual  tenant  or 
occupier  of  the  premises  in  dispute,  was  invested  by  the  Lord  Styl.  Prw;. 
^ef  Justice  Rolle,  entirely  depending  on  a  string  of  legal  edit.  1657. 
'ctvnis;  no  actual  lease  is  made,  no  actual  entry  by  the 
M06B,  no  actual  ouster  by  the  defendant ;  but  all  are  merely 
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ideal,  for  the  sole  purpose  of  trying  the  title.  To  this  eiK^iii 
the  proceedings,  a  lease  for  a  term  of  years  is  stated  to  hsie 
been  made  by  him  who  claims  title  to  the  plaintiff,  who  briop 
6  Mod,  309.  the  action ;  it  is  also  stated  that  the  lessee  entered,  and  thk 
the  defendant,  who  is  called  the  casual  ejector,  ousted  hinii 
for  which  ouster  he  brings  this  action*  As  soon  as  die  actus 
is  brought,  and  the  complaint  stated  in  the  declaration,  dK 
casual  ejector  sends  a  written  notice  to  the  tenant  in  ponei* 
sion,  informing  him  of  the  action  brought,  and  transmitting 
him  a  copy  of  the  declaration,  and  assuring  the  tenant  diat  H 
the  casual  ejector,  has  no  title  to  the  property,  and  shall  nub 
no  defence,  and  therefore  advising  the  tenant  to  appeu  is. 
court  and  defend  his  own  title ;  otherwise  he,  the  oboiI 
ejector,  will  suffer  judgment  to  be  had  against  him,  vA 
thereby  the  tenant  will  be  turned  out  of  possession. 

On  receipt  of  this  notice,  if  the  tenant  does  not,  within  • 
limited  time,  apply  to  the  court  to  be  admitted  a  de&odmlk 
instead  of  the  casual  ejector,  he  is  supposed  to  have  no  i^ 
and  upon  judgment  against  the  casual  ejector,  the  tenant  ifl 
be  turned  out  of  possession  by  the  sheriff  (6).  But  if  the  tennt 
in  possession  applies  to  be  made  a  defendant,  it  is  allowed  Im 
upon  this  condition;  that  he  enter  into  a  rule  of  court,  toooofai 
at  the  trialof  the  cause  three  of  the  four  requisites  for  the  mat* 
tenance  of  the  plaintiff's  action ;  viz.  the  lease  of  the  kMi 
the  entry  of  the  plaintiff,  and  his  ouster  by  the  tenant  himidt 
now  made  the  defendant,  instead  of  the  casual  ejector,  ivte 
the  trial  will  stand  upon  the  merits  of  the  title  only  {c^    lU 


(6)  The  motion  for  this  judf^ment  should  be  made  some  time  in  the  term  in  wlndiAi 
tenant  was  required  by  the  notice  to  appear;  in  town  causes  it  is  usually  made  it  tki 
beginning  of  the  term ;  in  country  causes,  usually  at  the  latter  end  of  it.  In  i  loM 
cause,  it  is,  in  the  queen's  bench  and  exchequer,  requisite  that  this  notioe  shooUki 
made  in  the  term,  and  if  not  applied  for  till  a  subsequent  term,  it  will  be  refoiad,  irf* 
fresh  ejectment  would  have  to  be  served.  In  country  causes,  in  all  the  courts,  aadii 
town  causes,  in  the  common  pleas,  it  may  be  made  in  the  subsequent  term  ;  and  ii  Ai 
queen's  bench  the  rule  is  absolute  in  the  first  instance;  but  in  the  common  pUiitt' 
exchequer,  a  rule  nisi  only  lii'ill  be  granted,  if  the  motion  be  not  made  till  the  subseqiiMi^ 
term.  The  motion  cannot,  either  in  town  or  country  causes,  be  made  after  tbe  «sf^ 
nation  of  two  terms  after  the  service  of  the  declaration ;  Archhol^s  Q.  B,  Prac.  iy  Cli4^ 
7th  ed.  745. 

(c)  By  1  Geo.  4,  c.  87>  s.  1,  where  the  term  or  interest  of  any  tenant  holding  vo^* 
lease  or  agreement  in  writing  for  any  term,  or  from  year  to  year,  shall  have  ezpirA  ' 
been  determined  either  by  the  landlord  or  tenant,  by  notice  to  quit,  and  such  tenanli*' 
any  one  holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  potM*^ 
accordingly,  after  lawful  demand  in  writing,  made  and  signed  by  the  landlord  tf  vi 
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1^  the  declaration  la  altered  by  writing  the  name  of  the 
nt  instead  of  the  casual  ejector,  and  the  cause  goes  down 
under  the  name  of  Doe,  (the  nominal  plaintiff),  on  the 


i(^  and  served  personally  upon,  or  left  at  the  dweUing-honse  or  usual  place  of  abode 
oeh  tenant  or  person,  and  the  landlord  shall  thereupon  proceed  by  action  of  eject- 
t  for  the  recovery  of  posssession,  he  may,  at  the  foot  of  the  dechuration,  address  a 
6S  to  such  tenant  or  person,  requiring  him  to  appear  on  the  first  day  of  the  term 
following,  to  be  made  defendant,  and  to  find  bail,  if  ordered  by  the  court ;  and 
I  appearance,  or  in  case  of  non-appearance,  on  making  the  usual  affidavit  of  ser- 
» tiie  landlord  producing  the  lease  or  agreement,  or  some  counterpart  or  duplicate 
M^  and  proving  the  execution  by  affidarit,  and  upon  affidavit  that  the  premises 
» been  actually  enjoyed  under  such  lease  or  agreement,  and  that  the  interest  of  the 
■t  has  expired,  or  been  determined  by  regular  notice  to  quit,  as  the  case  may  be, 
thu  ppssession  has  been  lawfully  demanded,  may  move  the  court  for  a  rule  to  show 
a,  within  a  time  to  be  fixed  by  the  court,  on  a  consideration  of  the  situation  of  the  pre- 
iiirhy  such  tenant  or  person,  upon  being  admitted  defendant,  besides  entering  into 
eommon  consent  rule,  should  not  undertake,  in  case  a  verdict  should  pass  for  the 
itifl^  to  give  him  a  judgment  to  be  entered  up  against  the  real  defendant  of  the  term 
t  piecoding  the  trial ;  and  also  why  he  should  not  enter  into  a  recognizance  by  himself, 
two  sufficient  sureties  in  a  reasonable  sum,  conditioned  to  pay  the  costs  and  da- 
(M  recovered  by  the  plaintiff  in  the  action ;  and  the  court,  on  cause  shown,  or  affi- 
it  of  service,  may  make  the  rule  absolute  in  the  whole  or  in  part,  and  order  such 
At  or  person,  within  a  time  fixed,  to  give  such  undertakings  and  find  such  bail  with 
I  conditions  and  in  such  manner  as  shall  be  specified  in  the  rule,  or  such  part  of 
mne  so  nuuie  absolute ;  and  if  the  party  shall  neglect  or  refuse  so  to  do,  and  shall 
BO  ground  to  induce  the  court  to  enlarge  the  time  for  obeying  the  same,  then,  upon 
lifit  of  the  service  of  the  order,  an  absolute  rule  may  be  made  for  entering  up 
pnent  for  the  plaintiflT.    By  s.  2,  when  it  shall  appear  at  the  trial  of  any  ejectment 
ks  suit  of  a  landlord  against  a  tenant,  that  such  tenant,  or  his  attorney  has  been 
td  with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for  default  of  the 
adant^s  appearance,  or  of  confession  of  lease,  entry,  and  ouster,  but  the  production 
he  consent  rule  and  undertaking  of  the  defendant  shall  in  all  such  cases  be  suffi- 
I  evidence  of  lease,  entry,  and  ouster ;  and  the  judge  shall,  whether  the  defendant 
1  appear  at  such  trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof  of  his  right 
Mover  possession,  to  go  into  evidence  of  the  mesne  profits  accruing  from  the  expi- 
DD  of  the  tenant's  interest  to  the  time  of  the  verdict,  or  some  day  preceding,  and 
ia&ig  for  the  plaintiff  shall  be  upon  the  whole  matter,  both  as  to  ihe  recovery  of 
vhflie  or  any  part  of  the  premises,  and  as  to  the  amount  of  the  damages  to  be  paid 
■enie  profits ;  but  nothing  is  to  prevent  an  action  of  trespass  for  the  mesne  profits. 
1. 3,  oo  the  trial  after  undertaking  given  and  security  found,  if  a  verdict  shall  pass 
tiie  plaintiff  the  judge  may  stay  the  execution  till  the  fifth  day  of  the  next  term,  on 
tnant's  finding  security  not  to  commit  waste  or  remove  crops,  &c.    By  s.  4,  all 
Ofpusances  and  securities  entered  into  pursuant  to  this  act  shall  be  taken  in  such 
Basr  and  before  such  persons  as  are  provided  in  respect  of  recognisances  of  bail,  and 
be  landlord  be  nonsuited  or  verdict  pass  against  him  after  bail  found  by  the  tenant, 
it  fiable  to  double  costs. 

By  U  Geo.  4  and  1  Wm.  4,  c.  70,  s.  36,  in  all  ejectments  brought  inany  of  the  courts 
Vistminster  by  any  landlord  against  his  tenant,  or  against  any  person  claiming 
^^^  or  under  such  tenant,  where  the  tenancy  shall  expire,  or  the  right  of  entry  shall 
cnM  in  or  after  Hilary  or  Trinity  terms  respectively,  the  lessor  of  the  plaintiff  in  such 

c  c 
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demise  of  A.  (the  lessor  of  the  plaintiff,  and  the  pbdntiff  u 
£ict)  against  die  new  defendant ;  and  therein  the  lenor  of  the 
plaintiff  is  bound  to  make  out  a  clear  title,  otherwise  ius 
fictitious  lessee  cannot  obtain  judgment  to  have  posseflsioQ  of 
the  land  for  the  term  supposed  to  be  granted  (rf).  But  if  Ae 
lessor  makes  out  his  title  in  a  satis&ctory  manner,  then  judg- 
ment and  a  writ  of  possession  shall  go  for  the  nominal  plaintiC 


action  may,  at  any  time  within  ten  days  after  such  tenancy  shall  expire,  or  right  flf 
entry  accrue,  serve  a  declaration  in  ejectment,  intituled  of  the  day  next  after  the  dxf  « 

the  (^AmiflA  in  biipIi  Hi>/*1arafinn    ivlipflipr  iYia  aamAHVinll  hft  in  tArm  or  in  TacatlOO.  inft  t 


the  demise  in  such  declaration,  whether  the  same  shall  be  in  term  or  in  yacation, 
notice  thereunder  subscribed,  requirinf^  the  tenant  or  tenants  in  possession  to  appar 
and  plead  thereto  within  ten  days  in  the  court  in  which  such  action  may  be  bnoghti 
and  proceedings  shall  be  had  on  such  declaration  and  rules  to  plead,  entered  and  giftt 
in  such  and  the  same  manner,  as  nearly  as  may  be,  as  if  such  declaration  had  bia 
duly  senred  before  the  preceding  term  ;  provided  that  no  judgment  shall  be  ligMi 
against  the  casual  ejector,  until  default  of  appearance  and  plea,  within  such  ten  dtyi; 
and  that  at  least  six  clear  days'  notice  of  trial  shall  be  given  to  the  defendant  befen 
the  commission  day  of  the  assizes  at  which  such  ejectment  is  intended  to  be  triii; 
provided  that  any  defendant  in  such  action  may,  at  any  time  before  the  trial  fhmi 
apply  to  a  judge  of  either  of  the  superior  courts  at  Westminster,  by  aummons  is  tb 
usual  manner,  for  time  to  plead,  or  for  staying  or  setting  aside  the  proceedingSi  orfif 
postponing  the  trial  until  the  next  assizes.  By  s.  37,  in  making  up  the  record  of  tb 
proceedings  on  any  such  delaration  in  ejectment,  the  declaration  must  be  lOtitaM 
specially,  as  above  mentioned. 

"  l*his  statute  only  applies  to  issuable  terms,  as  Hilary  and  Trinity ;  in  other  cuN 
the  proceedings  must  be  as  formerly ;  nor  does  it  apply  if  the  premises  are  in  Londoi* 
Middlesex,  so  as  not  to  require  a  trial  at  the  assizes,  or  where  the  landlord's  right  oCsilif 
accrued  on  the  day  after  the  essoign  day  in  Trinity  term,  or  where  the  tenancy  expini 
under  an  agreement  on  the  day  before  the  first  day  of  the  term;"  Coote^sL.  ^  T.  584. 

By  1  &  2  Vict.  c.  74,  when  a  tenant  or  occupier  of  premises,  where  there  isnonA 
or  where  the  rent  does  not  exceed  20/.  a-year,  refuses  to  give  possession  at  the  end* 
his  term,  or  determination  of  his  tenancy  by  a  legal  notice  to  quit,  or  othenriie  tb 
landlord  may  give  him  notice  of  his  intention  to  proceed  to  recover  possession  nodtf 
the  authority  of  this  act.  And  if  the  tenant  does  not  appear,  or  fails  to  shew  cause  whyb 
does  not  give  possession,  it  shall  be  lawful  for  the  justices  acting  for  the  division,  dimic^ 
or  place,  within  which  the  premises  are  held,  in  petty  sessions,  or  any  two  of  this  to 
issue  their  warrant,  directing  the  constable  to  give  the  landlord  possession.  By  ••^ 
the  execution  of  warrants  of  possession  may  be  stayed  by  the  tenant  or  occupier  beeott' 
ing  bound,  with  two  sureties,  in  a  sufficient  sum  to  cover  the  costs  of  an  action  m^ 
the  person  executing  the  warrant,  in  case  a  verdict  should  pass  for  the  defendant,  liot 
in  case  of  a  verdict  for  the  plaintiff,  he  is  entitled  to  double  costs,  and  the  verdict  sM 
judgment  supersede  the  warrant.  By  s.  6,  where  the  landlord  has  a  lawful  titk  kt 
shall  not  be  deemed  a  trespasser  by  reason  of  any  irregularity,  but  he  is  liable  in  il 
action  on  the  case  for  special  damage  proceeding  from  irregularity. 

(d)  A  mortgage  term  outstanding  will  bar  an  ejectment  at  law,  even  between  heir  aw 
devisee,  claiming  subject  to  the  charge ;  the  only  remedy,  therefore,  is  in  a  oomt  d 
equity ;  Barnes  v.  Croir,  4  Bro.  C.  C.  2.  But  it  may  be  left  to  the  jury  to  presume  a  cob- 
veyance  of  the  legal  estate ;  Hillartf  v.  Waller,  12  Ves.  Jun.  251.  Yet  no  less  time  thtB 
twenty  years  will  raise  such  a  presumption ;  Doe  d.  Brandon  v.  Calvert,  5  TamU  170' 
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lAo,  by  this  trial,  has  proved  the  ri^t  of  his  supposed  lessor, 
the  real  {daintiff. 

Topievent  firaudulent  recoveries  of  the  possession,  by  col-  Teoants  must 
foBOD  with  the  tenant  of  the  land,  all  tenants  are  obliged,  by  SIk  U^^. 
II  Gea  2,  c.  19,  on  pain  of  forfeiting  three  years'  rent,  to 
pie  nodoe  to  their  landlords,  when  served  with  a  declaration 
D  ejectment ;  and  any  landlord  may,  by  leave  of  the  court, 
lemade  a  co-defendant  to  the  action,  in  case  the  tenant  him- 
df  afqpeais  to  it ;  or  if  he  makes  de&ult,  though  judgment 
UBt  be  then  signed  against  the  casual  ejector,  yet  execution 
hall  be  stayed,  in  case  the  landlord  applies  to  be  made  a  de- 
eadaot,  and  enters  into  the  common  rule  {e).  But  if  the 
WW  defendants,  whether  landlord  or  tenant,  or  both,  after 
mering  into  the  common  rule,  feil  to  appear  at  the  trial,  and 
»  confess  lease,  entry,  and  ouster,  the  plaintiff  must  indeed  be 
lODBoited  for  want  of  proving  those  requisites,  but  judgment 
iiU  in  the  end  be  entered  against  the  casual  ejector.  The 
me  process  therefore,  as  would  have  been  had,  provided  no 
Bonditional  rule  had  been  ever  made,  must  now  be  pursued  as 
looD  as  the  condition  is  broken  (/);  and  after  judgment  entered 
k  the  plaintiff  the  sheriff,  by  virtue  of  a  writ  for  that  puipose, 
wiD  deliver  possession. 

Hie  damages  recovered  in  these  actions  are  now  only  nomi-  !>•»•««•• 
aal;  in  order  to  complete  the  remedy  an  action  of  trespass 
Bnihr  the  mesne  process  (^).     In  this  case  the  judgment  in  Action  for 
^ectment  is  conclusive  evidence  against  the  defendant,  for  all  "**"*  '^^ 
[iofitB  which  have  accrued  since  the  date  of  the  demise  stated  in 
tkefcrmer  declaration  of  the  plaintiff,  but  if  the  plaintiff  sues  for 
■qraateoedent  profits,  the  defendant  may  make  a  new  defence  (A). 


Vj  The  defendant  muat  specify  in  the  consent  rule  for  what  premises  he  intends  to 
^Aad;  and  must  consent  in  such  rule,  to  confess  upon  the  trial  that  the  defendant 
Kb  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his  tenant)  was,  at  the 
teof  the  service  of  the  declaration,  in  possession  of  such  premises ;  and  if  upon  the 
taid^  defendant  shall  not  confess  such  possession,  as  well  as  lease,  entry,  and  ouster, 
vhnby  the  plaintiff  shall  not  be  able  further  to  prosecute  his  suit  against  the  said 
Undant,  then  no  costs  shall  be  allowed  for  not  further  prosecuting  the  same,  but  the  said 
^cfondaat  shall  pay  costs  to  the  plaintiff  in  that  case  to  be  taxed ;  Reg,  Gen.  C,  P.  H. 
T-l^-a  Geo.  4;  5  Moore,  310,  2  B.^B.  470. 

if)  But  see  now  1  Geo,  4,  c.  S7,  8.  2,  ante  note  (e)  p.  384. 

G)  See  the  act  1  Geo.  4,  c.  87,  s.  2,  at  the  trial  of  the  ejectment  the  plaintiff  may  go 
'ntof?idence  of  the  mesne  profits,  and  the  finding  shall  he  as  well  as  to  the  recovery  of 
^pranises,  as  the  amount  of  the  damages,  to  he  paid  for  mesne  profits. 

W  The  defendant  may  plead  the  statute  of  limitations,  and  by  that  means  protect 

c  c  8 
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Browni.  12§.  ^n  ejectment  will  not  lie  of  an  advowsoiv  a  rent,  i 
Cro.  Car.  492.  common,  OF  Other  incorporeal  hereditament,  excqfit  fbr  tkitti 
in  the  hands  of  lay  appropriators,  by  the  express  parvievof 
32  Hen.  8,  c.  7,  which  doctrine  has  since  been  ezteadedi  hj 
analogy^  to  tithes  in  the  hands  of  ibe  cleigy ;  nor  wiU  it  Ee 
in  such  cases  where  the  entry  of  him  that  has  zig^  is  tabs 
away  by  twenty  years'  dispossession  or  otherwise. 

The  statute  4  Geo.  2,  c  28,  enacts  that  every  landlord^  vkt 
has  by  his  lease  a  right  of  re-entry,  in  case  c£  non^pajmenttf 
rent,  when  half  a  year's  rent  is  due,  and  no  sufficient  dstmi 
is  to  be  had,  may  serve  a  declaration  in  ejectment  on  Ui 
tenant,  or  fix  the  same  upon  some  notorious  part  of  die  pn- 
mises,  which  shall  be  valid  without  any  formal  le-eotiy,  m 
previous  demand  of  rent  And  a  recovery  in  such  ejectmnt 
shall  be  final  and  conclusive,  both  in  law  and  equity,  udM 
the  rent  and  all  costs  be  paid,  or  tendered  within  six  mooAi 
afterwards. 


CHAPTER  Xn. 


OF  TBESPA88. 


Of  injuries  to        TRESPASS,  in  the  limited  and  confined  sense  inwfaiciiiie 

wtth^t  outter.  <ure  at  present  to  consider  it,  signifies  an  entry  on  anodsr 

Definition  of     man's  ground,  without  a  lavefiil  authority,  and  dcnng  bobs 

Hi^teirs^e'     damage,  however  inconsiderable,  to  his  real  property.    Efsy 

unwarrantable  entry  on  another's  soil  the  law  entitles  a  tnt^ 

pass  by  breaking  his  close,  the  words  of  the  writ  of  trap* 

commanding  the  defendant  to  show  cause  quare  clausum  ]it- 

rentis  /regit ;  for  eveiy  man's  land  is,  in  the  eye  of  the  kV) 

inclosed,  and  set  apart  firom  his  neighbour's,  and  diat  cite 

by  a  visible  and  material  fence,  as  one  field  is  divided  to 

another  by  a  hedge,  or  by  an  invisible  boundary,  existmg  flolj 

in  the  contemplation  of  law,  as  when  one  man's  land  ad^cof 

to  another's  in  the  same  field ;  and  every  such  entry,  or  headk 

of  a  man's  close,  carries  necessarily  along  with  it  some  danut^ 

or  other ;  for  if  no  other  special  loss  can  be  assigned,  yetiA 

F.  N.  B.  87,     the  words  of  the  writ  itself  specify  one  general  damage^  •» 

the  treading  down  and  bruising  his  herbage. 


himself  from  the  payment  of  all  mesne  profits,  except  those  which  have  accmed  in  ^ 
last  sue  years;  BuU,  N.  P.  88.  Mr,  Christian's  note  to  BL  Com.  v,  3,  p.  206. 
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Oat  must  have  a  property  (either  abeolute  or  temporary)  m  "^^^^  n«cei. 
ewil,  and  actual  posseflsion  by  entry,  to  be  able  to  maintain  tain  tratput. 
•etioa  of  treqpasB ;  or,  at  least,  it  is  requisite  that  the  party 
16  a  lease  and  possession  of  the  vesture  and  herbage  of  the  ^7^>  ^^' 
d.  Befi)re  entry  and  actual  possession  one  cannot  maintain  549^ 
•ctkm  of  trespass,  though  he  has  the  freehold  in  law ;  and  i^i^^  553, 
iiefive  an  heir,  before  entry,  cannot  have  this  action  against 
ibator,  though  a  disseisee  might  have  it  against  the  dis- 
nr,  for  the  injury  done  by  the  disseisin  itself,  at  which  time 
plaintiff  was  seised  of  the  land ;  but  he  cannot  have  it  for 
ract  done  after  the  disseisin,  until  he  has  gained  possession 
le-entzy.  Nor  by  the  common  law,  in  case  of  an  intrusion  11  Rtp.  5. 
leforcement,  could  the  party  kept  out  of  possession  sue  the 
xig  doer  by  this  action;  but  now,  by  6  Ann.  c  18,  if  a 
idian  or  trustee  for  any  infimt,  a  husband  seised  jt<r0  uxorit, 
I  person  having  any  estate  or  interest  determinable  upon  a 
'■  or  lives,  shall,  after  the  determination  of  their  interests 
d  over,  they  are  adjudged  to  be  trespassers.  Any  revei^ 
Qer  or  remainder  man,  may  once  in  eveiy  year,  by  motion 
the  court  of  chancery,  procure  the  cestm  que  vie,  to  be 
duoed  by  the  tenant  dt  the  land,  or  may  enter  thereon  in 
e  of  his  refusal  or  wilful  neglect  And  by  the  statutes  of 
jiea  2,  c  28,  and  11  Geo.  2,  c.  19,  in  case  after  the  deter- 
DstioQ  of  any  term  of  life,  lives,  or  years,  any  person  shall 
My  hold  over  the  same,  the  lessor  or  reversioner  is  entitled 
nofTfer  by  action  of  debt,  either  at  the  rate  of  double  the 
mal  value  of  the  premises,  in  case  he  himself  has  demanded 
1  given  notice  in  writing  to  the  tenant,  to  deliver  the  pos- 
■OD,  or  else  double  the  usual  rent,  in  case  the  notice  of 
ittiiig  proceeds  from  the  tenant  himself,  having  power  to 
ennine  his  lease,  and  he  afterwards  neglects  to  carry  that 
Boe  into  due  execution. 

i  man  is  answerable  not  only  for  his  own  trespass,  but  that  Tretpan  by 
his  cattle  also :  for  if  by  his  negligent  keeping  they  stray  owner'is  an- 
on  the  lands  of  another  (and  stiU  more  if  he  permits  or  "''©^^e. 
ves  them  on),  and  they  there  tread  down  his  neighbour's 
chige,  and  spoil  his  com  or  his  trees,  this  is  a  trespass  for 
idi  the  owner  must  answer  in  damages ;  and  the  law  gives 
!  par^  injured  a  double  remedy  in  this  case,  by  permitting 
D  to  distrain  the  catde  thus   damage  feasant,    or  doing  Remedy  by 
mage,  till  the  owner  shall  make  him  satis&ction,  or  else  by  ^      fUsant^ 
(ring  him  to  the  common  remedy,  in  foro  contentioso,  by  or  actum  of 
^    Hie  proper  action  in  either  of  these  cases  is  the  action  "^"P*"* 
tieqmsB  vi  ei  armis. 
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^^trespaisM^^       In  trespasses  of  a  permanent  nature,  where  the  iqaji 

nature  continu-  continually  renewed  (as  by  spoiling  or  consuming  the  heiiM|^ 

dl^eT^  ^     ^^  *^^  defendant's  cattle),  the  declaration  may  allege  die  m 

jury  to  have  been  committed  by  continuation  finom  One  ghd 

day  to  another  (which  is  called  laying  the  dedaradon  indi  i 

continuandd)y  and  the  plaintiff  shall  not  be  compelled  to  hep 

2  Roll.  Abr.     separate  actions  for  every  day's  separate  offence.     But  wte 

^\  the  trespass  is  by  one  or  several  acts,  each  of  which  temi 

240.  nates  in  itself,  and  being  once  done  cannot  be  done  aglil^  ; 

cannot  be  laid  with  a  continuando^  yet  if  there  be  rqMle 

8dk.  638. 639.  ^cts  of  trespass  committed  (as  cutting  down  a  certain  nmili 

Lord  Raym.      of  trees),  they  may  be  laid  to  be  done  not  continually,  butt 

7  Mod.  152.      divers  days  and  times  within  a  given  period. 

When  trespass  In  some  cases  trespass  is  justifiable,  or  rather  eotiy  o 
justifiable.         another's  land  or  house,  shall  not  in  those  cases  be  acooontB 

trespass ;  as  if  a  man  comes  thither  to  demand  cur  pay  mcor 
there  payable,  or  to  execute,  in  a  legal  manner,  the  prooeao 
the  law.  Also  a  man  may  justify  entering  an  inn  withoH 
leave  of  the  owner,  who  by  keeping  it  gives  a  general  KeaH 
to  any  person  to  enter.  So  a  landlord  may  justify  entering  ft 
distrain  for  rent;  a  commoner  to  attend  lus  cattle  commooiBl 
on  another's  land ;  and  a  reversioner  to  see  if  any  WHte  h 

8  Rep.  146.  committed  on  the  estate ;  and  by  the  common  law  and  cortoi 
6ilb.ETid.253.  of  England  the  poor  may  enter  and  glean  upon  anocW 
Trials  per  pais,  ground  after  the  harvest,  which   seems   borrowed  fiomdM 

' .  *  ^  *  Mosaical  law  (a).  The  common  law  also  warrants  the  hunlni 
v.9.ajidch.23,  of  badgers  and  foxes  in  another  man's  land.  But  ^rixRi 
c^24^^isr^''  man  ill  uses  this  authority,  he  shall  be  held  a  trespasBerd 
Cro.  Jac  321.  inittOy  as  if  one  comes  into  a  tavern  and  will  not  go  oiiti&> 
Finch  L.  47.  reasonable  time :  or  if  a  reversioner,  who  enters  on  preteuo 
Cro.  Jac.  148.  of  Seeing  waste,  breaks  the  house,  or  stays  there  all  mght;  o 
2^Roll.  Abr.  jf  ^^  commoner,  who  comes  to  tend  his  cattle,  cuts  dofii 
tree.     So  in  the  case  of  hunting  the  fox,  or  the  badger,  tDV 


(a)  Two  actions  of  trespass  have  been  brought  in  the  common  pleas  against  ^fluvn 
with  an  intent  to  try  the  general  question,  viz.,  whether  such  a  right  existed;  iiA 
first  the  defendant  pleaded,  that  he,  being  a  poor,  necessitous,  and  indigent  pMSi 
entered  the  plaintiff's  close  to  glean.  In  the  second  the  defendant's  pleawasasbtfv 
with  the  addition  that  he  was  an  inhabitant,  legally  settled  within  die  parish;  t»ti 
plea  in  each  case  there  was  a  general  demurrer.  Mr.  J.  Gould  delivered  a  kinM 
judgment  in  favour  of  gleaning,  but  the  other  three  judges  were  clearly  of  Cfiotf 
that  this  claim  had  no  foundation  in  law ;  that  it  had  no  better  origin  than  an  tftn 
judicial  dictum  of  Lord  Hale,  lliat  it  was  a  practice  incompatible  with  the  eiehHN 
enjoyment  of  property,  and  was  productive  of  vagrancy  and  many  mischievoiii  eon* 
qucnccs ;  1  H.  Bl  Rep.  5.— Mr.  Christian's  Note  to  Black,  Com,  vti.  3,  p.  213. 
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omiot  justify  breaking  the  soil,  and  digging  him  out  of  the  ^  ^*  i^^* 
itfth.    So  if  a  landlord  distrained  for  rent,  and  wilfully  killed  ^^'  ^^  ^^' 
thedistressy  this  by  the  common  law  made  him  a  trespasser  ab 
mitiof  and  so  would  any  other  irregularity  have  done,  till 
11  Gea  2,  c  19,  enacted,  that  no  subsequent  irregularity  of 
the  landlord  shall  make  his  first  entry  a  trespass ;  but  the 
fOtj  injured,  unless  tender  of  amends  has  been  made,  shall 
kive  a  special  action  on  the  case  for  the  specific  injuiy  sus- 
timed(i)L     A  man  may  also  justify  in  an  action  of  trespass  on  J^f^  ^^^ 
Woont  of  the  fireehold  and  right  of  entry  being  in  himself  justify  on  to- 
ad this  defence  brings  the  title  of  the  estate  in  question ;  but  #^^i^^^ 
«diis  is  merely  a  personal  suit,  the  right  can  only  be  ascer- 
tiiied,  no  possession  delivered,  nothing  being  recovered  but 
damages  (c). 

k  (Mrder  to  prevent  trifling  and  vexatious  actions  of  trespass,  For  preveotioii 
IB  well  as  other  personal  actions,  it  is  enacted,  by  43  Eliz.  c  6,  ^ons. 
nd  22  &  23  Car.  2,  c  9,  s.  136,  that  where  the  jury  who  try 
m  action  of  trespass  give  less  damages  than  40m.  the  plaintiff 
iiliiD  be  allowed  no  more  costs  than  damages,  unless  the  judge 
diall  certify,  under  his  hand,  that  the  fireehold  or  title  of  the 
faiid  came  chiefly  in  question.     But  by  8  &  9  Wm.  3,  c  11,  in 
d  actions  of  trespass  wherein  it  shall  appear  that  the  trespass 
via  wiUul  and  malicious,  and  it  be  so  certified  by  the  judge, 
Ae  plaintiff  shall  recover  full  costs.     Every  trespass  is  wilful  Definitioii  of 
rtere  the  defendant  has  had  notice,  and  is  especially  fore-  ''ilft^ltreipMi. 
mnied  not  to  come  on  the  land ;  as  every  trespass  is  tnali" 
tkmtf  though  the  damage  may  not  amount  to  40«.  where  the 
intent  of  the  plaintiff  plainly  appears  to  be  to  harass  and  dis- 
taB  the  plaintiff  (d> 


9)  The  conatruction  which  haa  been  put  on  thia  statute  ia,  that  the  election  of  the 
taant  to  bring  treapaaa  or  caae,  muat  be  regulated  according  to  the  subject  matter  of 
tte  injury  complained  of;  and  that  he  must  adopt  trespass  where,  by  the  general  rules 
flfhw,  treapass  would  be  the  proper  remedy,  and  case  were  case  would  be  so; 
Cbote^f  L.  4-  T.  654. 

(e)  By  3  &  4  Wm.  4,  c.  42,  s.  2,  after  atating  that  no  remedy  is  provided  by  law  for 
Qjiimi  to  the  real  eatate  of  any  person  deceased,  committed  in  his  lifetime,  for  remedy 
V'iMnof,  it  ia  enacted,  that  an  action  of  trespass  or  trespass  on  the  case,  as  the  case  may 
W|  may  be  maintained  by  the  executors  or  administrators  of  any  person  deceased  for  any 
^juy  tothe  reo/efto/eof  such  person  committed  in  his  lifetime,  for  which  an  action  might 
^  been  maintained  by  such  person  so  as  such  injury  shall  have  been  committed 
^ttn  six  calendar  months  before  the  death  of  such  deceased  person,  and  provided 
*^  aetkm  shall  be  brought  within  one  year  after  the  death  of  such  person ;  and  the 
^■Mgea,  when  recovered,  shall  be  part  of  the  personal  estate  of  such  person. 

(4  By  7  &  8  Geo.  4,  c.  30,  a.  19>  destroying  or  damaging  trees,  shrubs,  &c.  in  any 
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OF  NUISANCE. 


Of  nuisance.         Nuisance,  nocumentumj  or  annoyance,  signifies  anyAiif 

that  works  hurt,  inconvenience,  or  damage.     Nuisances  ne  cf 

two  kinds ;  public  or  common  nuisances,  which  affect  tbepid^ 

lie,  and  are  an  annoyance  to  all  the  king's  subjects;  tat  iriiM 

reason  we  must  refer  them  to  the  class  of  public  wrongB^  or 

crimes,  and  misdemeanors :  and  private  nuisances^  wfaidi  M 

the  objects  of  our  present  consideration,  and  may  be  defined,ioj 

thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenein£i4 

Finch.  L.  188.  or  hereditaments  of  another,  whether  corporeal^  or  incorpmiL 

Of  nuisance  to       If  a  man  builds  a  house  so  close  to  mine,  that  his  roQfafC^ 

hentonces!"'      hangs  my  roo^  and  throws  the  water  off  his  roof  upcm  miw^ 

F.  N.  B.  184.    this  is  a  nuisance  for  which  an  action  will  lie.     So  to  erect  i 

house,  or  building,  so  near  to  mine,  that  it  obstructs  my  in* 

cient  light  and  windows,  this  is  a  nuisance  of  a  similar  nstnift 

9  Rep.  68.        B,j^  jjj  ^g  latter  case,  it  is  necessary  that  the  windofrsbi 

ancient;  that  is,  have   subsisted  there  a  long  time  wUMi 

interruption;  otherwise  there  is  no  injury  done (a)i    Fork 

has  as  much  right  to  build  a  new  edifice  upon  his  groimdtf 

I  have  upon  mine ;  since  every  man  may  erect  what  he  pleM 

upon  the  upright  or  perpendicular  of  his  own  soil,  so  as  not  to 

Cro.  Elis.  118.  prejudice  what  has  long  been  enjoyed  by  another.    If  a  pe^ 

Salk.  459.         SOU  keeps  his  dogs  or  other  noisome  animals,  so  near  the  lioise 

of  another,  that  the  stench  of  them  incommodes  him,  tfd 

9  Rep.  58.        makes   the  air  unwholesome,   this  is  an  injurious  nuisHioe^ 


park,  pleasure  f^round,  f^arden,  orchard,  or  avenue,  if  the  amount  of  the  injurjettMi 
1^.,  is  felony,  and  punishable  with  transportation  for  seven  years,  or  impriaoDineiitftr 
two  years.  By  s.  20,  destro3dng  or  damaging  trees,  shrubs,  &c.  wheresoever  giwii^ 
and  of  any  value  above  !«.,  is  cognizable  by  a  justice,  and  punishable  with  Ba»  irf 
imprisonment.  And  by  s.  21,  destro3dng  any  fruit  or  vegetable  production  in  a  gndia 
is  also  punishable  with  any  fine  under  20/.,  and  imprisonment  by  order  of  a  jviki' 
By  s.  22,  destro3dng  vegetable  productions  not  growing  in  gardens  is  puaiahaliltitt 
fine  and  imprisonment,  by  order  of  a  justice.  By  s.  23,  persons  deetroying  wajhuf^ 
wall,  stile,  or  gate,  are  liable  to  imprisonment,  with  hard  labour,  by  order  of  a  ja^ 
And  by  s.  24,  persons  committing  damage  to  any  real  or  personid  property,  not  pi** 
viously  provided  for  in  the  act,  may  be  compelled  by  a  justice  to  pay  compensitioD  boC 
exceeding  5/. 

(a)  By  2  &  3  Wro.  4,  c.  71  >  a.  3,  claims  to  the  use  of  light  enjoyed  for  twentjryox 
are  indefeasible,  unless  shewn  to  have  been  by  consent  in  writing. 


OF  NU18ANCJB.  393 

one's  neighbour  sets  up  and  exercises  any  offensive 

I  tanner's,  a  tallow-chandler's,  or  the  like ;  for  though 

awfiil  and  necessaiy  trades,  yet  they  should  be  exer- 

mote  places ;  for  the  rule  is,  sic  utere  tuo,  ut  alie- 

ladat ;  this,  therefore,  is  an  actionable  nuisance.  Cro.  Car.  5io. 

le  nuisances  which  affect  a  man's  dwelling  may  be 

>  these :  overhanging  it ;  which  is  also  a  species  of 

vt  etgtu  est  sohioh  9C  est  usque  ad  cesium  ;  stopping 

a^ts;  and  corrupting  the  air  with  noisome  smells. 

ring  one  of  a  mere  matter  of  pleasure,  as  of  a  fine 

by  building  a  wall  or  the  like ;  this,  as  it  abridges 

ally  convenient  or  necessaiy,  is  not  actionable.  9  Rep.  68. 

liaances  to  lands;  if  one  erects  a  smelting  house  for  Ni^uices  to 

IT  the  land  of  another,  that  the  vapour  and  smoke 

om  and  grass,  and  damages  his  cattle,  this  is  a  i  RoIL  Abr. 

And  if  one  does  any  other  act  in  itself  lawful,  but  ^' 
ig  done  in  that  place,  necessarily  tends  to  the  damage 
''s  property,  it  is  a  nuisance.     So  if  my  neighbour 
scour  a  ditch,  and  does  not,  whereby  my  land  is 
4  this  is  an  actionable  nuisance.     It  is  a  nuisance  to  F.  N.  B.  184. 
ert  water  that  uses  to  run  to  another's  meadow  or 
o  corrupt  or  poison  a  watercourse,  by  erecting  a  Ibid. 
,  or  a  lime-pit  for  the  use  of  trade  in  the  upper  part 
am ;  or  to  do  any  act  therein  that  in  its  consequences  9  Rep.  59. 
38arily  tend  to  the  prejudice  of  one's  neighbour.  2  Roll  Afar. 

\corporeal  hereditaments.     K  I  have  a  yray  (c)  an-  ^J^     ^ 
ay  estate  across  another's  land,  and  he  obstructs  me  incorporeal  he- 
of  it,  either  by  totally  stopping  it,  or  ploughing  over  '^e^^^*"*®'^**- 
ns  Iocs  across  it,  it  is  a  nuisance.     K I  am  entitled  ^-  ^*  ^*  l®^* 
fair,  or  market,  and  a  man  sets  up  another  so  near  i^  ' 
lat  he  does  me  a  prejudice,  it  is  a  nuisance.     But  to  f.  N.  B.  184. 
is,  it  must  be  within  the  third  part  of  twenty  miles  2  Roll.  Afar. 
,     K  it  be  on  the  same  day  with  mine,  it  is  primd  ^^^' 
sance,  and  there  needs  no  proof  of  it ;  but  if  not, 
ke  proof  of  it  to  the  jury.     Ka  ferry  is  erected  on  a 
>ar  another  ancient  ferry,  as  to  draw  away  its  cus- 
i  nuisance  to  the  owner  of  the  old  one.  Ibid. 

le  remedies:  the  law  gives  no  private  remedy  for  Remediet. 
but  a  private  wrong.     Therefore  no  action  lies  for 
'  common  nuisance,  but  an  indictment  only ;  because 


(6)  See  2  &  3  Wm.  4,  c.  71,  88.  2  and  8. 
(c)  See  2  &  3  Wm.  4,  c  71,  as.  2  and  8. 
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the  damage  being  common  to  all  the  king's  subject!,  i 
can  assign  his  particular  proportion  of  it.  No  penoiiyO 
or  corporate,  can  have  an  action  for  a  public  nuisance,  or] 
it ;  but  only  the  king  in  his  public  capacity  of  supieme 
Vaagfa.  341,  nor,  and  pater  famiUas  of  the  kingdom.  Yet  if  a 
^^  person  suffer  some  extraordinary  damage  by  a  public  m 

as  if  by  means  of  a  ditch  dug  across  a  public  way,  a 
horse  suffer  any  injury  by  fidling  therein ;  for  tUs  pa 
Co  Lin.  56      <1<^™<^9  which  is  not  conmion  to  others,  the  party  shi 
5  Rtp.  73.        ^  action.    If  a  man  has  abated,  or  removed  a  nuisano 
9  Rep.  66.        ofiended  him,  he  is  not  entitled  to  any  action. 

The  remedy  is  by  action  on  the  case  for  damages. 
?il*^*^  ^'  ^'    continuance  of  a  nuisance  is  held  to  be  a  fresh  one,  an< 
(Vo.  Eli    402    ^^  ^  ftesh  action  will  lie. 


CHAPTER  XIV. 


OP  WASTE. 


Of  waite.  The  fourth  species  of  injury  to  real  proper^  is  by  « 

destruction  in  lands  or  tenements.     What  is  waste  wn 

explained  (a). 

The  persons  1^^  persons  who  may  be  injured  by  waste  are  such 

r  wd*2  ^      some  interest  in  the  estate  wasted.     One  species  of  i 

waste.  which  is  injured  by  waste,  is  that  of  a  person  who  has 

Persons  having  of  common  in  the  place  wasted,  especiaUy  if  it  be  con 

nSn.  ^  ^^*°*"     estovers^  or  a  right  of  cutting  and  carrying  away  w« 

house^bote,  plough-bote,  &c. ;  for  this  he  has  his  rem 

recover  possession  and  damages,  if  entitled  to  a  freehold 

he  has  only  a  chattel  interest,  he  can  only  recover  dami 

an  action  on  the  case.     But  the  most  usual  and  imporl 

terest  affected  by  this  injury  is  that  of  the  remainder  i 

reversioner.     Here,  if  the  particular  tenant  commits  (X 

any  waste,  the  law  has  given  a  remedy  to  him  in  remai 

Co.  Litt  63.     whom  the  inheritance  appertains  in  expectancy.     He  ^ 

the  remainder  for  life  only  cannot  sue  for  waste ;  yet  a 

vicar,  archdeacon,  prebendary,  or  the  like,  who  are  sc 

right  of  their  churches  of  any  remainder  or  revenia 


(a)  See  ante,  p.  203. 
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ID  action  of  waste,  for  they  have  in  many  cases  a  fee 

qualified.     The  redress  for  this  injury  is  an  action  on  The  remedj. 

defendant,  on  the  trial,  may  give  in  evidence  any  thing 
xyves  there  was  no  waste  committed,  as  that  the  destruc- 
^ypened  by  lightning,  tempest,  or  other  inevitable  acci- 

But  besides  this  redress  at  common  law,  the  courts  of  Co.  Litt  63. 
f  upon  bill  exhibited  therein,  complaining  of  waste  and 
:tion,  will  grant  an  injunction,  in  order  to  stay  waste, 
he  defendant  shall  have  put  in  his  answer,  and  die  court 
iereupon  make  farther  order,  which  is  now  become  the 
sual  way  of  preventing  waste. 


CHAPTER  XV. 


OF  SUBTRACTION. 


TRACTION  happens  when  any  person  who  owes  any  suit,  Sabtractum. 
custom,  or  service  to  another,  withdraws  or  neglects  to 
n  it  It  differs  from  a  disseisin  in  that  this  is  committed 
tt  any  denial  of  the  right,  consisting  merely  in  non-per- 
ice ;  that  strikes  at  the  very  title  of  the  party  injured, 
nounts  to  an  ouster,  or  actual  dispossession.  The  remedy 
according  to  the  nature  of  the  services,  whether  they  be 
virtue  of  any  tenure,  or  by  custom  only. 

tj  suit  of  court  and  rent  are,  as  we  have  seen,  duties  Fealty,  &c 
nrvices  arising  and  issuing  ratione  tenurce^  being  the 
ions  upon  which  the  ancient  lords  granted  out  their 

0  their  feudatories.  All  these  are  comprised  under  the 
neral  name  of  reditus,  return  or  rent  And  the  subtrac- 
*  non-observance  of  any  of  these  conditions  is  an  injury 
freehold  of  the  lord,  by  diminishing  and  depreciating 
lue  of  his  seignoiy. 

1  general  remedy  for  all  these  is  by  distress^  and  it  is  the  RemediM. 
emedy  at  the  common  law  for  the  two  first     In  the  case 

tress  for  fealty,  or  suit  of  court,  no  distress  can  be  unrea- 
e,  immoderate,  or  too  large.     The  distress  cannot  be  Fincb.  L.  386. 
but  must  be  restored  immediately  on  satisfaction  made, 
listress  may  be  repeated  from  time  to  time,  which  is 
a  distress  infinite. 
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Another  remedy  for  subtraction  of  rents,  or  servkef,  ii  bj 
action  of  debt. 

But  besides  the  special  remedy  for  subtraction,  and  to  compel 
the  specific  performance  of  the  service  dueby  custcmiyanactifln 
on  the  case  will  also  lie,  to  repair  the  party  injmed  m 
damages  (a). 


CHAPTER  XVL 


0uturbtoc«. 


Diiturbance  of 
franchiies. 


Cro.  Eliz.  558. 

Diiturbance  of 
common. 


9  Rep.  1 12. 


9  Rep.  112. 


8mx;harging 
common. 


OF  DIBTUBBANCE. 

DiSTtJKBANCE  is  awTong  done  to  an  incorporeal  hereditamenl^ 
by  hindering  the  owner  in  his  lawful  enjoyment  of  it,  fib 
disturbance  of /rancAff^^  ;  disturbance  of  common;  distmiMOioe 
of  ways ;  disturbance  of  tenure  ;  and  disturbance  cSpainmtiji» 

Disturbance  of  franchises  is,  when  a  man  has  the  fiaoduK 
of  holding  a  court  leet,  of  keeping  a  fidr  or  maiket,  of  fice 
warren,  of  taking  toll,  of  seising  waifs  or  estrays,  or  any  other 
species  of  fi*anchise ;  and  he  is  disturbed  in  the  lawful  exdW 
thereof  To  remedy  which  he  is  entitled  to  sue  for  damipi 
by  a  special  action  on  the  case :  or  in  case  of  toll  may  tdie  i 
distress. 

The  disturbance  of  common^  is  where  any  act  is  done  lij 
whieh  the  right  of  another  to  his  conmion  is  incommoded  or 
diminished.  As  where  one  who  has  no  right  of  commoD  pott 
his  cattle  into  the  land ;  and  thereby  robs  the  cattle  of  lb 
commoners  of  their  respective  shares  of  the  pasture,  or  if  one 
who  has  a  right  of  common,  puts  in  catde  which  arenflt 
commonable ;  in  either  of  which  cases  the  lord  or  any  of  the 
commoners  may  distrain  them  damage  feasant^  or  the  oommoDcr 
may  bring  an  action  on  the  case  to  recover  damages,  so  tliit  be 
may  lay  his  action  with  ajver  qu/ody  or  allege  that  therri^be 
was  deprived  of  his  common. 

For  a  trivial  trespass  the  commoner  has  no  action ;  bat  Ae 
lord  of  the  soil  only  for  the  entry  and  trespass  committed. 

Another  disturbance  of  common  is  by  s/wrehofrgmg  it;  ^ 
putting  more  cattle  therein  than  the  pasture  and  herbage  w9 
sustain,  or  the  party  has  a  right  to  do. 

This  injury  can  only  happen  where  the  common  is  tqfpende^ 


(a)  The  action  on  the  case,  and  a  suit  in  equity,  are  now  the  usual  remediei. 
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'igtumt,  and  of  course  limitable  by  law ;  or  where  when 
;  it  is  expressly  limited  and  certain. 

isoal  remedies  for  surcharging  the  common,  are  either  Remedies, 
lining  so  many  of  the  beasts,  as  are  above  the  number 
at  else  by  action  of  trespass ;  both  which  may  be  had 
srd ;  or  by  a  special  action  on  the  case  for  damages ; 
I  any  conmioner  may  be  plainti£P  wherein  the  quantum  ^^^^^^  273. 
ton  belonging  to  the  defendant  must  be  proved. 
!  is  another  disturbance  of  common,  when  the  owner  of  Disturbance 
,  or  other  person  so  incloses  or  otherwise  obstructs  it,  ©^  conunon  by 
commoner  is  precluded  from  enjoying  the  benefit  to 
le  is  by  law  entitled.     This  may  be  done  either  by 
fences,  or  by  driving  the  cattle  off  the  lands,  or  by 
ig  up  the  soil  of  the  conunon.     Or  it  may  be  done  by  ^^^-  E^**  *98. 
a  warren  therein,  or  stocking  it  with  rabbits  in  such 
»  that  they  devour  the  whole  herbage  and  destroy  the 
b    In  such  case  the  conunoner  may  bring  an  action  on  Remedy. 
fi>r  damages  (a). 

)  are  cases  in  which  the  lord  may  inclose  the  conunoOf  Approving. 
:h  no  one  is  entitled  to  any  remedy.  For  by  the 
[if  Merton,  20  Hen.  3,  c  4,  the  lord  may  approve,  that 
le  and  convert  to  the  use  of  husbandry  (which  is  a 
ion  or  approvement)  any  waste  grounds,  woods  or 
y  in  which  his  tenants  have  common  appendant  to  their 
provided  he  leaves  8u£Bcient  common  to  his  tenants, 
g  to  the  proportion  of  their  land, 
tatote  West  2,  13  Edw.  1,  c  46,  extends  this  liber^  of 
tg  against  all  having  common  appendant  or  ingross,  as 
igainst  the  tenants  of  the  lord  who  have  their  common 
mt  And  by  29  Geo.  2,  c  36,  and  31  Geo.  2,  c  41, 
is  of  wastes  and  commons,  with  the  consent  of  the 
irt  in  number  and  value  of  the  commoners,  may  inclose 
:  thereof  for  the  growth  of  timber  and  underwood  (A). 


action  in  the  case  is  now  the  only  remedy. 

6k  7  Wm.  4y  c.  115,  after  reciting  the  general  inclosnre  act,  41  Geo.  3,  c.  109, 
by  1  Geo.  4,  c.  23.  And  stating  that  there  were,  in  many  parishes,  lands  of 
roprietors  much  intermixed  and  dispersed,  and  that  it  would  be  advantageous 
ners  were  enabled  by  a  general  law  to  divide  and  indose  them.  It  is  enacted, 
open  and  common  lands  may  be  inclosed  with  the  consent  of  two-third  parts 
nr,  and  value  of  the  parties  interested  therein.  But  the  consent  of  the  tenant 
nder  is  requisite  in  certain  cases.  Commissioners  are  to  be  nominated  by 
ies  consenting  to  the  inclosure,  and  such  commissioners  are  to  appoint  a 
I  umpire.  In  case  of  difference  of  opinion  between  them,  the  matter  is  to  be 
ed  by  the  umjnre.    Four-filths  in  number  of  the  owners  may  agree  upon  rules 
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Diitarliaiioeof       Another  species  of  disturbance,  that  of  ways  haf^ieiis  wlieo 
a  person  having  a  right  of  way  in  grost^  (that  is  annexed  to  his 
person  and  unconnected  with  any  lands  or  tenements)  o?er 
HalonFNB    •'^^^^r's  grounds  by  grant  or  prescription,  is  obstructed  bj 
I  S3.  inclosures,  or  other  obstacles,  or  by  ploughing  across  it,  tli 

Ltttw.  1 J  1,1 19.  remedy  for  which,  is  by  action  on  the  case  to  recover  damages 
Dtsturbanoe  of  For  disturbance  of  tenure^  or  breaking  that  connexion  i^di 
1  Roll!  Abr.  subsists  between  the  lord  and  his  tenant,  the  law  gives  die 
108*  lord  a  reparation  in  damages  against  the  offender,  by  a  specul 

IW.  Anal.  0.     action  on  the  case. 
40. 

Tv'ftwHwMw  of      "^^  most  considerable   species  of  disturbance  is  that  of 

patronag*.  disturbance  of  patroruige.  This  injury  was  distinguished  at 
conmion  law  fix>m  another  species  of  injury  called  uiwfatint 
which  is  an  absolute  ouster  or  dispossession  of  the  patron,  and 
happens  when  a  stranger  that  has  no  right  presents  a  6iak^ 

Co.  lit,  S77.     and  he  is  thereupon  admitted  and  instituted.     In  which  oaie 

the  patron  lost  by  the  common  law  not  only  his  turn  of  pn» 
senting  pro  hoc  vice^  but  the  perpetual  inheritance  of  tbe 

6  Rep.  49.  advowson,  unless  he  recovered  his  right  But  by  13  Edw.  1* 
c  2,  if  a  possessory  action  be  brought  within  six  months  ate 
tbe  avoidance,  the  patron  shall  recover  the  presentation,  wbkk 
gives  back  to  him  the  seisin  of  the  advowson.     And  by  7  Ana 


for  the  guidance  of  the  commissionera  or  umpire.  Appeal  to  the  next  aaaizea  ia  aOoaai 
when  partiea  are  diaaatiafied  with  the  decision  of  commiaaioners.  Encroachmenta  ladb 
within  twenty  yeara,  ^re  to  be  deemed  part  of  the  land  to  be  allotted.  Landa  naad  fcr 
charitable  purpoaea  are  not  to  be  deemed  an  encroachment.  Lianda  incloeed  more  te 
twenty  yeara  are  to  be  deemed  ancient  inclosurea.  Cultivated  ground  ia  to  be  tSkHUA 
to  the  propriatora  thereof  only,  unless  with  their  consent  in  writing.  Commiaaioaai 
are  to  allot  the  landa  inclosed.  At  the  desire  of  the  parties  several  allotments  nuybc 
set  out  together,  distinguished  by  metes  and  bounds,  but  not  fenced,  from  each  ate. 
Rectora  are  allowed  to  erect  buildings,  and  charge  expenses  thereof  on  lands  aOottadia 
right  of  glebe,  and  with  consent  of  bishop  they  may  demise  allotments.  AUuluMSti 
are  to  be  under  the  aame  tenure  as  the  lands  in  respect  of  which  they  are  sDattti 
Upon  the  consent  of  seven-eighths  in  number  and  value,  an  indosure  may  take  pli0 
without  the  intervention  of  commissioners.  Persons  objecting  to  the  indosure  us  to 
deposit  objections  with  the  clerk  of  tbe  peace  within  six  months.  Persons  interestadia 
allotments  may  pell  them  before  the  award,  and  the  commissioners  may  award  thsn  ts 
purchaaera.  Tenants  for  life  are  empowered  to  sell  part  of  their  allotments  to  defriy 
the  ezpenaea  of  inclosure ;  and  when  allotments  to  a  tenant  for  life  are  in  diSaRa^ 
parishea,  the  commiaaioners  may  sell  the  land  in  one  parish  to  defray  the  ezpaaai 
attending  the  other  portion  of  the  allotment.  The  provisions  of  41  Geo.  3,  and  1  GfK^i 
where  not  altered  or  repealed,  are  extended  to  this  act.  Parties  aggrieved  by  any  i^ 
done  under  the  i^ct  may  appeal  to  the  quarter  sessions.  The  act  is  not  to  aAet  ^ 
rights  of  lorda  of  manora,  nor  to  authorise  the  inclosure  of  any  open  or  oommoB  Mk 
within  eertain  distances  of  large  towns. 
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» usurpadon  shall  displace  the  estate  or  interest  of  the. 
but  the   true  patron  may  present  upon   the  next 
«  as  if  no  such  usurpation  had  happened. 
i)era  of  a  right  of  advowson,  may  be  either  by  the  Duturben, 
matron,  by  presenting  to  a  church  to  which  he  has  no         "^^ 
d  thereby  making  it  litigious ;  the  clerk,  by  demanding 
ling  institution,  and  the  ordinary,  by  refusing  to  admit 
patron's  clerk,  or  admitting  the  clerk  of  the  pretender, 
r  impedit  is  now  the  only  action  used  in  case  of  the 
ice  of  patronage. 

the  vacancy  of  a  living,  if  any  opposition  is  intended  Procaedingt. 
stitution  of  a  clerk,  it  is  usual  to  enter  a  caveat  with  0(  caveat 
op ;  after  which  an  institution  is  void  by  the  eccle-  l  Bum.  207. 
law.     But  the  temporal  courts  look  upon  a  caveat  as  }y^°*''  ^*P* 
Lullity. 

0  presentations  be  offered  to  the  bishop  upon  the 
didance,  the  church  is  then  said  to  become  Utigiatu ; 
lothing  fiirther  be  done,  the  bishop  may  suspend  the 
n  of  either,  and  suffer  a  lapse  to  incur.  Yet  if  the 
fT  derk  on  either  side,  request  him  to  award  a  jus 

uif  he  is  bound  to  do  it     A  jut  patronatus  is  a  com-  Of  Uit  com- 
iom  the  bishop,  directed  to  his  chancellor  and  others,  ^^*Sia*«#. 
to  summon  a  jury  of  six  clergymen  and  six  laymen,  j  Bu„  jg^  17^ 
re  who  is  the  rightful   patron;   and  if  the    bishop 
nd  institutes  the  clerk  of  that  patron  whom  they 
3  the  true  one,  he  secures  himself  from  being  a  dis- 
rhatever  proceedings  may  be  had  afterwards  in  the 
courts. 

lerk  refused  by  the  bishop  may  also  have  a  remedy  in  Theremadybj 
tual  court,  called  a  duplex  querela  ;  which  is  a  com-  duplex  qu^ela. 
the  nature  of  an  appeal  from  the  ordinary  to  his  next       ^"^' 
te  superior,  who,  if  the  cause  of  refusal  be  insufficient, 
it  institution  to  the  appellant 

1  contested  presentations,  upon  the  first  delay  or  re-  Writ  of  a«ar« 
the  bishop  to  admit  his  clerk,  the  patron  usually  JjSIdrraedT 
a  suit  of  quare  impedit  (c)  against  the  bishop  for  the 

I  k  4  Wm.  4,  c.  27,  after  3l8t  December,  1833,  no  person  shall  bring  any 
edit,  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to,  or  bestow 
h,  ^oarage,  or  other  ecclesiastical  benefice,  as  the  patron  thereof,  after  the 
of  the  period  during  which  three  clerks  in  succession  sball  have  held  the 
of  whom  shall  have  obtained  possession  thereof  adversely  to  the  right  of  pre- 
or  gift  of  snch  person,  or  of  some  person  through  whom  he  claims,  if  the 
nicb  incumbencies  taken  together  shall  amount  to  the  foil  period  of  sixty 
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temporal  injury  done  to  his  property,  in  disturbing  him  in  1m 
presentation.  And  if  the  delay  arises  firom  the  bishop  aloo^ 
as  upon  pretence  of  incapacity,  or  the  like,  then  he  onfy  is 
named  in  the  writ;  but  if  there  be  another  presentation  set 
up,  then  the  pretended  patron  and  his  clerk  are  also  joined  in 
the  action ;  or  it  may  be  brought  against  the  patron  and  dak, 
leaving  out  the  bishop,  or  against  the  patron  only.  Bnt  it  ii 
most  advisable  to  bring  it  against  all  three  ;  for  if  the  biihop 
be  left  out,  and  the  suit  be  not  determined  till  the  six  mondu 

years ;  and  if  the  times  of  such  incumbencies  shall  not  together  amount  to  astf  jtm, 
then  after  the  expiration  of  such  further  time  as  with  the  times  of  such  inconibiBdM 
will  make  up  sixty  years.  By  s.  31,  when,  on  the  avoidance  after  a  cleik  shall  hm 
obtained  possession  of  an  ecclesiastical  benefice  adversely  to  the  right  of  preseatitioi 
or  gift  of  the  patron  thereof,  a  clerk,  shall  be  presented  or  collated  thereto  hj  fti 
king,  or  the  ordinary,  by  reason  of  a  lapse,  such  last  mentioned  clerk  shaU  be  dmud 
to  have  obtained  possession  adversely  to  the  right  of  presentation  or  gift  of  such  pMa 
as  aforesaid ;  but  when  a  clerk  shall  have  been  presented  by  the  king  upon  die  Mai> 
ance  of  a  benefice,  in  consequence  of  the  incumbent  thereof  having  been  made  t  biiko^ 
the  incumbency  of  such  clerk,  shall  for  the  purposes  of  this  act,  be  deemed  a  contiiiii* 
tion  of  the  incumbency  of  the  derk  so  made  a  bishop.  By  s.  32,  in  the  constnictiootf 
this  act,  every  person  claiming  a  right  to  present,  or  to  bestow  any  ecdeaiastical  beai- 
fice  as  patron  thereof,  by  virtue  of  any  estate,  interest,  or  right,  which  the  owner  if  ■ 
estate  tail  in  the  advowson  might  have  barred,  shaU  be  deemed  to  be  a  penon  dnvV 
through  the  person  entitled  to  such  estate  tail,  and  the  right  to  bring  any  faore  iapA 
action,  or  suit,  shall  be  limited  accordingly.  By  s.  33,  no  person  shall  bring  any  faff* 
itnpedit,  or  other  action,  or  any  suit,  to  enforce  a  right  to  present  to  or  bestoviaf 
ecclesiastical  benefice  as  the  patron  thereof,  after  the  expiration  of  one  hundred  jt/n 
from  the  time  at  which  a  clerk  shall  have  obtained  possession  of  such  benefice  adfcniff 
to  the  right  of  presentation  or  gift  of  such  person,  or  of  some  person  throngh  whoaki 
claims,  or  of  some  person  entitled  to  some  preceding  estate  or  interest,  or  nndifiM 
share,  or  alternate  right  of  presentation  or  gift,  held  or  derived  under  the  sametith 
unless  a  clerk  shall  have  subsequently  obtained  possession  of  such  benefice  on  ika 
presentation  or  gift  of  the  person  so  claiming,  or  of  some  person  through  wliomit 
claims,  or  of  some  other  person  entitled  in  respect  of  an  estate,  share,  or  right,  bddtr 
derived  under  the  same  title.  By  s.  34,  at  the  end  of  the  period  limited  to  any  poMi 
for  bringing  any  quare  impedit,  or  other  action  or  suit,  the  right  and  title  of  radipoMi 
to  the  advowson  becomes  extinguished. 

By  4  &  5  Wm.  4,  c.  39»  in  all  writs  and  actions  of  qvare  impedii,  the  plaintift  fa 
whom  a  verdict  shall  pass,  in  addition  to  damages,  shall  also  have  judgment  to  reeovd 
his  full  costs ;  but  where  the  plaintifiT  shall  discontinue,  or  be  nonsuited,  or  a  Terifci 
shall  pass  against  him,  the  defendant  shall  recover  costs.  Provided  that  no  joilgMa! 
for  costs  shall  be  had  against  any  archbishop,  bishop,  or  other  ecdeaiastical  patvoatf 
incumbent,  if  the  judge  trying  the  cause,  or  the  court  in  which  judgment  shaU  begifO 
shall  certify  that  such  archbishop,  bishop,  or  other  ecdesiastical  patron  or  tncmnbcal 
had  probable  cause  for  defending  such  action ;  but  in  no  case  where  the  defenee  (o  aP^ 
such  action  shall  be  grounded  upon  a  presentation  or  collation  previoady  made  to  as; 
benefice,  shall  such  presentation  or  collation  be  deemed  or  considered  probable 
for  defending  such  action. 
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tfe  piBt,  the  bishop  is  entided  to  present  by  lapse,  for  he  is  ^^-  ^^  ^* 

iotputy  to  the  suit,  but  if  he  be  named  no  lapse  can  possibly 

tocme  till  the  right  is  determined.     K  the  patron  be  left  out, 

md  the  writ  be  brought  only  against  the  bishop  and  the  clerk,  ^^^  ^^^' 

tk  nit  is  of  no  effect,  and  the  writ  shaU  abate,  for  the  right  of 

ihe  patron  is  the  principal  question  in  the  cause.     If  the  clerk  7  Rep.  25. 

bt  left  out,  and  has  received   institution  before  the  action 

bmuj^t  (as  is  sometimes  the  case),  the  patron,  by  this  suit, 

mjr  recover  his  right  of  patronage,  but  not  the  present  turn, 

farke  cannot  have  judgment  to  remove  the  clerk  imless  he  be 

ndb  a  defendant  and  party  to  the  suit     The  writ  of  quare  F.  N.  B.  32. 

WfeiU   commands  the   disturbers,   the  bishop,   the  pseudo 

IKXQO,  and  his  clerk  to  permit  the  plaintiff  to  present  a  proper 

fenm  (without  specifying  the  particular   clerk)   to  such   a 

Hoist  church,  which  pertains  to  his  patronage,  and  which  the 

defcodants  obstruct ;  and  unless  they  so  do  that  they  appear 

in  court  to  show  cause. 

On  suing  out  the  qimre  impedit  the  plainuff  may  have  a  ne  Writ  of  ue 
pimUku,  which  forbids  the  bishop  to  admit  any  clerk  till  the  «^"»«««'- 
mit  be  determined ;  and  if  be  does  so,  the  plaintiff  after  judg- 
Mitfinr  him  in  the  quare  impedit,  may  remove  the  incum- 
lint  if  the  clerk  of  a  stranger,  by  writ  of  scire  facias,  and  2  Sid.  94. 
ibll  have  a  special  action  against  the  bishop  for  damages.  ^-  ^-  ®-  ^" 

In  the  proceedings  upon  a  quare  impedit  the  plaintiff  must  Proceedings  in 
let  out  his  title  at  length,  and  prove  at  least  one  presentation  *?•"»" '"*p**  • 
inlumselj^  his  ancestors,  or  those  under  whom  he  claims;  and 
ke  must  show  a  disturbance  before  the  action  brought     Upon  Vaugh.  7,  e. 
to  the  bishop  and  the  clerk  usually  discl^m  all  title,  save  ^^'  '^^• 
ttdy  the  one  as  ordinary,  to  admit  and  institute,  and  the  other 
itpiesentee  of  the  patron,  who  is  left  to  defend  his  own  right 
If  die  plaintiff  fidls  in  making  out  his  tide,  the  defendant  is 
pw  upon  proof  of  his ;  but  if  the  right  be  found  for  the  plain- 
tiff tbee  &rther  points  are  also  to  be  inquired: — 1.  If  the 
dinich  be  full,  and  if  full,  then  of  whose  presentation ;  for  if 
It  be  of  the  defendant's  presentation,  the  clerk  is  removable  by 
^  bfoo^t  in  due  time.     2.  Of  what  value  the  living  is,  in 
cider  to  assess  damages,  by  statute  West  2.     3.  In  case  of 
pfensrfrjT  upon  an  usurpation,  whether  six  calendar  months  2  ln»t.  361. 
vie  passed  between  the  avoidance  and  the  time  of  bringing 
«B  action ;  for  then  it  would  not  be  within  the  statute,  which 
V*^  an  usurpation  to  be  devested  by  a  quare  impedit, 
^^^^joi  within  half  a  year ;  so  that  plenarty  is  still  a  sufficient 

Ptt  in  an  action  of  quare  impedit,  brought  above  six  months 

'^  the  vacancy  happens. 
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If  it  be  found  that  the  plaintiff  has  the  right,  and  has  co 
menced  his  action  in  time,  he  shall  have  judgment  to  lecoi 
the  presentation,  and  if  the  church  be  full  by  the  institati< 
of  any  clerk  to  remove  him:  unless  it  were  filled  pendente  ti 
by  lapse  to  the  ordinary,  he  not  being  party  to  the  suit ;  i 
which  cases  the  plaintiff  loses  his  presentation  pro  hae  via 
but  shall  recover  two  years'  full  value  of  the  church  from  tin 
defendant ;  or,  in  case  of  insolvency,  the  defendant  shall  h 
imprisoned  two  years.  But  if  the  church  remains  still  voidi 
the  end  of  the  suit,  then  whichever  party  the  presentatio&i 
found  to  belong  to,  shall  have  a  writ  directed  to  the  bishop^  a 
admittendum  dericum^  desiring  him  to  admit  and  insdtnt 
the  clerk  of  the  prevailing  party ;  and  if  then  he  does  nc 
admit  him,  the  patron  may  sue  the  bishop  in  a  writ  oSqm 
non  admisity  and  recover  satisfaction  in  damages(e{)L 

There  is  one  species  of  presentation  in  which  a  remedy,  t 
be  sued  in  the  temporal  courts,  is  given  to  the  clerks  preseDtoc 
as  well  as  the  owners  of  the  advowson,  viz.  the  presentatioD  t 
such  benefices  as  belong  to  Roman  catholic  patrons,  iriiid 
according  to  their  several  counties,  are  vested  in  and  secoR 
to  the  two  universities ;  and  particularly  by  stat  12  Aiiil&  ' 
c  14,  s.  4,  a  new  method  of  proceeding  is  provided,  tiz.  th 
besides  the  writs  of  quare  impediU  which  die  universitiei^  i 
patrons,  are  entitled  to  bring,  they  or  their  clerks  may  be  i 
liberty  to  file  a  bill  in  equity  against  any  person  presendngt 
such  livings,  and  disturbing  their  right  of  patronage,  or  b 
cettui  qae  trust,  to  compel  a  discovery  of  any  secret  trastifi 
the  benefit  of  papists,  in  evasion  of  the  laws,  vesting  the  ng! 
of  advowson  in  the  universities,  and  by  11  Geo.  2,  c.  17, 1 
compel  a  discovery  of  any  grant  or  conveyance  of  such  adfov 
son,  and  whether  made  bondjide  to  a  protestant  purchaser,  i 
the  benefit  of  protestants,  and  for  a  fiill  consideration,  witi 
out  which  requisites  every  such  grant  and  conveyance  is  fov 
But  when  the  clerk  is  in  full  possession  of  the  benefice,  tl 
law  gives  him  the  same  possessory  remedies  to  recover  b 
glebe,  his  rent,  his  tithes,  and  other  ecclesiastical  dues,  iriuc 
it  furnishes  to  the  owners  of  lay  property. 


(d)  Sir  W.  BlackstoDC,  at  this  portion  of  the  original  text,  after  stating  that  therevi 
then  no  limitation,  with  regard  to  the  time,  within  which  actions  for  recovery  of  idrw 
sons  were  to  be  brought,  suggests  the  establishment  of  a  limitation  compoundid  of  lengl 
time  and  number  of  avoidances,  as  "  if  no  seisin  were  admitted  to  be  alleged  in  ai 
writs  of  patronage  after  sixty  years  and  three  avoidances  were  past,"  a  ncommendatk 
which  seems  to  have  been  adopted  by  the  new  Statute  of  Limitationt,  3  &  4  Wm. 
c.  27,  8.  30,  and  see  ss.  31,  32,  and  33,  ante,  p.  399. 
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CHAPTER  XVIL 

or  BfJUBIES  PBOCEEDINO  FROM  OR  AFFECTING  THE  CROWN, 
AND  HEREIN  OF  THE  REMEDIES  BY  INFORMATIONS,  AND  THE 
WRFTS  OF   QUO   WARRANTO   AND   MANDABfUB. 

These  injuries  are  either  where  the  crown  is  the  aggressor  or  Of  injurief  to 
theaoflferer.  or  from  the 

__  -  ii/*!**  •  crown. 

The  common  law  methods  of  obtammg  possession  or  resti-  Methods  of 
totion  finom  the  crown,  of  either  real  or  personal  property,  are  obtaining 

1        ..^.         11',  ^.  .  /.•!  1.  ,     restitution  fipom 

vijfetttton  de  drotty  or  petition  of  right;  or  by  monstrans  de  the  crown. 
Ml,  manifestation  or  plea  of  right ;  both  of  which  may  be 
preferred  or  prosecuted  either  in  the  chancery  or  the  exche-  skin.  609. 
qner.    The  former  is  of  use  when  the  king  is  in  possession  of  pinch  L.  256. 
nj  hereditaments  or  chattels,  and  the  petitioner  suggests  such  st.Tr.7ii.  134. 
tiij^  as  controverts  the  title  of  the  crown,  grounded  on  &cts 
disclosed  in  the  petition,  in  which  the  whole  title  of  the  crown 
UDBt  be  stated ;  and  upon  the  king's  answer — ^^  Let  right  be 
doDe," — a  commission  issues,  after  the  return  of  which  the 
ittomey-general  may  plead  in  bar,  and  the  merits  are  deter- 
mined upon  issue  or  demurrer,  as  in  common  suits.     Where 
Ae  rights  of  the  party  and  of  the  crown  appear  on  record^  the 
poty  shall  have    monstrans   de  droits  which  latter  remedy 
VI8  enlarged,  and  rendered  almost  universal,  by  36  £dw.  3, 
c  13,  and  2  &  3  £dw.  6,  c  8,  which  also  allow  inqui^tions  of 
office  to  be  traversed  or  denied,  where  the  right  of  a  subject  is 
ooQcemed  except  in  a  very  few  cases.     These  proceedings  are  Ihid.  608. 
bd  m  the  petty  bag  office,  in  chancery ;  and  if  the  right  is 
determined  against  the  crown,  the  judgment  is  quod  manus 
iomini  regis  amoveantur  et  possessio  restituatur  petenti,  salvo  ^  ^"■'*  ^^• 
j»e  domini  regis.     And  by  such  judgment  the  crown  is  in-  ^^'  ^^^' 
•tantly  out  of  possession.  Finch.  L.  469. 

As  the  king,  by  reason  of  his  legal  ubiquity,  cannot  be  deprived  of  redress  of 
rf  real  property  once  vested  in  him,  he  can  maintain  no  action  )!^'J"d'b7  the 
^lich  supposes  a  dispossession  of  the  plaintiff,  such  as  an  crown, 
qwtment,  but  he  may  bring  a  quare  impedit.     So,  too,  he  Bro.  Abr.  tit 
^  bring  an  action  of  trespass  for  taking  away  his  goods,  for  p.  N.  B.  32. 
'^eddng  his  close,  or  other  injury  done  to  his  soil  or  posses-  Bro.  -^^'-  **^ 
■Ott;  bat  such  actions  are  not  usual,  the  more  effectual  reme-  f.  N.  jB.  90. 
^  being  the  prerogative  modes  of  process  peculiar  to  the  ^ew-  Book,  4, 
^"oynu    Such  is  that  of  inquisition,  or  inquest  of  office,  which  inquint  of 

D  D  2  ^®^- 
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is  an  inquiry  made  by  the  king^s  officer,  his  sheriff,  coroner,  or 
escheator,  virtute  officii,  or  by  writ  to  them  sent  for  that  pu^ 
pose,  or  by  commissioners  specially  appointed,  concerning  any 
matter  that  entitles  the  king  to  the  possession  of  lands  or  tene- 

Finch.  L.  323,  ments,  goods  or  chattels.  This  is  done  by  a  jury,  of  no  deter- 
minate number,  being  either  twelve,  or  less,  or  more.  The 
inquests  of  office  are  extended  not  only  to  lands,  but  also  to 
goods  and  chattels  personal,  as  in  the  case  of  wreck  and  treap 
sure  trove,  and  especially  as  to  forfeitures  for  offences.  For 
every  jury  which  tries  a  man  for  treason  or  felony,  every  coro- 
ner's inquest  that  sits  upon  a/efo  de  se,  or  one  killed  by  chance 
medley,  is  not  only  with  regard  to  chattels,  but  also  as  to  real 
interests,  in  all  respects  an  inquest  of  office ;  and  if  they  find 
the  treason  or  felony,  or  even  the  flight  of  the  party  accused 
(though  innocent)  the  king  is  thereupon,  by  virtue  of  this  office 
found,  entided  to  have  his  forfeitures,  and  in  the  case  of 
chance  medley,  he  or  his  grantees  are  entitled  to  such  thrngs, 
by  way  of  deodand,  as  have  moved  to  the  death  of  the  party. 

Petition  of  In  order  to  avoid  the  possession  of  the  crown,  acquired  by 

the  finding  of  such  office,  the  subject  may  not  only  have  his 
monsirans  de  droit,  which  relies  on  the  facts  as  found ;  bat  he 
may  traverse  or  deny  the  matter  of  fact  itself  and  put  it  in  a 

Finch.  L.  324.  course  of  trial  by  the  common  law  process  of  the  court  rf 
chancery.  The  party  thus  traversing  is  considered  as  die 
plaintiff,  and  must  make  out  his  own  title,  as  well  as  impeach 
that  of  the  crown. 

By  scire  facias        Where  the  king  has  unadvisedly  granted  anything  by  letteo 

l^n^'spatent.     patent  which  ought  not  to  be  granted,  or  where  the  patentee 

has  done  an  act  that  amounts  to  a  forfeiture  of  the  grant,  the 

Dyer,  198.        remedy  to  repeal  the  patent  is  by  writ  of  scire  facitu  in  chan- 

3  Lev.  220.       eery.     This  may  be  brought  either  by  the  king  or  the  sub- 

4  Inst  88.  ject 

By  infonnation       An  information  on  behalf  of  the  crown,  filed  in  the  exche- 
chequer^  quer  by  the  king's  attorney-general,  is  a  method  of  suit  fof 

recovering  money,  or  other  chattels,  or  for  obtaining  satisfiK>' 
Moor.  375.  tiou  in  damages  for  any  personal  wrong  committed  in  the 
lands  or  other  possessions  of  the  crown.  It  differs  from  an  id- 
formation  filed  in  the  king's  bench,  in  that  this  is  instituted  to 
redress  a  private  wrong,  by  which  the  property  of  the  crown 
is  affected,  whilst  that  is  calculated  to  punish  some  public 
wrong.  It  is  groimded  on  no  writ  under  seal,  but  merely  0^ 
the  intimation  of  the  king's  officer,  the  attorney-general,  wb^ 
"  gives  the  court  to  understand  and  be  informed  of "  the  matter 
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Q  question ;  upon  which  the  party  is  put  to  answer,  and  trial  The  mojt 
i  had  as  in  suits  between  subject  and  subject  mations  are 

The  most  usual  informations  are  those  of  intmsion  and  intrusion  and 
'M;  intrusion  for  any  trespass  committed  on  the  lands  of  the  <^^ 

rown,  as  by  entering  thereon  without  title ;    holding  over  ' 

fter  a  lease  is  determined ;  taking  the  profits,  or  cutting  down  Cro.  Jac.  212. 

imber ;  and  debt  upon  any  contract  for  monies  due  to  the  l  Leon.  48. 

in^  or  for  any  forfeiture  due  to  the  crown  upon  the  breach  ^^  ^« 

f  a  penal  statute.     This  is  most  commonly  used  to  recover 

brfeitures    occasioned  by   transgressing   the   revenue   laws; 

ithers  which  regard  mere  matters  of  police  and  public  con- 

enience,  being  left  to  be  enforced  by  common  informers,  in 

he  qui  tarn  informations  or  actions  before  spoken  of;  but 

liter  the  attorney-general  has  informed  upon  the  breach  of  a 

)eiud  law  no  other  information  can  be  received.     There  is  also  Hard.  201. 

in  information  in  rem,  when  any  goods  are  supposed  to  become  Of  information 

be  property  of  the  crown,  and  no  man  appears  to  claim  them, 

>r  to  dispute  the  title  of  the  king. 

A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  By  writ  of  quo 
br  the  king,  against  him  who  claims  or  usurps  any  office,  fran-  •''«"^- 
hise,  or  liberty,  to  inquire  by  what  right  he   supports   his 
laim,  in  order  to  determine  the  right     It  lies  also  in  case  of  2  Inst  322. 
lonuser  or  long  neglect  of  a  franchise,  or  misuser  or  abuse  of  Finch.  L.  282. 
ty  being  a  writ  demanding  the  defendant  to  show  by  what 
<^arrant  he  exercises  such  a  franchise,  having  never  had  any 
?ant  of  it,  or  having  forfeited  it  by  neglect  or  abuse.     The 
Qdgment  on  a  writ  of  quo  warranto  is  final  and  conclusive, 
!ven  against  the  crown ;  which,  with  the  length  of  its  process,   l  Sid.  86. 
Kxasioned  its  disuse,  and  introduced  the  modem  information  2  Show.  47. 
Q  the  court  of  king's  bench,  in  the  nature  of  a  writ  of  quo  ^^  ^^*  ^^* 
oarrantOy  wherein  the  process  is  speedier,  and  the  judgment  tben«twe"of^ 
iol  quite  so  decisive.     This  is  properly  a  criminal  method  of  9110  teamMto. 
)iX)8ecution,  but  has  long  been  applied  to  the  mere  purposes 
)f  civil  right     The  proceeding  is  now  applied  to  the  decision  I^^^*  °^ 
^  corporation  disputes  between  party  and  party,  without  any  now  applied  to 
ntervention  of  the  prerc^ative,  by  virtue  of  9  Ann.  c.  20,  SJIS^'"*" 
*bich  permits  an  information,  in  nature  of  quo  warranto,  to  be 
*on0it,  with  leave  of  the  court,  at  the  relation  of  any  person 
leering  to  prosecute  it  (who  is  then  styled  the  relator),  against 
"*y  person  usurping,  intruding  into,  or  unlawfully  holding  any 
^^hise  or  office  in  any  city,  borough,  or  town  corporate ; 
^  this  statute  provides  for  its  speedy  determination,  and 
^itcts  that  if  the  defendant  be  convicted  judgment  of  ouster 
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(as  well  as  a  fine)  may  be  given  against  Inm,  and  that  t:]]^ 
relator  shall  pay  or  receive  costs  according  to  the  event  of  t£f 
suit 
By  writ  of  rj^^  ^^  ^f  mandamus  is  also  made  by  the  same  statute, 

manaamui  for  i/./»ii»j»» 

admittance  or  9  Ann.  c.  20,  an  effectual  remedy  for  refusal  of  Banmaoa, 
an  *offi^**°  ^  where  a  person  is  entitled  to  an  office  or  place  in  any  such  cw- 
poration ;  and  secondly,  for  wrongfiil  removal,  when  a  pe^ 
son  is  legally  possessed.  The  statute  requires  that  a  return  be 
immediately  made  to  the  first  writ  o{mandamfis{a),'wluc]i  return 
may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  hk 
antagonist  may  reply,  take  issue,  or  demur,  and  the  same  pro- 
ceedings may  be  had  as  if  an  action  on  the  case  had  been 
brought  for  making  a  false  retiun ;  and  after  judgment  ob- 
tained for  the  prosecutor  he  shall  have  a  preremptory  writ  of 
mandamus  to  compel  his  admission  or  restitution,  which  latter 

11  Rep. 79.      (in  case  of  an  action)  is  effected  by  a  writ  of  restitution;  » 

that  now  the  writ  of  mandamus^  in  cases  within  this  statute,  is 
in  the  nature  of  an  action ;  whereupon  the  party  applying  and 
succeeding  may  be  entided  to  costs,  in  case  it  be  the  frandiise 

12  Geo.  3,  c.    of  a  citizen,  burgess,  or  fi-eeman ;  and  in  general  a  writ  of  enor 
1  P  Wms  351  °"^y  ^  ^^  thereupon.     The  writ  of  mandamus  may  be  issoed 

*  pursuant  to  11  Geo.  1,  c.  4,  in  case  within  the  regular  time  do 
election  shall  be  made  of  the  mayor,  or  other  chief  officer  of 
any  city,  borough,  or  town  corporate,  or  (being  made)  it  shall 
afterwards  become  void,  requiring  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  admitting  andswea> 
ing  in  the  magistrates  so  chosen. 


CHAPTER  XVnL 

OF   THE   PUBSUIT   OF   REMEDIES  BY   ACTION,   AND  FIBST  OP 

THE   ORIGINAL   WRIT. 

Parts  of  a  suit       Ti£e  general  and  orderly  parts  of  a  suit  in  the  court  of 
enumerated.      common  pleas  are,  the  original  writ  (o);  the  process ;  the  plead- 

(a)  By  1  Wm.  4,  c.  21,  s.  3,  the  enactments  of  9  Ann.  c.  20,  relating  to  returni  ^ 
writs  of  mandamus  therein  mentioned,  and  the  proceedings  thereon  are  extended  to  aO 
other  writs  of  mandamus ;  and  s.  4  of  this  act,  and  s.  8  of  1  &  2  Wm.  4,  c.  58,  provi^ 
for  the  protection  of  certain  officers  to  whom  >vrit8  of  mandamus  are  directed. 

(rt)  See  now  note  (c),  p.  407. 


OF   THS  PURSUIT  OF   REMEDIK8  BY   ACTION.  407 

;  the  isBue  or  demurrer;  the  trial;  the  judgment  and  itEt 

iddts;   the  proceedings  in  nature  of  appeals;   and  the 

mtion. 

lie  original  or  original  writ  is  the  beginning  or  foundation  The  angiaal 

he  8uit(6)L    The  crown,  as  the  foundation  of  all  justice,  '^** 

Its  the  specific  remedy  in  each  case.     As  for  money  due 

xmd,  an  action  of  debt;  for  goods  detained  without  force, 

iction  of  detinue  or  trover  ;  or  if  taken  with  force,  an  action 

tupate  vi  et  armis  ;  or  to  try  the  title  of  lands,  an  action 

aespasB  in  efectment;  or  for  any  consequential  injury  re- 

rcd  a  special  action  on  the  case  (c).     To  this  end  an  ori^ 


)  But  see  now  the  next  note. 

)  The  original  writs  are  now  no  longer  in  use,  except  in  the  actions  of  eject- 
I,  qware  ia^pedU,  and  writ  of  right  of  dower,  yet  a  knowledge  of  the  principles 
rfiich  these  ancient  formuke  were  constituted  will  essentially  aid,  if  it  he  not  indis- 
Mb  to  a  proper  comprehension  of  the  eristing  process  and  pleadings.    Lord  Coke 

Litt.  73  b,)  gives  Bracton's  description  of  a  writ  thus : — "  Breve  quidem,  cum  sit 
latum  ad  simUitudinem  regulse  juris ;  quia  breriter  et  paucis  verbis  intentionem 
ieientis  exponit,  et  explanat,  sicut  regula  juris  rem  quae  est,  breviter  enarrat.  Non 
an  ita  breve  esse  debeat  quin  rationem  et  rim  intentionis  contineat.*'  And  pro- 
ii : — **  Of  writs,  some  are  original,  brevia  originalia,  and  some  judicial,  brevia  judi- 
u  Also  of  originals,  qucedam  sunt  formata  sub  suis  casibus  et  de  cursu,  et  de 
muni  consilio  totius  regni  concessa  et  approbata,  quse  quidem  nullatenus  mutari 
rint  absque  consensu  et  voluntate  eorum;  et  quidem  suntmagistralia,  et  ssepe 
antur  secundum  varietatem  casuum,  factorum  et  quserelarum;  as,  for  example, 
ms  on  the  case,  which  vary  according  to  the  variety  of  every  man's  case,  and  the 
;  and  these  being  not  of  course,  the  masters  being  learned  men,  did  make  :  Item 
iam  originalium  alia  sunt  realia,  alia  personalia,  alia  mixta:  Item  brerium 
ioaliom  alia  sunt  patentia  sive  aperta,  et  alia  dausa."  A  concise  and  clear 
Dry  of  original  writs  is  given  by  Mr.  Sergeant  Stephen,  in  his  valuable  work  on 
principles  of  pleading,  4th  edit.,  pp.  6  and  7,  thus  : — *'  The  most  ancient  writs 

provided  for  the  most  obrious  kinds  of  wrong ;  but  in  the  progress  of  society 
a  of  injury  arose  new  in  their  circumstances  so  as  not  to  be  reached  by  any  of 
vrits  then  known  in  practice ;  and  it  seems  that  either  the  clerks  of  the  chancery 
Me  duty  it  was  to  prepare  the  original  writ  for  the  suitor")  had  no  authority  to 
le  new  forms  to  meet  the  exigency  of  such  new  cases,  or  their  authority  was  doubt- 
or  they  were  remiss  in  its  exercise.  Therefore  by  the  Statute  of  Westminster  2, 
^w.  1,  c.  24,  it  was  prorided,  *'  that  as  often  as  it  shall  happen  in  the  chancery 

in  one  case  a  writ  is  found,  and  in  a  like  case  (in  consimUi  ctuu)  falling  under  the 
e  right,  and  requiring  like  remedy,  no  writ  is  to  be  found,  the  clerks  of  the  chan- 
t  iliall  agree  in  making  a  writ,  or  adjourn  the  complaint  till  the  next  parliament* 

write  the  cases  in  which  they  cannot  agree,  and  refer  them  to  the  next  parliament, 
"  This  statute,  while  it  gives  to  the  officers  of  the  chancery  the  power  of  framing  new 
ts  M  coMwdH  casu,  with  those  that  formerly  existed,  and  enjoins  the  exercise  of  that 
^,  does  not  give  or  recognize  any  right  to  frame  such  instrumentsfor  cases  «n/tre/y  new. 
■eems,  therefore,  that  for  any  case  of  that  description  no  writ  could  be  lawfully  issued, 
^  by  authority  of  parliament.     But  on  the  other  hand  new  writs  were  copiously 
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Finch.  L.  237.  ginal^  or  original  writ  is  sued  out  of  chanceiy,  which  b  a 
mandatory  letter  under  the  great  seal,  directed  to  the  sheriff 


produced  according  to  the  principle  sactioned  by  this  act,  i.  e.  m  eontmUi  earn,  oi 
upon  the  analogy  of  actions  previously  existing ;  and  other  writs  also  being  added  froa 
time  to  time  by  express  auUiority  of  the  legislature,  large  accessions  were  thus  on6i 
whole  made  to  the  ancient  stock  of  brevia  origmalia,"  And  again,  in  page  8;  "^ 
original  writ  was  formerly  essential  in  every  case  to  the  due  institution  of  the  tfit 
These  instruments  have  consequently  had  the  effect  of  limiting  and  defining  the  nfJA 
of  action  itself;  and  no  cases  are  even  now  considered  as  within  the  scope  of  jxiddil 
remedy  in  the  English  law,  but  those  to  which  some  known  original  writ  (whoidiM 
instruments  were  in  universal  use)  would  have  applied,  or  for  which  some  new  oagiHl 
writ,  framed  on  the  analogy  of  those  already  existing,  might,  under  the  provisniiflf 
the  statute  of  Westminster  2,  have  been  lawfidly  devised.  The  enomemtion  ol  initio 
and  that  of  actions,  have  become  in  this  manner  identical.'* 

By  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39*  after  reciting  that  the  prooMifDr 
the  commencement  of  personal  actions  in  the  courts  of  law  at  Westminster  wis,  ^ 
reason  of  its  great  variety  and   multiplicity,  very  inconvenient  in   practice.     It  ii 
enacted,  that  the  process  in  all  such  actions  commenced  in  either  of  the  said  eoortib 
(except  in  the  cases  therein  named,  and  in  which  cases  the  writ  of  summons  most  nov 
be  the  first  process,  by  1  &  2  Vict.  c.  110,  s.  2,)  whether  the  action  be  bnmght  bj  <i 
aj^nst  any  person  entitled  to  the  privilege  of  peerage  or  of  parliamenty  or  of  the 
court  wherein  such  action  shall  be  brought,  or  of  any  other  court,  or  to  any  other  pri* 
vilege,  or  by  or  against  any  other  person,  shall  be  by  writ  of  summons  according  to  tbc 
form  in  the  act ;  and  in  every  such  writ  and  copy  thereof,  the  place  and  county  of  lb> 
residence,  or  supposed  residence  of  the  defendant,  shall  be  mentioned,  and  such  writM 
be  issued  by  the  officer  of  the  said  courts  by  whom  process,  serviceable  in  the  oooatf 
therein  mentioned,  was  before  issued.    And  every  such  writ  shall  be  served  as  bflftn 
the  act  was  usual  in  the  county  therein  mentioned,  or  within  two  hundred  yards  of  thi 
border  thereof,  and  not  elsewhere,  and  the  person  serving  the  same  shaU  indorse  on  tlM 
writ  the  day  of  the  month  and  week  of  the  service.    By  s.  2,  the  mode  of  appeannceii 
prescribed  by  delivering  a  memorandum  in  writing,  according  to  the  form  in  the  act  ti 
the  officer  of  the  court,  to  be  dated  on  the  day  of  delivery.    By  s.  3,  appearance  nafbi 
enforced  by  writ  of  distringas  in  case  a  defendant  cannot  be  personally  served  with  thi 
writ  of  summons,  and  if  the  writ  of  distringas  shall  be  returned  ntm  est  vnaiim  av 
nuUa  btma,  the  plaintiff  is  empowered,  after  making  affidavit,  that  due  and  piopff 
means  have  been  taken  and  used  to  serve  and  execute  such  writ  of  distringas,  to  «Mr 
an  appearance  for  the  defendant,  and  to  proceed  thereon  to  judgment  and  execotka. 
By  s.  4,  in  bailable  process  for  the  commencement  of  personal  actions  so  many  oopiM* 
process,  with  every  memorandum  or  notice  subscribed  thereto,  and  all  IndorseMali 
thereon  as  there  may  be  persons  intended  to  be  arrested,  or  served  therewith,  shaU  bi 
delivered  to  the  sheriff  or  officer  executing  the  same,  who  is  to  deliver  one  cojpif  to  each 
person  so  arrested  or  served,  and  indorse  on  the  writ  the  day  of  the  execution ;  aad  if 
any  defendant  be  imprisoned  for  want  of  sureties  on  such  process,  the  plaintiff  VKf 
declare  as  before,  under  4  &  5  W.  &  M.  c.  21 ;  and  the  plaintiff  may  direct  the  aliarf 
to  arrest  one  or  more  of  the  defendants,  and  to  serve  the  others  with  copies  of  pneaii 
only.    By  ss.  5  and  6,  the  proceedings  to  outlawry  are  prescribed.    By  s.  10,  do  wm 
is  to  be  in  force  for  more  than  four  months  from  its  date.     It  may  be  continued  by 
alias  and  pluries;  but  the  provisions  of  the  Statute  of  Limitations  arenottobeaftetfd 
or  prejudiced  thereby.    By  s.  11,  proceedings  to  judgment  and  execution  may  be  had  at 
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of  the  ooimty  wherein  the  injury  is  committed^  or  suppofled 
n  to  be,  requiring  him  to  command  the  wrong  doer  or  party 
Kcufledy  either  to  do  justice  to  the  complidnant  or  to  appear 
in  court  and  answer  the  accusation  against  him.  Whatever 
tke  sheriff  does  in  pursuance  of  this  writ,  he  must  return  or 
xrtify  to  the  court  of  common  pleas,  together  with  the  writ 
IkM,  which  is  the  foundation  of  the  jurisdiction  of  that 
vort,  being  the  king's  warrant  for  the  judges  to  proceed  to 
ie  determination  of  the  cause  (dl).  In  small  actions  below  40^., 
OTe?er,  the  foundation  of  such  suits  continues  to  be  (as 
t  the  Saxon  times)  not  by  original  writ,  but  by  plaint. 

Qiigiiial  writs  are  either  optional  or  peremptory*     They  Finch  L.  JE67. 
■e  either  a  pracipe  or  a  n  to  fecerit  securum.     The  prtBcipe  '^^  pfpcipc 
sin  the  alternative,  commanding  the  defendant  to  do  the  ^^^^ 
Ung  required,  or  to  shew  why  he  has  not  done  it     The  use 
of  it  is,  where  something  certain  is   demanded,  which  it  is 
iDciimbent  on  the  defendant  himself  to  perform ;  as  to  restore 
tk  possession  of  land,  giving  the  defendant  his  choice  to  re- 
hm  the  injury  or  stand  the  suit.     The  other  species  is  called  The«  u 
I  n  U  fecerit  zecurum^  from  the  words  of  the  writ,  which  directs  7^^^  ^^ 
flie  dieriff  to  cause  the  defendant  to  appear  in  court,  without  peremptory 
iny  opdon  given  him,  provided  the  plaintiff  gives  the  sheriff 
Bcoritjr  to  prosecute  his  claim.     This  writ  is  in  use  where 
Qodung  is  specifically  demanded,  but  only  a  satisfaction. 

lie  security  here  spoken  of  is  mere  matter  of  form,  and  Pledges  to 
John  Doe  and  Richard  Roe  are  the  nominal  pledges.  IJ!^***^**' 

The  day  on  which  the  defendant  is  ordered  to  appear  in  the  writ 

^  end  of  eight  days  from  the  service  or  execution  of  the  writ,  whether  served  or  exe- 
^ttod  in  term  or  vacation ;  and  a  provision  is  made  in  cases  where  the  last  of  such 
ti^  days  shall  fall  on  a  Sunday,  Christmas-day,  or  public  fast  day.  By  s.  12,  every 
*iit  must  bear  date  on  the  day  on  which  it  is  issued,  and  be  indorsed  with  the  name 
^  phce  of  abode  of  the  attorney  suin j(  it  out.  By  s.  1 3,  provision  is  made  for  ser- 
nceol  writs  on  corporations,  and  on  inhabitants  of  hundreds  and  towns.  By  ss.  14 
Uid  15,  general  rules  for  the  effectual  execution  of  the  act  are  to  be  made  from  time  to 
^  by  the  judges,  and  for  return  of  writs.  By  s.  17»  every  attorney  is,  on  demand  in 
vridag,  to  be  made  by  or  on  behalf  of  any  defendant,  to  declare  whether  the  writ  has 
(^  issued  with  his  authority ;  and  if  not  so  issued,  the  defendant  may  be  dis- 
^uyid.  By  s.  19»  the  act  does  not  extend  to  any  cause  removed  into  either  of  the 
fvA  comts  by  writ  of  poM^  certiorari,  recordari  facias  hquelamf  habeas  corpus,  or 
^^^oiise.  By  s.  21,  the  writs  authorized  by  this  act  are  to  be  the  only  writs  for  com- 
^DOKSQient  of  personal  actions,  in  the  cases  to  which  such  writs  are  applicable.  But 
"T II;  2  Vict.  c.  110,  8.  2,  all  personal  actions  in  the  superior  courts  of  law  at  West- 
'"itBXer  Bust  now  be  commenced  by  writ  of  summons. 
(4  See  now  the  last  note. 
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court,  and  on  which  the  sheriff  is  to  bring  in  the  writ,  is 
the  return  of  the  writ(g). 
The  termi.  The  terms  were  gradually  formed  from  the  canonical  con- 

stitutions of  the  church,  being  those  seasons  of  the  year  not 
occupied  by  the  great  festivals  or  fasts,  or  the  avocatioDS  of 
rural  business.  The  portions  not  included  in  these  seasooi 
fell  into  a  four-fold  division,  and  from  some  festival  day  tht 
immediately  preceded  their  commencement,  were  called  ik 
terms  of  St  Hilary,  Easter,  the  Holy  Trinity,  and  St 
Michael  (/> 
Ofdayiin  There  are  in  each  of  these  terms  stated,  days  called  dbyi  | 

^^^^  in  bank,  dies  in  banco ;   that  is,  days  of  appearance  in  Ae 

court  of  king's  bench.  They  are  generally  at  the  distance  d 
about  a  week  from  each  other,  and  have  reference  to  some 
festival  of  the  church.  On  some  one  of  them  all  wnti 
must  be  made  returnable  (^);  and,  therefore,  they  are  callel  ; 
the  returns  of  that  term.  The  first  return  in  every  ten 
is,  properly  speaking,  the  first  day  in  that  term ;  and  thextm  : 
the  court  sits  to  take  essoignsy  or  excuses  for  such  as  d» 
not  appear  according  to  the  summons  of  the  writ;  wiien^  ^ 
fore  it  is  usually  called  the  essoign  day  of  the  term.  But  ct 
every  return  day  in  the  term,  the  person  sunmioned  has  thm 
days'  grace  beyond  the  day  named  in  the  writ,  in  ^diich  to 
make  his  appearance,  and  if  he  appears  on  the  fourth  dij 
inclusive,  quarto  die  post,  it  is  sufficient 

{€)  Before  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39>  the  writ  must  alwiji 
have  been  tested  in  term,  and  if  issued  in  vacation,  as  of  some  day  in  the  previov 
term ;  but  now,  by  such  act,  s.  12  (see  ante,  p.  408),  it  must  bear  date  on  the  day  A 
which  it  is  issued,  whether  in  term  or  vacation.  And  by  s.  1 1  of  the  same  act,  if  any  vdt 
of  summons  shall  be  served  or  executed  on  any  day,  whether  in  term  or  vacatioD»  il 
necessary  proceedings  to  judgment  and  execution  may  be  had  thereon  at  the  end  flf 
eight  days  from  the  service  or  execution  thereof,  whether  in  term  or  vacation ;  bat  if 
the  last  of  such  eight  days  shall  happen  on  a  Sunday,  Christmas-day,  or  public  ftUff 
thanksgiving  day,  the  following  day  shall  be  considered  as  the  last  of  such  eight  dxjt 
If  such  writ  shall  be  served  or  executed  on  any  day  between  the  10th  of  August  uA 
24th  of  October,  special  bail  may  be  put  in  by  the  defendant  in  bailable  piocesiy  cr 
appearance  entered  either  by  the  defendant  or  plaintiff  on  process  not  bailable  at  di* 
end  of  such  eight  days  ;  but  no  declaration,  or  pleading  after  declaration,  shall  be  flod 
or  delivered  between  the  10th  of  August  and  24th  of  October. 

(/)  Byll  Geo.  4  and  1  Wm.  4,  the  terms  were  altered;  Hilary  term  now  begins  114^ 
and  ends  31st  January;  Easter  term  begins  15th  April,  and  ends  8th  May;  TVioi^ 
term  begins  22d  May,  and  ends  1 2th  June ;  and  Michaelmas  term  begins  2d,  and  eodi 
25th  November.  By  1  &  2  Vict.  c.  32,  the  courts  at  Westminster  are  enaUad  to  boB 
sittings  in  banc  in  time  of  vacation.  Such  sittings  to  be  holden  by  rule  or  order  of  tk^ 
said  courts  published  as  therein  directed.  Judgments  to  have  the  same  effect  as  if  v 
term  time. 

(p)  See  ante,  note  (e)  to  this  chapter. 
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I  next  step  for  canying  on  the  suit  after  suing  out  the  Process,  on- 

iiud,  is  called  the  process  (a)  ;  being  the  means  of  compelling  SdfiMaT** 

defendant  to  appear  in  court 

his  is  sometimes  called  original  process^  being  forwarded 

I  the  original  writ,  and  also  to  distinguish  it  from  mesne 

dermediate  process,  which  issues  pending  the  suit  upon 

B  collateral  interlocutory  matter ;  as  to  summon  juries  and 


'esne  processis  alsosometimes  put  in  contradistinction  to  final  Finch.  L.  436. 
or  process  of  execution ;  and  then  it  signifies  all  such 
as  intervenes  between  the  beginning  and  end  of  a  suit, 
piocess,  as  we  are  now  to  consider  it,  is  the  method  taken  by  Originml  pro- 
law  to  compel  a  compUance  with  the  original  writ,  of  which 
ximaiy  step  is  by  giving  the  party  notice  to  obey  it  (6). 
;  notice  is  given  upon  all  personal  writs  for  injuries  not  ^^it  of  sum- 
ist  the  peace,  by  summons,  which  is  a  warning  given  to  the  mons. 
adant  to  appear  in  court  at  the  return  of  the  original  writ ;  Finch.  L.  344. 
if  he  disobeys  this,  the  next  process  is  by  attachment  or 

By  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39,  s.  31,  the  process  for  com- 
ing personal  actions  in  any  of  the  superior  courts  at  Westminster,  was,  1st,  a  writ 
wmtms,  in  cases  where  it  was  not  intended  to  hold  the  defendant  to  bail,  or  proceed 
■t  a  member  of  parliament  according  to  the  bankrupt  act  (6  Geo.  4,  c.  16,  s.  10), 
\wnt  qf  diatringas  to  enforce  the  defendant's  appearance  to  such  writ  of  summons 
w  he  cannot  be  served  with  it ;  and  where  he  has  not  appeared  to  the  action,  and 
It  be  compelled  to  do  so  without  some  more  efficacious  process ;  or  2ndly,  a  wrU 
jpias,  in  cases  where  being  in  the  custody  of  the  marshal  of  the  Marshalsea  or 
n  of  the  Fleet ;  or,  3dly,  a  vorit  of  detainer,  in  cases  where  it  was  intended  to 
1  a  person  in  the  custody  of  the  marshal  or  warden ;  or,  4thly,  another  kind  of 
qf  sttmrnoiu,  in  cases  wbere  it  was  intended  to  proceed  against  a  member  of  par- 
at  according  to  the  provisions  of  the  bankrupt  act.  But  now,  since  1  &  2  Vict. 
D,  8.  2,  all  personal  actions  in  the  superior  courts  must  be  commenced  by  writ  of 
Qons;  ArchbokTs  Prac.  Q.  B.  by  Ckitty,  7th  ed,2.  In  the  action  of  ejectment,  the 
node  of  commencing  it  by  serving  a  declaration  founded  in  the  Q.  B.  and  C.  P. 

SDppoaed  original  writ  issued  (which  is  most  usual),  or  founded  in  the  Q.  B.  or 
wqver  on  a  supposed  bill  filed,  still  prevails.  In  replevin  also,  and  other  suits 
nred  from  the  inferior  courts  into  the  superior  ones,  the  old  mode  of  commencing 
I,  and  for  the  most  part  of  proceeding  in  them,  still  prevails. — Id, 
I  The  first  step  in  all  personal  actions  in  the  superior  courts  of  law  at  Westminster 
)v  the  writ  of  summons,  and  which  is  the  only  writ  for  the  commencement  of  such 
mi. 
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pone,  whereby  the  sheriff  is  commanded  to  attach  hi 
taidng  gagey  that  is,  certain  of  his  goods,  which  he  fotfeil 
Finch.  L.  345.  does  not  appear ;  or  by  making  him  find  pledges,  w 
Ix)rd  Raym.      amerced  in  case  of  his  non-appearance  (c). 

This  is  the  first  process  without  any  previous  summoi 
Finch.  L.  305.  actions  of  trespass  vi  et  armisy  or  for  other  injuries  ( 
^^^  after  attachment  the  defendant  neglects  to  appear,  he 

tringaa,   "'       pcllcd  by  writ  of  distringas  or  distress  inflnite{e),  the 

and  profits  of  his  lands  taken,  thereunder  being  called 

Finch.  L.  352.   which  as  well  as  those  attached  he  forfeits  if  he  d 

10  Geo.  3,  c.     appear.     And  the  issues  may  be  sold  to  pay  the  costs. 

by  the  common  law,  the  process  ended  in  cases  of 

without  force ;  but  in  cases  of  injury  accompanied  witi 

the  law  provided  a  process  against  the  defendant's  perse 

Writ  of  capitu   persisted  in  not  appearing,  and  had  no  goods  to  be  al 

^jrtBponden-     Subjecting  his  body  to  imprisonment  by  the  writ  of  ca^ 

3  Rep.  12.        respondendum.     A  capias  was  afterwards  aUowed  to  ar 

person  in  actions  of  accounty  though  no  breach  of  the  pea 

suggested,  and  then  in  actions  of  debt  and  detinucy  am 

wards  in  all  actions  on  the  case.     Before  this  it  was  i: 

bring  an  original  writ  of  trespass  quare  clausum  fire 

breaking  the  plaintiff's  close  vi  et  armis ;  which  by 

common  law  subjected  the  defendant's  person  to  be  arte 

writ  of  capiasy  and  then  by  connivance  of  the  coi 

plaintiff  proceeded  to  prosecute  for  any  other  injury  ^ 

force.     Afterwards,  by  several  statutes,  a  capias  might 

upon  almost  every  species  of  complaint  (/). 


(c)  This  applies  to  process  founded  on  one  of  the  original  writs  now  no  loofpe 
except  in  the  actions  of  ejectment,  quare  impedit,  and  writ  of  right  of  dower.  I 
fendant,  having  been  served  with  the  writ  of  summons,  neglects  to  appear  fa 
plaintiff  may  enter  an  appearance  for  him,  and  proceed  therein  to  judgment  a 
cution.  The  provisions  of  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39, 
act  1  &  2  Vict.  c.  110,  must  now  be  read  along  with,  and  applied  to  the  content 
chapter. 

(cO  The  first  process  in  all  personal  actions  in  the  superior  courts  is  now  tb 
summonSf  1  &  2  Vict.  c.  i  10,  s.  2. 

(e)  The  writ  of  distringas  now  issues  in  cases  where  the  defendant  cannot  be 
ally  served  with  the  writ  of  summons ;  and  if  the  sheriff  returns  such  writ  of  di 
non  est  inventus,  or  nulla  bona,  the  plaintiff  is  aUowed,  on  application  to  the  c 
enter  an  appearance  for  the  defendant,  and  proceed  therein  to  judgment  and  e» 
2  Wm.  4,  c.  39,  s.  3. 

(/)  By  1  &  2  Vict.  c.  1 10,  arrest  on  mesne  process  is  abolished,  except  thi 
the  defendant  is  about  to  quit  England,  a  judge  of  a  superior  court  may  order  h 
arrested  for  a  debt  or  claim  amounting  to  20/.  The  order  may  be  made  afler  tl 
mencement  of  an  action  at  any  stage  of  the  proceedings  before  final  judgment; 
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This  writ  and  all  others  subsequent  to  the  original  writ  not 
iftiog  out  of  chancery,  but  from  the  court  into  which  the 
•ajgioal  was  returnable,  are  called  jWicia^  not  original  writs, 
9  they  issue  under  the  private  seal  of  the  court,  and  not  under 
le  great  seaL 

When  this  capias  is  delivered  to  the  sheriff,  he  by  his  Execntionof 
adep-flheiiff  grants  a  warrant  to  his  officer  to  execute  it  on  the  ^P'^ 
ifeiidant ;  and  if  the  sheriff  cannot  find  the  defendant  in  his 
ijidicdony  he  returns  non  est  inventus  in  his  baiUwick ;  when 
iesiaimm  capias  issues,  directed  to  the  sheriff  of  the  county 
hue  the  defendant  is  supposed  to  reside,  reciting  the  former 
nty  and  that  it  is  testified  testatum  estj  that  the  defendant 
idcs  in  his  bailiwick,  wherefore  he  is  commanded  to  take  him 
I  in  the  former  capias.  When  the  action  is  brought  in  one 
mfAj  and  the  defendant  lives  in  another,  a  testatum  capias 
at  first,  supposing  not  only  an  original,  but  also  a  former 
to  have  been  granted,  which  in  fact  never  was(^). 
rln  cases  of  outlawry  an  original  writ  must  issue,  and  then  a  Outlawry. 
Wfjm  {h).  And  if  the  sheriff  returns  non  est  inventus,  an  alias 
pt  issues,  and  then  Apluries  to  the  same  effect  as  the  former, 
lad  if  a  non  est  inventus  is  returned  on  all,  a  writ  of  exigent  or 
llfigi  facias  issues  (t),  which  requires  the  sheriff  to  cause  the 
Ibfariant  to  be  proclaimed  at  five  successive  county  courts  to 
Mder  himself;  and  if  he  does,  then  to  take  him  as  in  a 
Ifjat ;  but  if  not,  and  is  returned  quinto  exactusy  he  is  then 
iBdswed  by  the  coroners  of  the  county.  But  by  6  Hen.  8, 
•  4,  and  31  Eliz.  c  3,  whether  the  defendant  dwells  in  the 
ime  county  or  another  than  that  wherein  the  exigent  is  sued 
Ml,  a  writ  of  proclamation  shall   issue  with   the   exigent, 

Mnmanding  the  sheriff  wherein  the  defendant  dwells  to  make 

^- — 

lil  of  capiat  under  this  act  cantiot  be  employed  as  the  means  of  commencing  an 
tiOQ,  it  being  merely  auxiliary  to  the  main  proceedings  in  cases  only  where  the  de- 
Idant  18  about  to  quit  England.'*— Archbold's  Q.  B.  Prac.  by  Chitty,  7th  ed,  506. 
{g)  Hie  writ  of  summons  is  now,  by  1  &  2  Vict.  c.  110,  b.2,  the  first  process ;  and  see 
iti,  aote  (/)  to  this  chapter. 

(I)  Under  the  Uniformity  of  Process  Act,  in  cases  of  outlawry,  where  the  action  was 
maneed  by  bailable  process,  the  writ  of  capias  was  issued  in  the  first  instance :  but 
l^telioBS  where  it  was  not  intended  to  hold  the  defendant  to  special  bail,  the  first  pro- 
MB  was  the  writ  of  summons  mentioned  in  s.  1  &  2  Wm.  4,  c.  39>  and  which  is  now 
be  fint  process  in  every  personal  action  in  the  superior  courts,  whether  bailable  or 
«t»  by  1  &  2  Vict.  c.  110,  s.  2,  and  see  the  last  note. 
(D  After  it  baa  been  made  to  appear  to  the  satisfaction  of  the  court  that  the  writ  of  sum- 
Ms  cannot  be  personally  served,  and  that  the  defendant  has  not,  according  to  the  exi- 
liscy  thereof  appeared  to  the  action,  and  cannot  be  compelled  so  to  do  without  some  more ' 
(CeadouB  process,  the  court  may  order  a  writof  distringas  to  be  issued,  and  upon  return  of 
^ 9t  nweiUus,  and  ntdla bona  thereon,  the  writs  of  extgifaciasand  proclamation  then  issue. 
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three  proclamations  thereol^  in  places  the  moBt  notorioi]B(;) 
and  most  likely  to  come  to  his  knowledge  a  month  before  ^ 
outlawry  shall  take  place  (k).     If  after  outlawry  the  defendant 

1  Sid.  159.        appears  he  may  be  arrested  by  a  writ  of  capias  utlagaiimit  mi 

committed  till  the  outlawry  be  reversed  (Z),  which  revemlmif 

2  Roll  Rep.      ^  ^^  ^7  ^^  defendant's  appearing  personally  in  court  or  If 
490.  attorney,  and  paying  costs,  putting  the  plaintiff  in  the  am 

condition  as  if  he  had  appeared  before  the  writ  (d  «flyi 

facias  issued  (m).  Such  is  the  first  process  in  the  commoa  pkii 

Process  in  In  the  king's  bench  the  usual  method  of  proceeding  was  (onlil 

bench!^  *         recently)  without  any  original,  by  a  process  called  a  bill  (^  Mi* 

dlesex(n)  being  a  kind  of  capias  directed  to  the  sheriff  of  tilt 
county,  commanding  him  to  take  the  defendant  and  to  hafeUp 
before  the  king  at  Westminster,  on  a  day  prefixed  to  answcrli 
the  plaintiff  of  a  plea  of  trespass.  For  this  accusation  of  tieipii^ 
it  was  that  gave  the  king's  bench  jurisdiction  in  civil  caaMf 
since  when  once  the  defendant  was  taken  into  custody  of  the 
marshal  of  this  court  for  the  supposed  trespass,  he  mig^h 
prosecuted  for  any  other  species  of  injury.     And  henoe  i 

(J)  By  7  Wm.  4,  and  1  Vict.  c.  45,  8.  2,  instead  of  making  proclamation  at  the  dmni 
door  immediately  after  divine  service  on  a  Sunday,  as  theretofore,  written  notieN  tn 
to  be  affixed  to  the  church  doors. 

(k)  By  2  Wm.  4,  c.  39»  s.  6,  upon  the  return  of  non  est  nwentus,  as  to  any  ddMti 
against  whom  such  writ  of  capias  (now  by  1  &  2  Vict.  c.  110,  writ  of  summoiii)  Ml 
have  been  issued,  and  also  upon  the  return  of  non  est  inventus  and  fiicfla  bona  as  to  n^ 
defendant  against  whom  such  writ  of  distringas  shall  have  been  issued,  whether  nek 
writ  of  capias  (now  summons)  or  distringas  shall  have  issued  against  sndi  dafenJMl 
only,  or  against  such  defendant ;  and  any  other  person  or  persons,  it  shall  be  laM, 
until  otherwise  provided  for,  to  proceed  to  outlaw  or  waive  such  defendant  by  wiiliil 
exigi  facias  and  proclamation,  and  otherwise  in  the  same  manner,  as  might  before  iM 
been  done,  upon  the  return  of  non  est  inventus  to  a  pluries  writ  of  capias  i  tj/jus tohi 
issued  after  an  original  writ ;  provided  that  every  such  writ  of  exigent,  prodamttio^ 
and  other  writ  subsequent  to  the  writ  of  capias  (now  summons)  or  distringas,  shiD  h 
made  returnable  on  a  day  certain  in  term ;  and  every  such  first  writ  of  exigent  wi 
proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  writ  of  ojq^ias  {oaw  itf' 
mons)  or  distringas,  whether  such  writ  be  returned  in  term  or  in  vacation ;  and  evof 
subsequent  writ  of  exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  reton  d 
the  next  preceding  writ ;  and  no  such  writ  capias  (now  summons)  or  distringai  itf 
be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  the  same  be  returned  within  kn 
than  fifteen  days  after  the  delivery  thereof  to  the  sheriff  or  other  officer  to  vboffl  ^ 
same  shall  be  directed.  By  s.  6,  proceedings  to  outlawry  may  be  had  after  jodgnNi^ 
given  under  the  authority  of  this  act. 

(0  See  ante,  note  (/)  to  this  chapter,  and  1  &  2  Vict.  110. 

(m)  By  2  Wm.  4,  c.  394  s.  6,  every  outlawry  or  waiver,  had  under  the  authority  of  A* 
act,  may  be  vacated  or  set  aside  by  writ  of  error  or  motion,  in  like  manner  as  enlQsMi! 
or  waiver,  founded  on  an  original  writ,  might  before  have  been  vacated  or  set  aside. 

(n)  By  2  Wm.  4  c.  39,  s.  1,  and  1  &  2  Vict.  c.  110,  s.  2,  the  first  process  in  all  we6m 
commenced  in  either  of  the  courte  of  Q.  B.,  C.  P.  and  Exch.,  is  now  by  writofsomBOii 
only. 
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eomplaint  of  trespeas  was  always  suggested,  whatever  else  may 
be  the  real  cause  of  action.  The  bill  of  Middlesex  must  have 
been  served  on  the  defendant  if  found  in  that  county ;  but  if  the 
iieriff  returned  non  est  inventus^  then  a  writ  of  latitat  issued  to 
it  sheriff  of  another  county,  which  was  similar  to  the  testatum 
wfitti  in  the  conmion  pleas.  But  as  in  the  conmion  pleas  the 
^s/Mum  capias  might  be  sued  out  upon  only  a  supposed  and 
Mitan  actual  preceding  capias;  so  in  the  king's  bench  a  latitat 
msoed  out  on  a  supposed  and  not  an  actuall  bill  of  Middlesex. 
klatUat  might  indeed  be  called  the  first  process  in  the  king's 
MBchy  as  the  testatum  capias  was  in  the  common  pleas.  Yet,  as 
B  die  common  pleas,  if  the  defendant  lived  in  the  county 
deiein  the  action  was  laid,  a  common  capias  sufficed;  so  in  the 
ting^  bench,  if  he  lived  in  Middlesex,  the  process  was  by  bill 
rflfiddlesex  only  (o). 

Li  the  exchequer,  the  first  process  was  by  writ  of  quo  minusy  Process  in  the 
bdbre  explained(p),  upon  which  the  defendant  might  be  ar-  ®**^  **^"*'* 
Med,  as  upon  a  capias  firom  the  common  pleas. 

When  the  cause  is  once  drawn  into  the  respective  courts, 
Ae  method  of  pursuing  it  is  much  the  same  in  all  of  them. 

Anciently,  the  defendant  was  arrested  upon  the  capias 
h&UUy  &c,  however  small  the  cause  of  action ;  but  now  the 
Uendant  is  merely  served  with  a  copy  of  the  writ,  or  process, 
■d  with  notice  in  writing,  to  appear  by  his  attorney,  which 
II  eflfect,  reduces  it  to  a  mere  summons.  If  the  defendant 
ippevB  upon  this  notice,  his  appearance  is  recorded,  and  he 
IQIB  in  sureties  for  his  fiiture  attendance,  which  are  called 


hail,  being  the  same  imaginary  persons  that  were  Appearance 
fiedges  for  the  plaintiff's  prosecution,  John  Doe,  and  Richard  i^ 
loe;  or  if  the  defendant  does  not  appear  in  due  course,  the 
|imdff  may  enter  an  appearance  for  him,  as  if  he  had  really 
ippeared ;  and  may  file  common  bail  in  the  defendant's  name, 
lod  proceed  thereupon  as  if  the  defendant  had  done  it  him- 
^{qy  But  if  the  plaintiff  will  make  affidavit  that  the  cause 
of  action  amounts  to  \0L  (r),  or  upwards,  then  he  may  arrest 
die  defisndant,  and  make  him  put  in  substantial  sureties  for 
Ub  appearance,  called  special  bail{s).    In  order  to  which, 


(o)  See  the  last  note. 

ip)  The  process  in  the  exchequer,  as  well  as  in  Q.  B.  and  C.  P.  is  now  in  all  actions 
«IT3  Wm«  4,  c.  39»  8.  21,  and  1  &  2  Vict.  c.  110,  s.  2,  the  writ  of  summons. 

(0  See  ante,  note  (c)  to  this  chapter,  p.  412. 

(r)  Now  20/.  by  7  &  8  Geo.  4,  c.  71,  and  1  &  2  Vict.  c.  110. 

(»)  But  see  now  l  &  2  Vict.  c.  110,  ante,  note  (/)  to  this  chapter,  p.  42.  Arrest  on 
^cme  process  is  abolished,  except  in  the  case  provided  for  by  the  act. 
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by  13  Car.  2,  stat  2,  c.  2,  the  true  cause  of  action  must  be 
expressed  in  the  body  of  the  writ  or  process,  else  no  secunti 
can  be  taken  for  more  than  402.  This  statute  was  neard^ 
stroying  the  jurisdiction  of  the  court  of  king's  bench  over  diil 
injuries  without  force,  the  bill  of  Middlesex  being  framed  oo^ 
for  actions  of  trespass ;  but  to  remedy  this,  a  clause  of  octte 
was  added  to  the  usual  complaint  of  trespass ;  the  UH  4 
Middlesex,  commanding  the  defendant  to  answer  to  a  pleiol 

Trye*8  Jus.       trespass,  and  also  to  a  bill  of  debt.     In  imitation  of  which,  die 
*"'•  common  pleas  added  to  the  usual  complaint,  of  brealoDg  tk 

Lilly.  Prac.       defendant's  close  a  clause  of  ac  etiam  to  the  writ  of  com 

Re^.  tit.  ac  ,    ,  ,  "*  , 

etiam.  Containing  the  true  cause  of  action*     The  sum  sworn  to  If) 

North's  Life       the  plaintiff,  is  worded  on  the  back  of  the  writ;  and  tin 
ford  99.  ^  "  sheriff,  or  his  officer,  is   then  obliged  to  arrest  or  take  ink 


custody,  the  body  of  the  defendant,  and  to  return  the  writ 
a  cepi  corpus  indorsed  (ty 
Arrest.  An  arrest  must  be  by  corporal  seizing,  or  touching  di 

body ;  after  which,  the  bailiff  may  justify  breaking  open  di 
house  in  which  he  is  to  take  him ;  otherwise  he  has  no  nd 
power,  but  must  watch  his  opportunity  to  arrest  him.  Pecn 
of  the  realm,  members  of  parliament,  and  corporations  IR 
privUeged  from  arrests,  and  of  course  from  oudawries.  Anl 
against  them,  the  process  to  enforce  an  appearance,  most  be 
by  summons  and  distress  infinite,  instead  of  a  caf>u»(«).  Aln 
clerks'  attomies,  and  all  otiier  persons  attending  the  coaitsof 
justice,  are  not  liable  to  be  arrested  by  the  ordinary  piooe* 
of  the  court,  but  must  be  sued  by  bill,  (called  a  bUl  offii' 
vikge)  as  being  personally  present  in  court  (t?).  CleigymB 
performing  divine  service,  are  also  privil^ed,  and  memben<i' 
convocation  attending  thereon.  Suitors,  witnesses,  and  oditf 
persons  necessarily  attending  any  courts  of  record  upon  1x0' 
ness,  are  not  to  be  arrested  during  their  attendance,  lAiA 
includes  their  coming  and  returning.     No  arrest  can  be  voA 

(0  By  2  Wm.  4,  c.  39,  8.  4,  if  any  such  defendant  be  taken  and  charged  in  esiK^t 
upon  any  such  process,  and  imprisoned  for  want  of  such  sureties,  the  plaintiff  mi  ^ 
his  declaration  and  proceed  according  to  the  provisions  of  4  &  5  W.  &  M.  c.  21. 

(«)  By  2  Wm.  4,  c.  39,  proceedings  against  members  of  parliament  are  to  be  tiluaB 
all  cases  by  writ  of  summons,  as  in  ordinary  cases.  By  1  &  2  Vict,  c  110,  dis  «i>^ 
of  summons  is  the  only  process  for  the  commencement  of  all  personal  actioDi  ii  ^ 
superior  court. 

(p)  Before  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39,  an  attorney  could  biiB<" 
by  bill  only ;  now  he  may  be  sued  by  writ  of  summons  like  any  other  person. 
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B  dke  king^  presence,  nor  in  any  place  where  the  king's 
[■does  are  actually  sitting.     And  by  29  Car.  2,  c  7,  no  arrest 
n  be  made,  or  process  served  on  a  Sunday,  except  for  trear 
Dfl,  fekmy,  ot  breach  of  the  peace.     When  the  defendant  is  Proceedings 
noted,  he  must  either  go  to  prison,  or  put  in  special  bail  to 
he  sheriff ;  which  is  done  by  entering  into  a  bond,  with  suffi- 
ient  sureties  to  insure   the  defendant's  appearance  at  the 
etam  of  the  writ :  and  this  is  called  the  bail  bond*    After 
iking  the  defendant,  the  sheriff  must  keep  him  safely  to  be 
Miooming  in  court ;  otherwise  an  action  lies  against  him  for 
■  escape.    By  12  Gea  1,  c.  29,  the  sheriff  shall  take  bail 
brno  cither  sum  than  such  as  is  sworn  to  by  the  plaintiff,  and 
idoned  on  the  back  of  the  writ.     Upon  the  return  of  the  Appetrance  at 
Ri^  or  within  four  days  after,  the  defendant  must  appear,  and  '^^'^    ""^^ 
Us  18  effected  by  puttingin  and  justifying  bail  to  the  action  ; 
fhich  18  called  baU  above  (w\    If  this  be  not  done,  and  the  AflNgnment  of 
■B  taken  by  the  sheriff  below  are  responsible  persons,  the 
lUiitiff  may  by  4  &  5  Ann.  c  16,  take  an  assignment  from 
heiberiff  of  the  bul  bond,  and  bring  an  action  thereon  against 
he  sheriff's  bail  {x).   But  if  the  bail  so  accepted  by  the  sheriff  Proceediiigs 
ie  insolvent  persons,  the  plaintiff  may  call  on  the  sheriff  to  ^|^^ 
etom  the  writ,  and  to  bring  in  the  body  of  the  defendant  (yj, 
bd  if  he  does  not  then  cause  sufficient  bail  to  be  put  in  and 
ofected  ahovcy  he  will  himself  be  responsible  to  the  plaintiff. 
Ihe  bail  abovcy  or  bail  to  the  actiony  must  be  put  in,  either  Of  bail  aboTe. 
II  open  court,  or  before  one  of  the  judges  thereof:  or  else  in 
ke  country,  before  a  commissioner,  appointed  by  4  Wm.  &  M. 
•  4(jb).   These  bail,  who  must  at  least  be  two  in  number,  must 

(s)  By  1  Wm.  4,c.  3,  8.  2,  all  writs,  nowretaraable  before  tbe  courts  at  Westminster, 
My  be  made  returnable  on  tbe  third  day  ezdusive,  before  tbe  commencement  of  sucb 
vn,  or  on  any  day  not  being  Sunday,  between  that  day  and  the  third  day  exclusive, 
An  the  last  day  of  the  term ;  and  the  day  for  appearance,  shall  as  heretofore,  be  the 
M  day  after  such  return,  ezdusive  of  the  day  of  the  return,  or  in  case  such  third  day 
b&  fan  on  a  Sunday,  then  on  the  fourth  day  after  such  return,  exclusive  of  such  day 
itstnrn. 

M  By  5  (ho  A,  C.41,  the  stamp  required  on  this  assignment  is  now  no  longer  necessary. 

(3f)  By  2  Wm.  4,  c.  39,  s.  15,  rules  and  orders  may  be  made  for  return  of  writs;  and 
7^0^.  Oem,  M.  T.  3  W.  4,  if  a  judge  shall  have  made  an  order  in  vacation  for  return 
I  toy  writ  on  any  day  in  vacation,  which  having  been  duly  served  shall  be  disobeyed, 
tvbll  not  be  necessary  to  serve  such  rule  of  court,  or  make  any  fresh  demand  of  per- 
^MiDuice  thereon ;  but  an  attachment  shall  issue  forthwith,  whether  the  thing  required 
^^  order  shall  or  shall  not  have  been  done  in  the  meantime. 

(i)  By  1  &  2  Vict.  c.  45,  the  judges  of  the  courts  at  Westminster  may  issue  com- 
■BvaoBs  for  taking  special  bail,  and  the  cognison  of  such  bail  may  justify  before  such 
^nanisrioners. 
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enter  into  a  recognizance,  in  a  sum  equal  (or  in  som^  obm 

double)  to  that  which  the  plaintiff  has  sworn  to^  ccmditkned 

on  the  payment  of  the  debt  and  costs,  or  rendering  the  defend- 

ant  a  prisoner  (a)  if  he  be  condemned  in  the  action ;  whkb 

recognizance  is  transmitted  to  the  court  in  a  slip  of  parchmeDti 

entitled  a  bail  piece*     If  excepted  to^  the  bail  must  befff> 

fected,  that  is,  they  m\}8t  jtistify  themselves  in  court,  orbeto 

the  commissioners  in  the  country  (6),  by  swearing  themsehei 

housekeepers ;  and  each  of  them  to  be  worth  the  full  sum  ibr 

which  they  are  bail,  after  payment  of  all  their  debts. 

Of  special  bail        Special  bail  is  required  only  upon  acti(ms  of  debt,  or  actiow 

whererequired.  on  the  case  in  trover,  or  for  money  due  where  the  cauK  of 

action  amounts  to  202. ;  but  not  in  actions  for  wordfi^  ejecl* 

ment,  or  trespass,  where  the  damages  have  to  be  assenedW 

(a)  By  1  Wm.  4,  c.  70,  a.  21,  a  defendant  may  be  rendered,  in  dUchirge  olUifaA 
either  to  the  prison  of  the  court  or  to  the  jail  of  the  county  where  be  wm  arretted;  li^ 
which  purpose  the  defendant,  or  his  bail,  or  one  of  them  is  to  obtain  an  order  ofa  jn^ 
and  lodge  it  with  the  jailer,  and  a  notice  of  such  lodgment,  and  of  the  defendant  hmg 
actually  in  custody  by  virtue  of  the  order  signed,  by  the  defendant,  or  the  bail,  at  dther 
of  them,  or  by  the  attorney  or  agent,  shall  be  delivered  to  the  plidntiff's  attonuy,  or 
agent ;  and  the  sheriff,  or  other  person  responsible  for  the  custody  of  debton  k  toA 
county  jail,  shall,  on  such  render  so  perfected,  be  duly  charged  with  the  custody  if  inek 
defendant,  and  the  bail  shall  be  exonerated. 

By  43  Geo.  3,  c.  46,  persons  arrested  on  mesne  process,  may,  in  lieu  of  bail  to  tin 
sheriff,  deposit  with  him  the  debt,  and  lOZ.  for  costs,  and  then  are  entitled  to  be  fih 
charged.  The  money  is  to  be  paid  into  court  by  the  sheriff,  at  or  before  the  Trtttntf 
the  writ,  and  upon  bail  being  put  in  and  perfected,  is  to  be  returned  to  the  deftsdfll 
upon  motion  to  the  court  and  order ;  or  if  no  bail  be  put  in,  it  is  to  be  paid  to  die  pbiilV 
on  the  like  motion  and  order. 

And  by  7  &  8  Geo.  4,  c.  71  >  a  defendant  discharged  from  arrest,  upon  making  depoi# 
with  the  sheriff  pursuant  to  43  Geo.  3,  c.  46,  may,  instead  of  perfecting  specUbdi 
allow  the  deposit  paid  into  court,  to  remain  in  court  to  abide  the  event  of  the  rait;  tt'i 
he  remains  in  custody,  or  gives  bail  to  the  sherifi^  he  may  pay  the  debt,  with  M  kf 
costs  into  court,  to  abide  the  event  of  the  suit,  and  file  common  bidL  And  upon  perCBdi^ 
special  bail  may  receive  such  deposit  and  payments  out  of  court  Or  after  peifectiif 
bail,  he  may  make  deposit  and  payment,  and  file  common  bail. 

(b)  By  1  Wm.  4,  c.  70,  s.  12,  bail  may  be  justified  before  a  judge  at  chamben,  aril 
some  other  convenient  place,  to  be  by  him  appointed,  as  well  in  term  as  in  vaoBtioa;tfd 
whether  the  defendant  be  actually  in  custody  or  not.  By  Reg,  Gen.  T.  T.  1  Wm.  4,  a  ^ 
fendant  may  justify  bail  at  the  time  when  they  are  put  in,  upon  giving  four  days'  aolici 
for  that  purpose,  before  eleven  o'clock  a.m.,  and  exdusive  of  Sunday;  andifthi 
plaintiff  desires  to  inquire  after  the  bail,  and  shall  give  one  day's  notice  to  the  dtbti' 
ant,  his  attorney,  or  agent,  before  the  time  appointed  for  jasdfication,  ttatiagte^ 
ther  time  required,  not  to  exceed  three  days  in  case  of  town  bail,  or  six  days  if  conittf 
bail,  then  (unless  the  judge  or  the  court  shall  otherwise  order),  the  time  ibr  jpMia^^ 
and  justifying  bail  shall  be  postponed  accordingly,  and  all  proceedings  ahaU  be  tUf^ 
in  the  meantime. 
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iUiMi  bj  a  jury^  unless  by  a  judge's  order,  or  the  particular 
Sections  cyf  the  court 

Abo  in  actions  against  heirs,  executors,  and  administrators, 
far  debts  of  the  deceased,  special  bail  is  not  demandable,  ex- 
cept in  actions  for  a  devastavit,  or  wasting  the  goods  of  the 
4wcMcA 


CHAPTER  XX. 

OF   PLEADING. 

f 

Plbadingb  are  the  mutual  altercations  between  the  plaintiff  O^  the  pletd- 
ttd  defendant  (a),  which  at  present  are  set  down  and  delivered       * 
into  the  proper  office  in  writing,  though  formerly  they  were 
put  in  by  their  counsel,  ore  temis,  or  viva  voce,  in  court,  and 
nmmted  down  by  the  chief  clerks,  or  prothonotaries.     The 
fint  of  these  is  the  dealaratioriy  narratio,  or  count,  in  which  The  declart- 
Ae  plaintiff  sets  forth  his  cause  of  complaint  at  length  (6).  ^^^^ 


(4  The  science  of  pleading  (l^owever  those  who  do  not  understand,  may  affect  to 
bpiie  it)  is  admirably  calculated  for  the  purposes  of  analysing  a  cause ;  of  extracting, 
Bttthe  roots  of  an  equation,  the  true  points  in  dispute,  and  referring  them,  with  all 
hagbable  simplicity,  to  the  court  or  to  the  jury.  It  is  reducible  to  the  strictest  rules 
Bf  pore  dialectic ;  and  were  it  scientifically  taught  in  our  public  seminaries  of  learning, 
vndd  fix  the  attention,  give  a  habit  of  reasoning  closely,  quicken  the  apprehension, 
tad  invigorate  the  understanding,  as  effectually  as  the  famed  peripatetic  system,  which, 
hov  ingenious  and  subtle  soerer,  is  not  so  honorable,  so  laudable,  or  so  profitable,  as  the 
in  which  Littleton  exhorts  his  sons  to  employ  their  courage  and  their  care ; 
'« Inntf,  Prtf,  Disc,  25.  The  Earl  of  Mansfield,  who,  with  the  most  comprehensive 
md  enlightened  genius,  possessed  the  most  consummate  and  enlarged  knowledge,  re- 
■■ked  that,  'Uhe  substantial  rules  of  pleading  are  founded  in  strong  sense,  and  in 
^  loimdest  and  closest  logic,  and  so  appear  when  well  understood  and  explained ;  but 
misunderstood  and  misapplied,  are  often  made  use  of  as  instruments  of 
i;"*  I  Bvrr.  313 ;  Hale^s  Hist,  C.  L.  by  Runnington,  212,  note  a. 

Special  pleading,  considered  in  its  principle,  is  a  valuable  forensic  invention,  peculiar 
ft^ciMnnum  law  of  England,  by  the  effect  of  which  the  precise  point  in  controversy 
^itveen  the  parties  is  developed,  and  presented  in  a  shape  fit  for  decision.  If  that 
point  if  found  to  consist  of  matter  of  fact,  the  parties  are  thus  apprized  of  the  exact 
■•tow  of  the  question  to  be  decided  by  the  jury,  and  are  enabled  to  prepare  their  proofs 
^proportionate  precision.  If  on  the  other  hand  it  turns  out  to  be  matter  of  law, 
^]ia?e  the  means  of  immediately  obtaining  the  decision  of  the  cause,  without  the 
^ipaie  and  trouble  of  a  trial,  by  demurrer,  that  is,  by  referring  the  legal  question  so 
•billed  to  the  determination  of  the  judges.  Rqfort  of  the  Common  Law  Commissioners  ; 
^ses  on  tMssmbfeet  Co.  Litt,  303  a. 

Q)  SKnce  the  passing  of  the  Uniformity  of  Process  Act,  the  writ  of  summons  is  to  be 
^^Mdered  as  the  commencement  of  the  action,  and  the  declaration  must  correspond 
^^  the  fenn  of  aetbn  specified  in  the  writ;  otherwise  it  is  irregular, and  the  court  will 
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Venae  in  local  In  local  actions,  where  possession  of  land  is  to  be  recovered, 
or  damages  for  an  actual  trespass,  or  for  waste,  &c  aSectbg 
land,  the  plaintiff  must  lay  his  declaration,  or  declare  his  in- 
jury to  have  happened  in  the  very  county  or  place  where  it 

Jbtnnsitory  did  happen  (c);  but  in  transitory  actions,  for  injuries  dut 
might  have  happened  anywhere,  as  debt,  detinuef  slander,  ind 
the  like  (d),  die  plaintiff  may  declare  in  what  coun^  lie 
pleases,  and  then  the  trial  must  be  had  in  that  county  in  whicb 

When  Tenne      the  declaration  is  laid  {e).     Though,  if  the  defendant  irill  mab 

S!lngti»  affidavit  that  the  course  of  action,  if  any,  arose  not  in  that  but 

in  another  county,  the  court  will  direct  a  change  of  the  mm^ 
or  visne  (that  is,  the  vicinia  or  neighbourhood  in  which  the 
injury  is  declared  to  be  done),  and  will  oblige  the  plaintiff  to 
declare  in  the  other  coimty,  unless  he  will  undertake  to  (^ 
material  evidence  in  the  first  (/).  It  is  usual  in  actions  upon 
the  case  to  set  forth  several  cases  by  different  coumti  in  die 
same  declaration,  so  that  if  the  plahitiff  fiuls  in  the  pnotd 
one  he  may  succeed  in  another  (^).     If  the  plaintiff  nq^ 

set  it  aside,  leaving  the  plaintiff  to  declare  on  his  writ,  if  he  can  do  so,  according  It  kv 
canse  of  action;  Thompsons.  Dicas^  1  0.4*^.768;  2  Doio/.  P.  C.  93.  And  by  II9.  te 
H.  T.  4  Wm.  4,  made  pursuant  to  the  provisions  of  3  &  4  Wm.  4,  c.  42,  s.  1, 9991 
declaration  and  pleading  must  be  entitled  of  the  day  of  the  month  and  yearvte 
pleaded,  and  shall  be  entered  on  the  record  and  judgment  roll,  under  the  dbte  of  <k 
day  of  the  month  and  year  when  the  same  respectively  took  place,  unless  otem 
ordered  by  the  court  or  a  judge. 

(c)  By  3  &  4  Wm.  4.  c.  42,  s.  22,  in  any  action  depending  in  any  of  the  Mperiir 
courts,  the  venue,  in  which  is  bylaw  local,  the  court  in  which  such  action  isd^enA^ 
or  any  judge  of  any  of  the  said  courts,  may,  on  the  application  of  either  paity,  ffiv 
the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed  in  any  other  county  or  plici 
than  that  in  which  the  venue  is  laid ;  and  for  that  purpose  any  such  court  or  judge  aiT 
order  a  suggestion  to  be  entered  on  the  record,  that  the  trial  may  be  more  ccmiafB^ 
had,  or  writ  of  inquiry  executed  in  the  county  or  place  where  the  same  is  ordcndtt 
take  place. 

(d)  Actions  are  either  local  or  transitory.  An  action  is  local  if  all  the  prindpsl  ftfli 
on  which  it  is  founded  be  local ;  and  transitory,  if  any  principal  fact  be  of  the  tnaat^f 
kind.  In  a  local  action  the  plaintiff  must  lay  the  name  in  the  action  truly.  In  a  tns- 
sitory  one  he  may  lay  it  in  any  county  that  he  pleases.  Principles  of  Pleading,  bf  Serfmt 
Stephen,  4th  ed.p.  317. 

(«)  By  Reg,  Gen.  H.  T.  4  Wm.  4,  the  name  of  a  county  shall,  in  all  cases,  be  sMto^ 
in  the  margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  bytke 
plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  n^ 
qaent  pleadings. 

(/)  In  actions  on  bills  of  exchange  and  promissory  notes,  the  venne  caimoc  l» 
changed  unless  on  special  grounds  j  Ttdd's  Prac,  653;  1  fVils.  41;  Dommsr.Bri^ 
2  W.  BlacL  993. 

ig)  By  Reg,  Gen.  H.  T.  4  Wm.  4,  after  stating  that  by  the  mode  of  plca&igfcjr** 
rule  prescribed,  the  several  disputed  facts  material  to  the  merits  of  the  case  wiH  W** 
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)  deliver  a  declaration  for  two  terms  after  the  defendant 
ppean,  or  is  guilty  of  other  delays  or  de&ults  against  the 
lies  of  law  in  any  subsequent  stage  of  the  action,  a  nonsuit, 

t  trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctiy  than  hereto- 
re.   And  that  by  3  &  4  Wm.  4,  c.  42,  s.  23,  the  powers  of  amendment  at  the  trial  in 
IM  of  variance  in  particulars  not  material  to  the  merits  of  the  case,  are  greaUy 
ikrged.    It  is  ordered^  that  several  counts  shall  not  be  allowed,  unless  a  distinct 
ibject  matter  of  complaint  is  intended  to  be  established  in  respect  of  each,  nor  shall 
i€ial  pleas  or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct  ground  of 
tiwer  or  defence  is  intended  to  be  established  in  respect  of  each.    Counts  founded  on 
te  and  the  same  principal  matter  of  complaint,  but  varied  in  statement,  description,  or 
renmstances  only,  are  not  to  be  allowed.  Counts  founded  on  the  same  contract  described 
one  as  a  contract  without  a  condition,  and  in  another,  as  a  contract,  with  a  condition, 
loot  to  be  allowed.  Counts  for  not  giving  or  delivering,  or  accepting  abill  of  exchange  in 
lymeot  according  to  the  contract  of  sale  for  goods  sold  and  delivered,  and  for  the  price 
'the  same  goods,  to  be  paid  in  money,  are  not  to  be  allowed.  Counts  for  not  accepting 
id  paying  for  goods  sold,  and  for  the  price  of  the  same  goods  as  goods  bargained  and 
dd,  are  not  to  be  allowed.    But  counts  upon  a  bill  of  exchange,  or  promissory  note, 
id  for  the  consideration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be 
Mwidered  as  founded  on  distinct  subject  matters  of  complaint  for  the  debt  and  the 
senrity,  or  different  contracts,  and  such  contracts  are  to  be  allowed.    Two  counts 
poB  the  same  policy  of  insurance  are  not  to  be  allowed ;  but  a  count  upon  a  policy  of 
Mumce,  and  a  count  for  money  had  and  received  to  recover  back  the  premium  upon 
contract  implied  by  law,  are  to  be  allowed.    Two  counts  on  the  same  charter  party 
n  not  to  be  allowed ;  but  a  count  for  freight  upon  a  charter  party,  and  a  count  for 
*i|^  pro  ratd  iHneris  upon  a  contract  implied  by  law,  are  to  be  allowed.    Counts 
foa  a  demise,  and  for  use  and  occupation  of  the  same  land  for  the  same  time  are  not 
)  be  allowed.    In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury, 
vying  the  description  of  it,  are  not  to  be  allowed.    In  the  like  actions  for  nonfeasance, 
nonl  counts,  founded  on  varied  statements  of  the  same  duty,  are  not  to  be  allowed. 
^Sfwnl  counts  in  trespass  for  acts  committed  at  the  same  time  and  place  are  not  to  be 
flowed.    Where  in  indebitatus  assumpsit  several  debts  are  alleged  to  be  due  in  respect 
f  Mfval  matters,  as  for  wages,  work,  and  labour,  as  a  hired  servant,  work  and  labour 
Werally,  goods  sold  and  delivered,  goods  bargained  and  sold,  money  lent,  money  paid, 
wney  had  and  received,  and  the  like,  the  statement  of  each  debt  is  to  be  considered  as 
Qonnting  to  a  several  count  within  the  meaning  of  the  rule,  which  forbids  the  use  of 
cveral  eounts,  though  one  promise  to  pay  only  is  alleged  in  consideration  of  all  the 
Itiitt.    But  an  account  for  money  due  on  an  account  stated,  may  be  joined  with  any 
tber  ooont  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  distinct 
tbject  matter  of  complaint  in  respect  of  each  of  such  counts.    The  rule  which  pre- 
Nes  the  use  of  several  counts  is  not  to  preclude  the  plaintiff  from  alleging  more 
imdies  than  one,  of  the  same  contract  in  the  same  count.    Where  more  than  one 
vont,  plea,  avowry,  or  cognizance,  shall  have  been  used  contrary  to  the  preceding 
"Qfe*  the  opposite  party  may  apply  to  a  judge  for  an  order,  that  all  such  introduced  in 
eolation  of  the  rule  be  struck  out  at  the  cost  of  the  party  pleading,  whereupon  the 
1^  shall  order  accordingly,  unless  he  be  satisfied  that  some  distinct  subject  matter 
if  complaint  is  bond  fide  intended  to  be  established  in  respect  of  each  of  such  counts, 
^  tome  distinct  ground  of  answer  or  defence  in  respect  of  each  of  such  pleas,  avow- 
^  or  cognisances,  in  which  case  he  shall  indorse  upon  the  summons,  or  state  in  his 
'''der  that  he  is  so  satisfied ;  and  shall  specify  the  counts,  pleas,  avowries,  or  cogni- 
"^Qcci  80  allowed ;  Reg,  Gen.  H.  T.  4  Wm.  4.    Upon  the  trial  where  there  is  more 
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or  non  prosequituTy  is  entered,  and  he  is  said  to  be  tm 

Nonsuit, or      pro^d(h%   and  he  shall  pay  costs  to  the  defendant,  and 

"^P^-  liable  to  be  amerced  to  die  king;  but  he  may  begin  his  n 

R^tnxH.  again.     A  retraxit  is  an  open  renunciation  of  his  suit  in  com 

Ducontincu       ^^^  ^7  *^  ^^  ^^^  ^^^^  loses  his  action.     A  ditcmitimumci 

•noe.  where  a  suit  is  discontinued  by  the  plaintiff,  who  leaves  a  dm 

in  the  proceedings  of  his  cause,  as  by  not  continuing  the  pn 

cess  from  time  to  time  regularly  as  he  ought  to  do,  wfaenl 

must  b^n  again  paying  costs  to  the  defendant  (f)^    By 

Exiw.  6,  c.  7,  no  action  shall  be  discontinued  by  the  death  of  fl 

The  defence,     king.    After  the  declaration  filed,  the  defendant  must,  withio 

reasonable  time,  make  his  defence^  and  put  in  Apleoj  or  tl 

than  one  count,  plea»  avowry,  or  cognizance,  upon  the  record,  and  the  party  pkidb 
CeuIs  to  establish  a  distinct  subject  matter  of  complaint  in  respect  of  each  oomt,  • 
some  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  reeogi 
sauce,  a  verdict  and  judgment  shall  pass  against  him  upon  each  count,  plea,  avowrfi  • 
cognizance,  which  he  shall  have  so  failed  to  establish;  and  he  shall  be  liable  toll 
other  party  for  all  the  costs  occasioned  by  such  count,  plea,  avowry,  or  cognisance  i 
dudiug  those  of  the  evidence,  as  well  as  those  of  the  pleadings ;  and  in  all  cnei : 
which  an  application  to  a  judge  has  been  made  under  the  preceding  rule;  andii 
count,  plea,  avowry,  or  cognizance,  allowed  as  aforesaid,  upon  the  ground  that  ho 
distinct  subject  matter  of  complaint  was  bond  fide  intended  to  be  established  at  the  tri 
in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of  answer  or  defence  i 
respect  of  each  plea,  avowry,  or  cognizance  so  allowed,  if  the  court  or  judge  befo 
whom  the  trial  is  had,  shall  be  of  opinion  that  no  such  distinct  subject  matter  of  coi 
plaint  was  bond  fide  intended  to  be  established  in  respect  of  each  count  so  allowed,  ( 
no  such  distinct  ground  of  answer  or  defence,  in  respect  of  each  plea,  avowry,  or  cogn 
sauce  so  allowed,  and  shall  so  certify  before  final  judgment,  such  party  so  pleidii 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which  he  succeeds,  trial 
out  of  any  count,  plea,  avowry,  or  cognizance,  with  respect  to  which  the  judge  shall  i 
certify;  Reg.  Gen,  H.  T.  4  Wm.  4. 

(h)  By  13  Car.  2,  st.  2,  ch.  2,  s.  3,  upon  appearance  entered  in  the  term  of  wfaiditk 
process  is  returnable,  if  the  plaintiff  does  not  declare  before  the  end  of  the  term  Hm 
next  following  after  appearance,  a  nonsuit  (i.  e.  non  pros)  shall  be  entered  for  want  of 
declaration,  and  the  defendant  shall  have  judgment  to  recover  costs  against  the  pbii 
tiff.  "  Since  the  2  Wm.  4,  c.  39,  and  1  &  2  Vict.  c.  110,  it  would  seem  that  the  tio 
for  demanding  a  non  pros  will  be  regulated  in  all  cases  by  the  appearance  to  a  writ  ( 
summons ;  and  the  defendant  may,  it  seems,  enter  an  appearance  so  as  to  entitle  bn 
to  demand  a  declaration,  or  non  pros,  at  any  time  before  the  plaintiff  has  entered  i 
appearance  for  him,  and  while  the  cause  is  in  court." — ArchbokTs  Q.  B.  Prae,  by  Gitt 
7th  ed.  1153. 

(f)  By  14  Geo.  2,  c.  17,  s.  1,  where  issue  is  joined  in  either  of  the  superior  eonrt 
and  the  pluntiff  neglects  to  bring  such  issue  to  trial  according  to  the  course  and  pn 
tice  of  the  said  courts,  the  court  or  judge,  upon  motion  (due  notice  having  been  p^ 
thereof)  may  give  the  like  judgment  for  the  defendant,  as  in  cases  of  nonsuit,  unto 
the  said  judge  or  judges  shall,  upon  just  cause  and  reasonable  terms,  allow  any  fnrtlM 
time  for  the  trial ;  and  if  the  plaintiff  shall  neglect  to  proceed  to  trial  within  eoc 
further  time,  judgment  may  be  signed  as  aforesaid,  and  in  both  cases  the  defendant  i 
intitled  to  his  costs  in  the  action. 
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pUntiff  will  recover  judgment  by  defauU,  or  nihil  dicit  of  the 
ddeodant  {j  ). 

Befi»v  defence,   if  the  suit  is  commenced  without  any  Ofthede- 
ipedal    original^   the    defendant   may  demand  one   impar-  ftodwifi  plei. 
kmetj   or  licentia   loquendi{k)y   and  may  before  he  pleads  ImiMudaiice. 
hve  more  granted  by  consent  of  the  court,  to  see  if  he  can 
tai  the  matter  amicably,  without  ferther  suit,  by  talking 
widi  the  plainti£     He  may  in  real  actions  demand  a  view  Of  new. 
of  die  thing  in  question,  in  order  to  ascertain  its  identity,  and 
sther  circumstances  (/).     He  may  also  crave  oyer  of  the  writ  Of  oyer, 
or  of  the  Ixxid,  or  other  specialty  upon  which  the  action  is 
boq^t,  that  is,  hear  it  read  to  him  (m).     In  real  actions,  also, 
the  defendant  may  pray  in  aid,  or  call  for  another  to  be  joined 
mtli6  action,  and  help  to  defend  the  title,  because  of  the  fee- 
Ueaen  or  imbecility  of  his  own  estate.     Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  has  the  inheritance ;  and  an 
HKombent  may  pray  in  aid  of  the  patron  and  ordinary.     The 
defcndant  must  then  put  in  his  excuse  or  plea. 

01  In  a  real,  though  not  in  a  pessonal  action,  if  a  defendant  holds  out  against  the 
fnttta,  judgment  may  be  given  against  him  for  default  qf  appearance.  So  in  actions 
mi,  mixed,  or  personal,  if  after  appearance  he  neither  pleads  nor  demurs ;  or  if  after 
fki  he  fails  to  maintain  his  pleading  till  issue  joined,  by  rejoinder,  rebutter,  &c.,  judg- 
Bttt  will  be  given  against  him  for  want  of  plea,  which  is  called  judgment  by  uU  dicit. 
-^hiiie^Us  qf  Pleading^  by  Serjeant  Stephen,  4th  ed,p,  19. 

(i)  Imparlances  are  abolished  in  actions  commenced  by  the  process  prescribed  by 
)  Wm.  4,  c.  39»  but  they  may,  it  seems,  still  exist  in  actions  not  so  commenced.  Arch- 
Wf  iVoe.  Q.  B.  by  Chitiy,  7th  ed,l55,  Continuances  by  way  of  imparlance  are,  how- 
>W,  no  longer  entered  upon  the  record  or  roll,  or  in  the  pleadings,  except  the  jurata 
ta  retpectu.  Reg,  Gen.  T.  T.  7  Geo.  4. 
By  Beg.  Gen.  T.  T.  K.  B.  7  Geo.  4,  upon  every  application  for  a  view,  there  must 
be  an  affidavit,  stating  the  place  at  which  the  view  is  to  be  made,  and  the  distance 
teeof  from  the  office  of  the  under-sheriff.  In  case  of  a  common  jury  10/.  must  be 
^ipontttdy  and  if  a  special  jury,  16/.,  if  such  distance  does  not  exceed  five  miles ;  and 
lU  in  case  of  a  common  jury,  and  20/.  in  case  of  a  special  jury,  if  the  distance  is  above 
fe  milea.  If  such  sum  be  more  than  sufficient  to  cover  the  expenses  of  the  view,  the 
mpliis  if  to  be  returned ;  but  if  insufficient,  the  deficiency  is  to  be  made  up  to  the 
ttder-sheriff. 

(a)  Oyer  is  said  to  have  been  formerly  demandable,  not  only  of  deeds  but  of  records 
*Q>|sd  in  pleading ;  but  by  the  present  practice  it  is  not  now  granted  of  a  record,  and 
cube  had  only  in  the  cases  of  deeds,  probates,  and  letters  of  administration,  &c.,  of 
vbick  prolert  is  made  on  the  other  side.  Of  private  writings  not  under  seal,  oyer  has 
iBverbeen  demandable. — Princ^Us  qf  Pleading,  by  Serjeant  Stephen,  4th  ed.  p>  75.  The 
Wf  who  is  to  give  oyer  is  allowed  two  days  for  the  purpose,  exclusive  of  the  day  on 
^^  it  is  demanded ;  Page  v.  Divine,  2  T.  jR.  40.  "  The  demand  is  now  complied 
^  by  exhibiting,  and  if  required  (as  is  usuaUy  the  case)  by  making  out  a  copy  of  the 
'i^itnunenty  including  the  names  of  the  witnesses  by  whom  it  was  attested."  Archbold^$ 
^  B.  PraeOce,  by  CkUty,  7th  ed.  1021. 
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Of  pleas.  Pleas  are  of  two  sorts,  dilatory  pleas  and  pleas  io  the  aidunu 

Dilatory  pleas  are  such  as  tend  merely  to  delay  or  put  off  d» 
suit,  by  questioning  the  propriety  of  the  remedy,  rather  tluui 
by  denying  the  injury ;  pleas  to  the  action  are  sach  as  diqnte 
the  veiy  cause  of  suit 

The  former  cannot  be  pleaded  after  a  general  imparianoe 

which  is  an  acknowledgment  of  the  propriety  of  the  action; 

for  imparlances  are  either  general,  of  which  we  haye  betoR 

spoken,  and  which  are  granted  of  course ;  or  gpeda^  widift 

saving  of  all  exceptions  to  the  writ  or  count,  which  may  be 

granted  by  the  prothonotary ;    or  they  may  be   still  mm 

special^  with  a  saving  of  all  exceptions  whatsoever^  whidi  M 

12  Mod.  629.     granted  at  the  discretion  of  the  court 

Dilatory  pleas.       Dilatory  pleas  are  either, — To    the  Jurisdiction  of  tbe 

ti^^f^^^  court  (n);  aUegingthat  it  ought  not  to  hold  plea  of  this  in- 

court.  jury,  or  because  the  land  in  question  is  of  ancient  demeBD^ 

and  ought  only  to  be  demanded  in  the  lord's  court    To  the 

To  the  plain-     disability  of  the  plaintiff,  in  consequence  of  which  he  is  inci- 

tiff  8 disabikty.  p^y^  ^q  commence  or  continue  the  suit;  as  that  he  is  id 

alien,  enemy,  outlawed,  attainted  of  treason  or  felony,  DOt 
in  rerum  natura  (being  only  a  fictitious  person),  an  infiint,  or 
In  abatement,  a  feme  covert ;  or  in  abatement,  which  abatement  is  either  of 
the  writ  or  the  count,  for  some  defect  in  one  of  them,  as  bj 
misnaming  the  defendant,  which  is  called  a  misnomer  (p)i  or 
other  want  of  form  in  any  material  respect  (p) ;  or  it  may  be 

(»)  By  Reg,  Gen,  H.  T.  2  Wm.  4,  if  the  declaration  be  filed  or  delivered  solatetbt 
the  defendant  is  not  hound  to  plead  until  the  next  term,  he  may  plead  as  of  thepreoednV 
term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the  jurisdiction,  oris 
abatement,  or  a  tender,  or  any  other  similar  plea. 

(o)  By  3  &  4  Wm.  4,  c.  42,  s.  11,  no  plea  in  abatement  for  a  misnomer  shall  be 
allowed  in  any  personal  action,  but  the  defendant  shall  be  at  liberty  to  cause  the  deeb- 
ration  to  be  amended  at  the  costs  of  the  plaintifiT,  by  inserting  the  right  name  upoBi 
judge's  summons,  founded  on  an  affidavit  of  the  right  name ;  and  in  case  such  suinflMM 
shall  be  discharged,  the  costs  of  the  application  are  payable  by  the  party  applying. 

(p)  By  3  &  4  Wm.  4,  c.  42,  s.  8,  no  plea  in  abatement  for  the  non-joinder  of  ibJ 
person  as  a  co-defendant  shall  be  allowed,  unless  it  be  stated  in  such  plea  that  ndi 
person  is  resident  within  the  jurisdiction  of  the  court ;  and  unless  the  place  of  retidcoflt 
of  such  person,  shall  be  stated  with  convenient  certainty  in  an  afiidavit  renijwgmA 
plea.  And  by  s.  9,  of  the  same  act,  to  any  plea  in  abatement  of  the  non-jckodad 
another  person,  the  plaintiff  may  reply,  that  such  person  has  been  discharged  by  bank- 
ruptcy and  certificate,  or  under  an  act  for  the  relief  of  insolvent  debtors.  By  s.  lOrf 
the  act,  provision  is  made  in  case  of  subsequent  proceedings  against  the  persons  nsati 
in  a  plea  of  abatement.  And  by  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  enacting,  tfca^ 
acknowledgments  to  revive  debts  barred  by  the  statute  21  Jac.  1,  c.  16,  shall  beinwiil- 
iiig  it  is  provided  by  s.  2,  that  if  any  defendant  in  any  action  on  any  simple  contnct  fbaH 
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plamti£F  is  dead,  for  the  death  of  either  party  is  at 
abatement  of  the  suit 

:tioii8  merely  personal,  arising  ex  delictoj  for  wrongs 
done  or  committed  by  the  defendant,  as  trespass,  bat- 
d  slander,  the  rule  is  that  actio  persantdit  moritur  cum  4  Inst.  315. 
;  and  it  never  shall  be  revived,  either  by  or  against 
tutors,  or  other  representatives.     For  neidier  the  ex- 
of  the  plaintiff  have  received,  nor  those  of  the  defend- 
e   committed,   in  their  own   personal  capacity,  any 
oi  wrong  or  injury.     But  in  actions  arising  ex  cof^ 
yj  breach  of  promise,  and  the  like,  where  the  right 
B  to  the  representatives  of  the  plaintiff,  and  those  of 
adant  have  assets  to  answer  the  demand,  though  the 
U  abate  by  the  death  of  the  parties,  yet  they  may  be 
by  or    against  the  executors,  being    indeed  rs^ther 
against  the  property  than  the  person,  in  which  the 
rs  have  now  the  same  interest  that  their  testator  had 
jr).     By  statute  4  &  5  Ann.  c.  16,  no  dilatory  plea  is   Affidavit  re- 
mitted without  affidavit  made  of  the  truth  thereof;  J^jJ^f^iIJS^ 
a  rule  that  no  exception  shall  be  admitted  against  a  pleas,  and 
on  or  writ,  unless  the  defendant  will  in  the  same  plea  miut  be  ^own. 
phdntiff  a  better.  BrownL  139. 

to  the  jurisdiction  conclude  to  the  cognizance  of  the  Conclusion  of 
raying  "  judgment,  whether  the  court  will  have  fur-  d^^**®"?  pl©"- 
nizance  of  the  suit ;"  pleas  to  the  disability  conclude 
irson,  by  praying  ^^  judgment  if  the  said  A.  the  plain- 
t  to  be  answered,"  and  pleas  in  abatement  (when  the 
>y  original)  conclude  to  the  writ  or  declaration,  by 
"  judgment  of  the  writ  or  declaration,  and  that  the 
ty  be  quashed,"  cassetur  made  void  or  abated ;  but  if 
n  be  by  bill,  the  plea  must  pray  judgment  of  the  bill, 
of  the  declaration ;  the  bill  being  here  the  original, 
declaration  only  a  copy  of  the  bill, 
these  dilatory  pleas  are  allowed,  the  cause  is  either  Their  effect 

master  in  abatement  to  the  effect  that  any  other  person  ought  to  be  jointly 
issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action 
,  bj  reason  of  21  Jac.  1,  c.  16,  and  of  this  act,  be  maintained  against  the 
led  in  such  plea,  the  issue  joined  on  such  plea  shall  be  found  against  the 
ding  the  same. 

3  &  4  Wm.  4,  c.  42,  s.  2,  executors  may  bring  actions  for  injuries  to  the  real 
the  deceased ;  and  actions  may  be  brought  against  executors  for  an  injury  to 
real  or  personal,  by  their  testator ;  so  as  such  action  be  brought  within  six 
ter  such  executors  or  administrators  shall  have  taken  on  themselves  the  ad- 
m  of  the  estate  and  effects  of  such  person. 
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dismissed  from  that  jurisdiction,  or  the  pkintiff  is  stayed  till 
his  disability  be  removed,  or  he  is  obliged  to  sue  out  a  net 
writ,  by  leave  obtained  from  the  court,  or  to  amend  and  new 
frame  hb  declaration.  But  when  on  the  other  hand  they  m 
overruled  as  frivolous,  the  defendant  has  judgment  of  rwpot- 
deat  ouster,  or  to  answer  over  in  some  better  manner.  It  is 
then  incumbent  on  him  to  plead 

A  plea  to  the  action,  that  is,  to  answer  to  the  merits  of  the 
complaint,  is  by  confessing  or  denying  it  Sometimes  afier 
tender  and  refusal  of  a  debt,  if  the  creditor  harasses  his  debtor 
with  an  action,  it  then  becomes  necessary  for  the  defendant  to 
acknowledge  the  debt  and  plead  the  tender ;  adding,  that  he 
has  always  been  ready,  and  still  is  ready,  to  discharge  it,  far  i 
tender  by  the  debtor,  and  refusal  by  the  creditor,  will  in  iD 
cases  discharge  the  costs,  but  not  the  debt  itself  though  in 
some  particular  cases  the  creditor  will  totally  lose  his  monej. 
Frequently  the  defendant  confesses  one  part  of  the  comphunt 
(by  a  cognovit  actionem  in  respect  thereof),  and  travenei  or 
denies  the  rest,  in  order  to  avoid  the  expense  of  canyiog  dait 
part  to  a  formal  trial  which  he  has  no  ground  to  litigate.  A 
species  of  this  sort  of  confession  is  the  payment  of  monej  n^ 
court  (r),  which  is  necessary  upon  pleading  a  tender,  and  ii 
itself  a  kind  of  tender  to  the  plaintiff,  by  paying  into  the 
hands  of  the  proper  officer  of  die  court  as  much  as  the  de- 
fendant acknowledges  to  be  due,  together  with  the  colli 
hitherto  incurred,  in  order  to  prevent  any  further  proceedingi 
To  this  head  may  also  be  referred  the  practice  of  what  is  cdkd 
a  set-offy  whereby  the  defendant  acknowledges  the  justice  of 
the  plaintiff's  demand  on  the  one  hand,  but  on  the  other  sett 
up  a  demand  of  his  own,  to  counterbalance  that  of  the  pUa- 
tiff,  either  in  the  whole  or  in  part ;  and  in  case  such  aet-cf 
be  less  than  the  plaintiff's  demand,  and  the  defendant  jhoib 
the  same,  he  must  pay  the  remaining  balance  into  court  Thii 
answers  very  nearly  to  the  compensatio  or  stoppage  of  the  dvil 
law,  and  depends  on  2  Geo.  2,  c.  22,  and  8  Gea  2,  &  94» 
which  enacts,  that  where  there  are  mutual  debts  between  die 
plaintiff  and  defendant,  one  debt  may  be  set  against  the  othtfj 


(r)  By  3  &  4  Wm.  4,  c.  42,  s.  21,  in  all  personal  actions  (except  actiona  for  _ 
and  battery,  false  imprisonment,  libel,  slander,  malicious  arrest,  or  prosecution,  crionBil 
conversation,  or  debauching  the  plaintiff's  daughter  or  servant)  the  defendant  mtf  p>J 
money  into  court  by  way  of  compensation  or  amends,  and  by  Reg,  Gen.  H.  T.  4  Wb.  h 
the  payment  may  be  made  without  any  rule  or  judge's  order. 


OF  PLEADING.  427 

md  either  pleaded  in  bar,  or  given  in  evidence  upon  the  gene- 
nlisBiie  at  the  trial,  which  shall  operate  as  payment,  and  ex- 
tmgiiish  so  much  of  the  plaintiiTs  demand. 

Fleas  that  totally  deny  the  cause  of  complaint  are  either 
1^  general  isiue,  or  a  special  plea  in  bar. 

ij  an  ietue  is  meant  in  law  a  fact  affirmed  on  one  side,  and 
denied  on  the  other. 

Hie  general  issue  or  general  plea  is  what  traverses,  thwarts,  The  general 
nd  denies  at  once  the  whole  declaration,  without  offering  any  ^^^' 
9fe6tl  matter  whereby  to  evade  it     As  in  trespass  either 
fl  ei  OfmiSf  or  on  the  case  non  culpabilisy  not  guilty ;  in  debt 
i^OQ  contract,  nihil  debet,  he  owes  nothing  («);  in  debt  on 
bond,  fion  est  factum,  it  is  not  his  deed;  or  an  assumpsit,  nan 
utanpsit,  he  made  no  such  promise  (t).     It  was  a  rule  that 
eveiy  defence  which  could  not  be  specially  pleaded  might  be 
g^  in  evidence  upon  the  general  issue  at  the  trial,  but  the 
new  rules,  besides  restraining  the  before-mentioned  pleas  to 
tfadr  ancient  purposes,  have  made  such  alterations  as  will  in-  Report  of  com. 
trodoce  special  pleas  in  almost  every  case,  and  in  some  actions  "^p".^*''  ^o™- 
ibolish  altogether  the  use  of  the  general  issue  (u). 


(t)  The  plea  of  nil  debet  is  not  now  allowed  in  any  action ;  Reg,  Gen.  H.  T.  4  Wm.  4. 
See  the  next  note. 

0)  In  every  spedee  of  aesumpsity  all  matters  in  confession  and  avoidance^  including 
not  only  those  by  way  of  discharge,  but  those  which  shew  the  transaction  to  be  either 
void  or  vcndable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  must  now  be 
■pedally  pleaded ;  Reg,  Cren,  H.  T.  4  Wm.  4,  and  see  the  next  note. 

(i)  By  the  new  rules,  Reg.  Cren,  H.T.  4  Wm.  4,  in  all  actions  of  assumpsit,  except  on  bills 
of  exchange,  and  promissory  notes,  the  plea  of  non  assumpsit  operates  only  as  a  denial  in 
fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the 
contnct  or  promise  alleged  may  be  implied  by  law.  Thus  in  an  action  on  a  warranty,  the 
pka  win  operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  upon  the  alleged 
eoaeideration,  but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  assurance,  of  the 
eobicnption  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  warranties.  In 
vtbns  against  carriers  and  other  bailees  for  not  delivering  or  not  keeping  goods  safe, 
or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  accounting  the 
Pki,  win  operate  as  a  denial  of  any  express  contract,  to  the  effect  aUeged  in  the  declarap- 
^  and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the  effect 
alleged,  but  not  of  the  breach.  In  an  action  of  indebitatus  assumpsit  for  goods  sold 
^  delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale,  and  delivery 
iQ  poiiit  of  iiEict ;  in  the  like  action  for  money  had  and  received,  it  win  operate  both  as  a 
denial  of  the  receipt  of  the  money,  and  the  existence  of  those  facts  which  make  such  receipt 
^7  ^  defendant  a  receipt  to  the  use  of  the  plaintiff.  In  actions  upon  bins  of  exchange, 
^  promissory  notes,  the  plea  of  ncn  assumpsit  is  inadmissible.  In  such  actions  a  plea 
of  denial  must  traverse  some  matter  of  fact,  as  the  drawing,  or  making,  or  indorsing,  or 
^^^^epting  or  presenting,  or  notice  of  dishonour  of  the  bin  or  note.  In  actions  of  debt 
^  aimple  contract,  other  than  on  bills  of  exchange  and  promissory  notes,  the  defendant 
^y  plead  "  that  he  never  was  indebted  in  manner  and  form,  as  in  the  declaration 
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Of  special  Special  pleas  in  bar  of  the  plwntiff's  demand  are  varion, 

pleas  in  bar.  ^.        ^     ,        .  %  .  a     •  i    ^ 

according  to  the  circumstances  of  the  case.     As  m  real  acooiH^ 


alleged,"  and  such  plea  shall  have  the  same  operation  as  the  plea  of  mom  mtmmftU'n 
indMttUus  assumpsit,  and  all  matters  in  confession  and  avoidance  shall  he  pklM 
specially,  as  directed  in  actions  of  assumpsit.    In  other  actions  of  debt,  in  whidi  tki 
plea  of  nil  debet  has  been  hitherto  allowed,  including  those  on  bills  of  exchange  vd 
promissory  notes,  the  defendant  shall  deny  specifically  some  particular  matter  of  itd 
alleged  in  the  declaration,  or  plead  specially  in  confession  and  avoidance.    In  actioai  m 
the  case  the  plea  of  not  guilty  operates  as  a  denial  only  of  the  breach  of  duty,  or  wroogfil 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  is  admissible  under  that  pIsa;  iD 
other  pleas  in  denial  roust  take  issue  on  some  particular  matter  of  fact  alleged  iatbi 
declaration.    Thus  in  an  action  on  the  case  for  a  nuisanse  to  the  occupation  of  a  bfloe 
by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only 
that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the 
occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's  oceupa^of 
the  house.    In  an  action  on  the  case  for  obstructing  a  right  of  way,  such  pka  will 
operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's  right  of  ways  u^ 
in  an  action  for  converting  the  plaintiff's  goods,  the  conversion  only  and  not  the  pUs- 
tiff 's  title  to  the  goods.    In  an  action  of  slander  of  the  plaintiff  in  his  office,  proleiMB, 
or  trade,  the  plea  of  not  guilty  will  operate  to  the  same  extent  as  at  present  in  deniilof 
speaking  the  words,  of  speaking  them  maliciously,  and  with  the  sense  imputed,  and  vilk 
reference  to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will  not  operate  as  a  donl 
of  the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession  or  trade  sDegid. 
In  actions  for  an  escape  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the  ilMriff 
or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings.    In  ihii  ftm 
of  action  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  looior 
damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  a 
the  purpose  for  which  they  were  received.    All  matters  in  confession  and  avoidnoi 
must  be  specially  pleaded,  as  in  actions  of  assumpsit    In  every  species  of  assmnpiA 
all  matters  in  confession  and  avoidance,  including  not  only  those  by  way  of  disdnig^ 
but  those  which  show  the  transaction  to  be  either  void  or  voidable  in  pcnnt  of  hv,  oi 
the  ground  of  fraud  or  otherwise,  must  be  specially  pleaded.    Thus  infancy,  coteiUU^ 
release,  payment,  performance,  illegality  of  consideration,  either  by  statute  or  ooouiMS 
law,  drawing,  indorsing,  accepting,  &c.,  bills  or  notes  by  way  of  accommodation,  ootoC 
mutual  credit,  unseaworthiness,  misrepresentation,  concealment,  deviation,  and  fnifltf 
other  defences  must  be  pleaded.     In  actions  on  policies  of  assurance  the  interest  of  ^ 
assured  may  be  averred  thus,  "  that  A.  B.  C.  and  D.,  or  some  or  one  of  them,  wottf 
was  interested,"  &c.     And  it  may  also  be  averred,  that  the  insurance  was  made  for  Ai 
use  and  benefit,  and  on  account  of  the  person  or  persons  so  interested.    In  dditoi 
specialty  or  covenant,  the  plea  of  ntm  est  factum  will  operate  as  a  denial  of  the  eiocs* 
tion  of  the  deed  in  point  of  fact  only.    All  other  defences  must  be  specially  pksM 
including  matters,  which  make  the  deed  absolutely  void,  as  well  as  those,  whidi  mike 
it  voidable.    The  plea  of  nil  debet  is  not  aUowed  in  any  action.    In  actions  of  trespn*! 
quare  clausum /regit,  the  close  or  place  in  which,  &c.  must  be  designated  in  the  dedtf** 
tion  by  name  or  abuttals,  or  other  description,  in  failure  whereof  the  defendaat  flif 
demur  specially.     In  actions  of  trespass,  ^tiare  clausum  /regit,  the  plea  of  not  gaStl 
operates  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  J^ 
mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of  possesiioBof 
that  place,  which,  if  intended  to  be  denied,  must  be  traversed  specially.    In  actkniK' 
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Iffnend  release  or  a  fine,  both  of  which  may  destroy  and  bar 
plaintiiTs  title.     Or  in  personal  actions,  an  accord,  arbi- 
conditions  performed,  non  age  of  the  defendant,  or 
oth^  fiu;t  which  precludes  the  plaintiff  from  his  action. 
AjutUficaium  is  a  special  plea  in  bar,  as  in  actions  of  assault  Of  a  jnstiilca- 
batteiy,  son  assault  demesne^  that  it  was  the  plaintiff^s  ^°^' 
original  assault ;  in  trespass,  that  the  defendant  did  the 
complained  of  in  right  of  some  office  which  warranted 
80  to  do ;  or  in  actions  of  slander  that  the  plaintiff  is 
itmalBj  88  bad  a  man  as  the  defendant  said  he  was. 

Abo  a  man  may  plead  the  Statutes  of  Limitation  in  bar,  or  Of  plewUng 
?  tte  time  limited  by  certain  acts  of  parliament  (v),  beyond  Li^iution.  ° 
^  vAicli  no  plaintiff  can  lay  his  cause  of  action.  By  21  Jac.  1, 
;  €L  16,  twenty  years  is  the  time  of  limitation  in  every  action 
^  tf  ejectment  (tr) ;  for  no  ejectment  can  be  brought  unless  where 
'  Ae  lessor  of  the  plaintiff  is  entided  to  enter  on  the  lands,  and 
bj  this  statute  no  entry  can  be  made  by  any  man  unless  within 


de  boms  asportatis,  the  plea  of  not  guilty  operates  as  a  denial  of  the  defendant 

committed  the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned, 

not  of  the  pluntiff 's  property  therein.    Where  in  an  action  of  trespass,  quare 

ijregit,  the  defendant  pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot, 

As  tune  plea,  and  issue  is  taken  thereon,  Uie  plea  shall  be  taken  distributively ; 

if  a  right  of  way  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict 

ptM  for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be 

JMtiflod  by  the  right  of  way  so  found ;  and  for  the  plaintiff  in  respect  of  such  of  the 

tnqMMea  at  shall  not  be  so  justified.    And  where  in  an  action  of  trespass,  quare  ekmsam 

J^tgUf  the  defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  as  for 

litntiy  theq>,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for  some 

pHtieiilar  kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for 

ttt  defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justified  by  the  right 

of  eoDuiKm  to  found,  and  for  the  plaintiff,  in  respect  of  the  trespasses  which  shall 

mH  be  to  justified.    And  in  all  actions  in  which  such  right  of  way  or  common,  or 

cAcr  similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  right 

an  capable  of  being  construed  distributively,  they  shall  be  taken  distributively.    The 

ida  of  torn  detinei  operates  as  a  denial  of  the  detention  of  the  goods  by  the  defendant, 

te  not  of  the  phuntiff's  property  therein,  and  no  other  defence  than  such  denial  is 

afaitsible  imder  that  plea. 

(i)  And  tee  now  the  act  3  &  4  Wm.  4,  c.  27,  for  the  limitation  of  actions  and  suits 
nhdng  to  real  property,  and  3  &  4  Wm.  4,  c.  42,  s.  3,  limiting  the  period  within  which 
ictiont  of  debt  on  specialties  may  now  be  brought. 

By  7  Wm.  4  and  1  Vict  c.  28,  mortgagees  within  the  definition  of  3  &  4  Wm.  4, 
t  S7»  1. 1»  may  bring  actions  or  suits  to  recover  land  within  twenty  years  after  the  last 
lament  of  principal  or  interest,  although  more  than  twenty  years  may  have  elapsed 
Am  the  time  at  which  the  right  to  make  such  entry,  or  bring  such  action  or  suit,  shall 
kit  firtt  tccnied. 

(•)  Now  by  3  &  4  Wm.  4,  c.  27,  for  limitation  of  actions  and  suits  as  to  real  pro- 
pvty  j  and  at  to  mortgagees,  that  act  and  7  Wm.  4  and  1  Vict.  c.  28. 
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twen^  years  after  his  right  shall  accrue.  Also  all  lictioiis  of 
trespass  {quare  clauium  fregit  or  otherwise)  detimief  trover, 
replevin,  account,  and  case,  except  upon  accounts  between 
merchants,  debt  on  simple  contract,  or  for  arrears  of  rent,  ne 
limited  by  this  statute  to  rix  yearly  after  the  cause  of  action 
commenced.  Actions  of  assault,  menace,  battery,  ma7lleB^ 
and  imprisonment,  must  be  brought  within  four  yean^  and 
actions  for  words  within  two  years  a&er  the  injury  con^mittri, 
And  by  31  Eliz.  c.  5,  all  suits,  indictments,  and  infonnatioBS 
upon  any  penal  statutes,  where  the  forfeiture  is  to  the  crowa 
alone,  shall  be  sued  within  two  years,  and  where  the  fbrfetlvre 
is  to  a  subject,  or  to  the  crown  and  a  subject,  iirithin  one  jfm 
after  the  offence  committed,  unless  where  any  other  time  ii 
specially  limited  by  the  statute. 

By  10  Wm.  3,  c  14,  no  writ  of  error,  scire  facias,  or  other 
writ  shall  be  brought  to  reverse  any  judgment,  fine,  or  leoovei; 
for  error,  unless  it  be  prosecuted  within  twenty  yean(c)i 
^^•tntei  of  I^  therefore,  in  any  suit  the  injury  or  cause  of  action  hi^ 
pened  earlier  than  the  period  thus  limited  by  law,  the  de- 
fendant may  plead  the  Statutes  of  Limitation  in  bar,  as  upon 
an  assumpsit  or  promise  to  pay  money  to  the  plaintiff,  dtt 
defendant  may  plead  non  (usumpsit  infra  sex  annos,  he  made 
no  such  promise  within  six  years  (y). 


iw)  See  DOW  3  &  4  Wm.  4,  c.  42,  8.  3 ;  and  by  Reg.  Gen,  H.  T.  2  Wm.  4,  tiScinfmMi 
to  revive  a  judgment  more  than  ten  years  old,  shall  not  be  allowed  without  a  modoi 
for  that  purpose  in  term,  or  judge's  order  in  vacation,  nor  if  more  than  fifteen,  widKMt 
a  rule  to  shew  cause. 

(y)  By  Lord  Tenterden's  Act,  9  Geo,  4,  c.  14,  in  actions  of  debt,  or  upon  the  cm 
grounded  on  any  simple  contract,  no  acknowledgment,  or  promise  by  words  only,  dul 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  anycHB 
out  of  the  operation  of  the  act  21  Jac.  1,  c.  16,  or  to  deprive  any  party  of  tbeboNit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  in  some  writing,  to  le 
signed  by  the  party  chargeable ;  and  where  there  shall  be  two  or  more  joint  oontrMlon 
or  executors,  or  administrators  of  any  contractor,  no  such  joint  contractor,  esecolor,  or 
administrator,  shall  lose  the  benefit  of  the  said  statute  so  as  to  be  chargeable  in  respict 
only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any  other  ff 
others  of  them,  provided  that  nothing  shall  alter  or  take  away  the  eflfect  of  any  paynflBt 
of  any  principal  or  interest  made  by  any  persons  whomsoever ;  and  in  actions  agaiBit 
two  or  more  such  joint  contractors  or  executors  or  administrators,  if  it  shall  appeirit 
the  trial  that  the  plaintifi;  though  barred  by  the  said  act  of  21  Jac.  l,c.  16,  aatooiie^V 
more  of  such  joint  contractors,  executors,  or  administrators,  shall,  neverthclesi^  ^ 
entitled  to  recover  against  any  other  or  others  of  the  defendants  by  virtue  of  a  nsv 
acknowledgment  or  promise  or  otherwise,  judgment  may  be  given  and  costs  alloved  ftr 
the  plaintifiTas  to  such  defendant  or  defendants  against  whom  he  shall  recover,  aodfv 
the  other  defendant  or  defendants  against  the  plaintiflT.  No  indorsement  or  memoraiidiB 
of  any  payment,  written  or  made  upon  any  promissory  note,  bill,  or  other  writings  ^ 
the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  anflident  proof  ^ 


OF  PLEADING.  431 

Ad  estoppel  is  also  a  special  plea  in  bar;  which  happens  of  estoppel, 
fiiere  a  man  has  done  some  act,  or  executed  some  deed,  which 
itops  or  precludes  him  from  averring  any  thing  to  the  con- 

The  conditions  and  qualities  of  a  plea  (which  as  well  as  the  The  conditions 
xtrine  of  estoppels  will  also  hold  equally  mutatis  mutandis,  ^\  ^^^ 
ith  regaid  to  other  parts  of  pleading)  are,  L  That  it  be  single, 
id  containing  only  one  matter  {z),  for  duplicity  begets  con- 
noiL  But  by  4  &  5  Ann.  c.  16,  a  man  with  leave  of  the 
ort  may  plead  two  or  more  distinct  matters  or  single  pleas  (a); 
in  an  action  of  assault  and  battery  these  three,  not  guilty, 
I  oMoifft  demesne,  and  the  Statutes  of  Limitation.  2.  That 
be  direct  and  positive,  and  not  argumentative.  3.  That  it 
ve  convenient  certainty  of  time,  place,  and  persons.  4.  That 
answer  the  plaintiff's  allegations  in  eveiy  material  point 
That  it  be  80  pleaded  as  to  be  capable  of  trial 

Special  pleas  are  usually  in  the  affirmative,  sometimes  in  Speciil  pleas. 
t  negative ;  but  they  always  advance  some  new  fact  not 
sntioned  in  the  declaration,  and  then  they  must  be  averred 
be  true  in  the  common  form : — ^^  and  this  he  is  ready  to 
rify."  This  is  not  necessary  in  pleas  of  the  general  issue ; 
)Be  always  containing  a  total   denial  of  the   &cts  before 

*^  payment,  so  as  to  take  the  case  out  of  the  operation  of  the  said  statutes.  The  said 
SI  Jac.  I,  c.  16,  and  this  act,  are  to  he  deemed  to  apply  to  the  case  of  any  debt  on 
iple  contract  alleged  by  way  of  tet  off  on  the  part  of  any  defendant,  either  by  plea, 
aoe,  or  otherwise.  No  action  shall  be  maintained  whereby  to  charge  any  person, 
w  any  promise  made  after  full  age,  to  pay  any  debt  contracted  during  infancy,  or 
Ml  any  ratification  after  full  age  of  any  promise,  or  simple  contract,  made  during 
lacy,  unless  such  promise  or  ratification  shall  be  made  by  some  writing  signed  by 
pnrty  to  be  charged  therewith.  No  action  shall  be  brought  whereby  to  charge  any 
urn  upon  any  representation  or  assurance,  relating  to  the  character,  conduct,  credit. 
Sty,  trade,  or  dealings  of  any  other  person,  to  the  intent  that  such  other  person  may 
nn  credit,  money,  or  goods,  unless  such  representation  or  assurance  be  made  in 
ting,  signed  by  the  party  to  be  charged  therewith. 
0  See  ante,  note  («)  to  this  chapter,  p.  427. 

0  By  Reg,  Geu,  H.  T.  4  Wm.  4,  pleas,  avowries,  and  cognizances,  founded  on  one 
die  same  principal  matter,  but  varied  in  statement,  description,'  or  circumstance, 
not  now  allowed.  In  trespass,  quare  clausum/^egit,  pleas  of  soil  and  freehold  of  the 
adaat  in  the  locus  in  quo^  and  of  the  defendant's  right  to  an  easement,  these  pleas 
i|^of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  common  of 
rersy  are  distinct,  and  are  allowed.  But  pleas  of  right  of  conmion  at  all  times  of 
fear,  and  of  such  right  at  particular  times,  and  in  a  qualified  manner,  are  not  to  be 
red.  So  pleas  of  a  right  of  way  orer  the  locus  in  quo  varying  the  termini,  or  the 
Met,  an  not  allowed.  Avowries  for  rent  and  for  distress  for  damage  feasant  are 
red;  hot  avowries  for  distress  for  rent  varying  the  amount  of  rent  reserved,  or  the 

1  St  which  the  rent  is  payable,  are  not  allowed ;  and  see  ante  note  («)  p.  427. 
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advanced  by  the  other  party,  and,  therefore,  puttii^  him  \ 
the  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  ] 
specially  such  a  plea  as  amounts  only  to  the  general  iflBO 
a  total  denial  of  the  charge ;  but  in  such  case  he  tha 
driven  to  plead  the  general  issue  in  terms,  whereby  the  i 
question  is  referred  to  a  jury.  But  if  the  defendant  i 
action  of  trespass,  be  desirous  to  refer  the  validi^  of  his 
to  the  court  rather  than  the  jury,  he  may  state  his  title  spec 
and  at  the  same  time  give  colour  to  the  plaintifl^  or  6ii| 
him  to  have  an  appearance  or  colour  of  title  bad  inde< 
point  of  law,  but  of  which  the  jury  are  not  competent  ja 
As  if  his  own  title  be,  that  he  claims  by  feoffinent  with  1 
from  A.,  by  force  of  which  he  entered  on  the  lands  in  que 
he  cannot  plead  this  of  itself,  as  it  amounts  to  no  more 
the  general  issue.  But  he  may  allege  this  specially,  proi 
he  goes  farther  and  says  that  the  plaintiff,  claiming  by  o 
of  a  prior  deed  of  feoffment,  without  livery  entered;  i 
whom  he  entered ;  and  may  then  refer  himself  to  the  j 

Dr.  &  Stud.  2,  mcnt  of  the  court  which  of  these  two  tides  is  the  best  in  ] 

ot  law. 

Of  the  replica-       When  the  plea  of  the  defendant  is  thus  put  in,  if  it 

tion.  not  amount  to  an  issue  or  total  contradiction  of  the  declan 

but  only  evades  it,  the  plaintiff  may  plead  again,  and  rep 
the  defendant's  plea;  either  traversing  it,  that  is^  totalb 
nying  it,  as  if  on  an  action  of  debt  upon  bond,  the  defisii 
pleads  soivit  ad  diem,  that  he  paid  the  money  when 
here  the  plaintiff  in  his  replication  may  totally  travene 
plea,  by  denying  that  the  defendant  paid  it ;  or  he  may  a 
new  matter  in  contradiction  to  the  defendant's  plea,  as  i 
the  defendant  pleads  no  award  made,  the  plaintiff  may : 
and  set  forth  an  actual  award,  and  assign  a  breach ;  on 
rcpUcation  may  confess  and  avoid  the  plea  by  some 
matter  or  distinction  consistent  with  the  plaintiff's  ft 
declaration ;  as  in  an  action  for  trespassing  upon  land  wb 
the  plaintiff  is  seised,  if  the  defendant  shews  a  title  ti 
land  by  descent,  and  that  therefore  he  had  a  right  to  ( 
and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either  tra 
and  totally  deny  the  fact  of  the  descent,  or  he  may  cc 
and  avoid  it,  by  replying  that  true  it  is  that  such  de 
happened,  but  that  since  the  descent  the  defendant  hi 
demised  the  lands  to  the  plaintiff  for  term  of  life. 

Rejoinder  and        To  the  replication  the  defendant  may  rejoin^  or  put 

siim;ioiiider. 
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iwer  called  a  rejoinder.     The  plaintiff  may  answer  the  re^ 
nder  by  a  surrejoinder;  upon  which  the  defendant  may 
mif  and  the  plaintiff  answer  him  by  a  sur-rebutter.    Which  Kebuttcr  and 
$$,  replications,  rejoinders,  sur-rejoinders,  rebutters,  and 
HfebuUers,  answer  to  the  exception  repUcatio,  dupUcatuh  gj^f  /  ^^'^^ 
oSeaiiOf  and  qttadruplicatio  of  the  Roman  law.  5.  c  i. 

Fbe  whole  of  this  process  is  called  the  pletiding;  in  the  se- 
al stages  of  which  it  must  be  carefully  observed,  not  to 
wit  or  vaiy  from  the  title  or  defence  which  the  party  has 
se  insisted  on.  For  this  (which  is  called  a  departure  in  Of  departure, 
ading)  might  occasion  endless  altercation ;  therefore  the  re- 
i»Saxm  must  support  the  declaration,  and  the  rejoinder  must  ' 

iport  the  plea  i¥ithout  departing  out  of  it  As  in  the  case 
pleading  no  award  made,  in  consequence  of  a  bond  of 
itradon,  to  which  the  plaintiff  replies,  setting  forth  an 
obI  award ;  now  the  defendant  cannot  rejoin  diat  he  has 
(fcnned  this  award,  for  such  rejoinder  would  be  an  entire 
putuxe  from  his  original  plea,  which  alleged  that  no  such 
vd  was  made ;  therefore  he  has  now  no  other  choice  but  to 
verse  the  &ct  of  the  replication,  or  else  to  demur  upon  the 
rrfit 

fet  in  many  actions  the  plaintiff,  who  has  alleged  in  his  Of  new  assign. 
dsration  a  general  wrong,  may  in  his  replication,  after  an  ™^"  ' 
life  plea  by  the  defendant,  reduce  that  general  wrong  to  a 
ire  particular  certainty,  by  assigning  the  injury  afresh,  with 
itB  specific  circumstances  in  such  manner  as  clearly  to 
iertain  and  identify  it,  consistently  with  his  general  com- 
imt;  which  is  called  a  new  or  novel  assignment*    As  if  the 
mtiff  in  trespass  declares  on  a  breach  of  his  close  in  D., 
1  the  defendant  pleads  Chat  the  place  where  the  injury  is 
d  to  have  happened  is  a  certain  close  of  pasture  in  D., 
lich  descended  to  him  firom  B.  his  &ther,  and  so  is  his  own 
ehold;  the  plaintiff  may  reply,  and  assign  another  close  in 
,  specifying  the  abuttals  and  boundaries,  as  the  real  place  of  Sj°ljJ^'  206 
5  mjury.  284. 

Dqdici^  in  pleading  must  be  avoided ;  every  plea  must  be  Duplicity. 
ipfe,  entire,  connected,  and  confined  to  one  single  ^int ;  it 
Mt  never  be  entangled  with  a  variety  of  distinct  indepen- 
nt  answers  to  the  same  matter,  which  must  require  as  many 
fcrent  replies,  and  introduce  a  multitude  of  issues  upon  one 
i  the  same  dispute. 

b  any  stage  of  the  pleadings,  when  either  side  advances  or  Form  of  aver- 
ims  any  new  matter,  he  avers  it  to  be  true;  **  and  this  he  is  !"*"*»  ^'^» 

"  issue,  Ivc 
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ready  to  verify;"  on  the  pther  hand,  when  either  ade  tmcnei 
or  denies  the  &ct8  pleaded  by  his  antagonist,  he  usually  tnh 
den  an  issue,  as  it  is  called;  the  language  of  whidi  is  difenit, 
according  to  the  party  by  whom  it  is  tendered;  fiir  if  the  (» 
verse  or  denial  comes  fix>m  the  defendant,  the  issue  is  teodoed 
in  this  manner,  '^  and  of  this  he  puts  himself  upon  the  oom- 
try,"  thereby  submitting  himself  to  the  judgment  of  his  pecn; 
but  if  the  traverse  lies  upon  the  plaintiff  he  tenders  the  ianc^ 
or  prays  the  judgment  of  the  peers  against  the  defisodflOtiD 
another  form ;  thus,  ^<  and  this  he  prays  may  be  inquiredfif 
by  the  country." 

But  if  either  side  (as  for  instance  the  defendant)  pkadb  • 
special  negative  plea,  not  traversing  or  denying  anything  tkt 
was  before  alleged,  but  disclosing  some  new  neg^ve  matter; 
as  where  the  suit  is  on  a  bond  conditioned  to  perform  ai 
award,  and  the  defendant  pleads  negatively  that  no  awird 
was  made ;  he  tenders  no  issue  upon  this  plea,  because  itdoci 
not  yet  appear  whether  the  &ct  will  be  disputed,  the  pfadntiff 
not  having  yet  asserted  the  existence  of  any  award;  but  dM 
the  plaintiff  replies,  and  sets  forth  an  actual  specific  awari  if 
then  the  defendant  traverses  the  replication,  and  deniei  dM 
making  of  any  such  award,  he  then,  and  not  before,  tendcn 
an  issue  to  the  plaintiff;  for  when  in  the  course  of  i^eiding 
they  come  to  a  point  which  is  affirmed  on  one  side  and  denied 
on  the  other,  they  are  then  said  to  be  at  issue,  all  their  debilM 
being  at  last  contracted  into  a  single  point,  which  most  now 
be  determined  either^  in  &vour  of  the  plaintiff  or  of  the  d^ 
fendant 
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OF   ISSUE  AND  DEBflJBREB. 

IfisUB,  exittu,  being  the  end  of  all  the  pleadings,  is  the  tanoA 
part  or  stage  of  action,  and  is  either  upon  matter  of  km,  tf 
matter  of  fact 

An  issue  upon  matter  of  law  is  called  a  demurrer  :^  and  tf 
confesses  the  facts,  to  be  true,  as  stated  by  the  opposite  psi9> 
but  denies  that,  by  the  law  arising  firom  those  &ct%  any  mjo^ 
is  done  to  the  plaintiff,  or  that  the  defendant  has  made  oott 
legitimate  excuse ;  according  to  the  party  which  first  demiA 
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imoraiur,  rests  or  abides  upon  the  point  in  question.     As  if 

die  niatter  of  the  plaintiff's  complaint  or  decltfation  be  insuf- 

tdent  in  law,  as  by  not  assigning  any  sufficient  trespass,  then 

the  defendant  demurs  to  the  declaration ;  if  on  the  other  hand 

tile  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that 

b  eommitted  the  trespass  by  authority  from  a  stranger,  i¥ith- 

mt  makii^  out  the  stranger's  right,  here  the  plaintiff  may 

lemur  in  law  to  the  plea ;  and  so  on  in  every  otherpart  of  the 

vooeedings  where  either  side  perceives  any  material  objection, 

apoint  of  law,  upon  which  he  may  rest  his  case  (a).  The  form  Form  ofde- 

i  such  demurrer  is  by  averring  the  declaration,  or  plea,  the  ™"™^- 

nepGcation,  or  rejoinder,  to  be  insufficient  in  law  to  maintain 

lie  action  or  the  defence,  and  therefore  praying  judgment  for 

mit  of  sufficient  matter  alleged.     Sometimes  demurrers  are 

Berdy  for  want  of  sufficient  form  in  the  writ  or  declaration ; 

bnt  in  case  of  exceptions  to  die  form  or  manner  of  pleading, 

die  party  demurring  must,  by  27  Eliz.  c.  5,  and  4  &  5  Ann. 

1 16,  set  forth  the  causes  of  his  demurrer,  or  wherein  he  ap- 

pndiends  the  deficiency  to  consist  (i).     And  upon  either  a 

ineral  or  such  a  special  demurrer,  the  opposite  party  must 

nerit  to  be  sufficient,  which  is  called  a  joinder  in  demurrer, 

nd  then  the  parties  are  at  issue  in  point  of  law  (c),  which 


M  It  18  either  to  the  whole  or  a  {Murt  of  the  dedaration,  or  to  the  whole  of  the  plea, 
f^pficatbii,  &c.,  or  to  the  whole  or  yait  of  a  divisible  plea  or  replication,  &c. — ArckbokTi 
IVae.  a  B.  6y  Ckitty,  7th  ed.  658. 

(h)  By  Reg.  Gen.  H.  T.  4  Wm.  4,  "  In  the  margin  of  every  demurrer,  before  it  is 
iigBed  by  counsel,  some  matter  of  law  intended  to  be  argued,  must  be  stated ;  and  if 
t&7  demurrer  shall  be  delivered  without  such  statement,  or  with  a  frivolous  statement, 
t  maj  be  set  aside  as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given  to  sign 
^>dgment  as  for  want  of  a  plea ;  provided,  that  the  party  demurring  may  at  the  time 
)f  the  argument,  insist  upon  any  further  matters  of  law,  of  which  notice  shall  have  been 
{ivea  to  the  court  in  the  usual  way."  By  Reg.  Gen,  H.  T.  K.B.8  &  9  Geo.  4,  in  cases  of 
^nrrer  to  part  only  of  declarations,  or  other  subsequent  pleadings,  those  parts  only 
0  which  such  demurrer  relates,  shall  be  copied  into  the  demurrer-books.  And  by  Ke^. 
W  H.  T.  4  Wm.  4,  four  dear  days  before  argument,  the  plaintiff  must  deliver  copies  of 
be  demurrer-book,  special  case,  or  special  verdict  to  the  chief  justice  of  the  K.B.,  or  C.P., 
fiord  chief  baron,  and  the  senior  judge  of  the  court  in  which  the  action  is  brought ;  and 
le  defendant  must  deliver  copies  to  the  other  two  judges  of  the  court  next  in  seniority ; 
ad  in  de&ult  thereof  by  either  party,  the  other  party  may  on  the  day  following,  deliver 
Bch  oopiea,  to  be  paid  for  by  the  party  making  default,  who  is  not  to  be  heard  until  he 
u  paid  for  tfaem. 

(fi)  Bf.^£g.  Gea.  H.  T.  4  Wm.  4,  no  rule  for  joinder  in  demurrer  shall  be  required, 
Bt  the  party  demurring  may  demand  a  joinder  in  demurrer,  and  the  opposite  party 
laB  be  boimd,  within  four  days  a£ker  such  demand,  to  deliver  the  same,  otherwise 
idipnent  No  signature  of  a  serjeant  or  other  counsel  is  necessary  to  a  joinder  in 
r,  nor  is  any  fee  allowed  for  it. 
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issue  in  law  or  demurrer  the  judges  of  the  court  before  whicb 
the  action  is  brought  must  determine  (d). 

An  issue  in  &ct  is  where  the  &ct  only,  and  not  the  bnw,  ii 
disputed;  and  when  he  that  denies  or  traverses  the  &M*t 
pleaded  by  his  antagonist  thus,  ^'  and  this  he  prays  may  be  in- 
quired of  by  the  country,"  or  "  and  of  this  he  puts  hinnelf 
upon  the  country,"  it  may  immediately  be  subjoined  by  the 
other  party,  '^  and  the  said  A.  B.  doth  the  Uke ;"  which  done, 
the  issue  is  said  to  be  joined,  both  parties  having  agreed  to  rat 
the  &te  of  the  cause  upon  the  truth  of  the  &ct  in  quesdoa; 
and  this  issue  of  fact  must,  generally  speaking,  be  detennmed, 
not  by  the  judges  of  the  court,  but  by  some  other  method,  the 
principal  of  which  is  that  by  the  country,  per  pais  (in  Latin 
per  patriam\  that  is,  by  jury. 

During  the  whole  of  these  proceedings,  from  the  time  of 
the  defendant's  appearance,  in  obedience  to  the  king^s  wiit,  it 
is  necessary  that  both  parties  be  kept  or  continued  in  oouit, 
from  day  to  day,  till  the  final  determination  of  the  suit;  and 
after  issue  or  demurrer  joined,  as  well  as  in  some  of  the  pievi- 
ous  stages  of  proceeding,  a  day  is  continuaUy  given  and 
entered  upon  the  record,  for  the  parties  to  appear  on,  from 
time  to  time,  as  the  exigency  of  the  case  may  require,  lie 
giving  of  this  day  is  called  the  continuance  (e). 

It  may  happen  that  after  the  defendant  has  pleaded,  or  even 
after  issue  or  demurrer  joined,  there  may  arise  some  new 
matter  which  is  proper  for  the  defendant  to  plead ;  as  that  the 
plaintiff  being  a  femensole,  is  since  married,  or  that  she  has 
given  the  defendant  a  release.  Here,  if  the  defendant  takes 
advantage  of  this  new  matter  as  early  as  he  possibly  can,  rts. 
at  the  day  given  for  his  next  appearance,  he  is  permitted  to 


(<0  It  is  a  rule  that  there  can  he  no  demurrer  upon  a  demurrer ^  {Bac,  Ah.  Pleat,  Itc^a* 
2,)  and  demurrer  upon  demurrer  is  a  discontinuance,  {Campbell  v.  St.  John,  I  SaOi.  S19) 
because  the  first  is  sufficient,  notwithstanding  any  inaccuracy  in  its  form,  to  hriogt^ 
record  before  the  court  for  their  adjudication ;  and  as  for  traverse,  or  pleading  ia  ooi- 
fession  and  avoidance,  there  is  of  course  no  ground  for  them,  while  the  last  pleadilf 
still  remains  unanswered,  and  there  is  nothing  to  oppose  but  an  exception  in  poiit 
of  law. — Stephen  on  Pleading,  4th  ed,  267*  and  note, 

(e)  It  is  not  now  necessary  to  enter  continuances  on  the  issue.  By  Beg,  Goi.  4  W0.4» 
no  entry  of  continuances  by  way  of  imparlance  curia  ad  visari  vult,  tficecameB  am  wist 
breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll  whatever,  or  in  the  pkadiBgli 
except  thejurata  ponilur  in  respectu,  which  is  to  be  retained ;  provided  that  inch  leg*- 
lation  shall  not  alter  or  affect  any  existing  rules  of  practice  as  to  the  times  of  proeM^ 
ing  in  the  cause.  And  see  2  Wm.  4,  c.  39,  s.  10,  as  to  the  entry  of  writs  npoit^ 
record  to  save  the  Statute  of  Limitations. 


OF  I88UE   AXB  DEMURRER.  437 

dnd  it  in  what  is  called  a  plea  je>«m  darrein  continuance  (/), 
viioce  the  last  adjournment;  but  it  is  dangerous  to  rely  on 
Bch  a  plea,  for  it  confesses  the  matter  which  was  before  in  dis- 
Hte  between  the  parties.  This  plea,  when  brought  to  a  de- 
jnrrer  in  law,  or  issue  of  &ct,  is  determined  as  other  pleas. 

A  demurrer-book  is  made  up,  containing  all  the  proceedings  The  demnrrer- 
t  length,  which  are  afterwards  entered  on  record,  and  copies  °*^  • 
kieo^  called  paper  books,  are  delivered  to  the  judges  to 
muBB  (y).     The  record  is  a  history  of  the  most  material  pro- 
leedings  in  the  cause,  entered  on  a  parchment  roll,  and  con- 
inned  down  to  the  present  time,  in  which  must  be  stated  the 
Mnt  and  summons,  and  all  the  pleadings  entered  verbatim  on 
lie  roll,  and  also  the  issue  or  demurrer  and  joinder  thereon  (A). 
When  the  substance  of  the  record  is  completed,  and  copies  are  Demurrer  how 
Uivered  to  the  judges,  the  matter  of  law  upon  which  the 
denarrer  is  grounded,  is  upon  solemn  argument  determined  by 
Ae  court,  and  not  by  any  trial  by  jury,  and  judgment  is 
Aereon  accordingly  given. 

An  issue  of  fiict  takes  up  more  form  and  preparation  to 
aetde  it,  for  here  the  truth  of  the  matters  alleged  must  be 
solemnly  examined  and  established  by  proper  evidence  in  the 
dttonel  prescribed  by  law. 


CHAPTER  XXIL 


OF   THE  SEVERAL   SPECIES  OF   TRIAL. 


Tbial  is  the  examination  of  the  matter  of  fact  in  issue,  in  of  trial. 

which  one  invarial^le  principle  is  pursued,  that  as  well  the  best 

1 

(/)  By  a  rule  of  court  H.  T.  4  Wm.  4,  it  is  provided  that  no  entry  of  continuances 
(with  a  single  exception  there  mentioned,)  shall  in  future  be  made ;  but  there  is  a  pro- 
*iio,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  was  then  by  law  plead- 
aUe, "  the  same  defence  may  still  be  pleaded,  with  an  allegation  that  the  matter  arose 
^  the  last  pleading,  or  the  issuing  of  the  jury  process  as  the  case  may  be." — Prtn- 
^ifh  if  Pleading,  by  Serjt.  Stephen,  4th  ed,p,7\,  A  plea  of  this  kind  is  always  pleaded 
W  vay  of  substitution  for  the  former  plea,  on  which  no  proceeding  is  afterwards  had. 
It  may  be  either  in  bar  or  abatement ;  and  is  followed,  like  other  pleas,  by  a  replication 
■d  other  pleadings  till  issue  is  attained  upon  it. — Ibid, 

(|)  See  ante,  note  (6)  p.  435. 

tt)  The  nisi  prims  record  is  in  the  nature  of  a  commission  to  the  judges  at  nisi  prims 
f*  Am  trial  of  the  cause.  The  judge  may  refuse  to  try  the  cause  if  the  record  is  grossly 
''IMriiBct  And  if  at  the  trial  it  appears  on  the  record  that  on  any  one  of  the  issues 
^•ta«d,  issue  has  not  been  joined,  the  jury  must  be  discharged,  unless  both  parties 
^emiient  to  an  tLmendmeni.^Archbold*s  Prac.  Q.  B.  by  CMtty,  7th  sd,  246. 
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method  of  trial  as  the  best  evidence  which  the  Datoie  of  tbe 
case  affords,  and  no  other,  shall  be  admitted  in  the  £o|^ 
comts  of  justice. 

The  species  of  trial  in  civil  cases  are, — by  record ;  by  ii- 
spection  or  examination  (a);  by  certificate;  by  tvUnesseif  and 
by>ry. 

Trial  by  record  is  only  used  where  a  matter  of  record  is 
pleaded  in  any  action,  as  a  fine,  a  judgment,  or  the  like ;  and 
the  opposite  party  pleads  ntU  tiel  record^  '' that  there  is  no 
such  matter  of  record  existing ;"  upon  this  issue  is  tendered, 
and  the  trial  of  this  issue  is  merely  upon  the  record,  without 
witness  or  jury. 

The  trial  by  certificate  is  allowed  in  such  cases  where  tbe 
evidence  of  the  person  certifying,  is  the  only  proper  criterioo 
of  the  point  in  dilute,  and  when  the  &ct  in  question  lies  out 
of  the  cognizance  of  the  court  For  matters  within  the  realm, 
the  customs  of  the  city  of  London  must  be  tried  by  the  certi- 
ficate of  the  mayor  and  aldermen,  certified  by  the  judgmeDt 
of  their  recorder.  But  where  the  corporation  of  Londori  is 
party,  or  interested  in  the  suit,  as  in  an  action  brou^tfoa 
penalty  inflicted  by  the  custom,  this  custom  shall  be  dete^ 
mined  by  a  jury,  and  not  by  the  mayor  and  aldermen  ceiti^ 
ing  by  the  mouth  of  their  recorder.  In  some  cases  the  sheriff 
of  London's  certificate  shall  be  the  final  trial,  as  if  the  issue 
be  whether  the  defendant  be  a  citizen  of  London  or  a 
foreigner,  in  case  of  privilege  pleaded,  to  be  sued  only  in  the 
city  courts.  Of  a  nature  somewhat  similar  to  which  is  the 
trial  of  the  privilege  of  the  university,  when  the  chancelkv 
claims  cognizance  of  the  cause,  because  one  of  the  parties  is  a 
privileged  person. 

In  matters  of  ecclesiastical  jurisdiction,  as  marriage  and 
orders,  these  are  tried  by  the  bishop's  certificate.  If  on  a  writ 
of  dower,  the  heir  pleads  no  marriage,  or  if  the  issue  in  Bquen 
impedit  be,  whether  or  no  the  church  be  fiill  by  institotioot 
these  being  matters  of  ecclesiastical  cognizance,  are  tried  bj 
certificate  from  the  ordinary.  The  trial  of  all  customs  and 
practices  of  the  courts  are  by  certificate  fix)m  the  proper  offi- 
cers ;  and  what  return  was  made  on  a  writ  by  a  sheriff  <v 
under  sheriff,  is  tried  by  his  own  certificate  only. 

The  trial  by  witnesses,  per  testes,  without  a  jury,  is  never 
used,  except  when  a  widow 'brings  a  writ  of  dower,  and  tbe 


7 

(a)  The  trial  by  inspection  was  in  effect  aholisliied  by  the  alx^tion  of  real  actioiit* 
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mint  pleads  that  the  husband  is  not  dead ;  this  being  looked 
poQ  as  a  dilatory  plea,  is  in  &your  of  the  widow,  tried  by 
dtnesBes  examined  before  the  judges. 

Bat  all  these  species  of  trials  are  only  had  in  special  cases, 
od  where  the  trial  by  jury,  considered  in  the  next  chapter, 
nould  not  be  e£fectuaL 


CHAPTER  XXm. 


OF  THE  TBIAL  BY  JURY. 


Tbb  trial  by  Jurtff  called  also  the  trial  per  pais,  or  by  the  Of  trial  by 
io«i<ry,  has  been  immemorially  used  in  this  country,  and  *^' 
eeos  to  have  been  coeval  with  the  first  civil  government  of 
henatioiu  In  Magna  Charta  it  is  more  than  once  insisted  on 
I  the  principal  bulwark  of  our  liberties,  but  especially  by 
hap.  29,  that  no  fireeman  shall  be  hurt  in  either  h^  person  or 
(operty, — nisi  per  legale  judicium  parium  suorum  vel  per 
^9mierr€B{a). 


(^)  This  tribniial  was  universally  established  among  all  the  northern  nations,  and  so 
itffwoven  in  their  constitntbns,  that  the  earliest  account  of  the  one  gives  us  also 
ise  traces  of  the  other,  lliere  seem  to  be  some  traces  of  it  in  the  institutions  of  Odin, 
M  &st  great  leader  of  the  Asiatic  Goths,  or  (jetsB,  into  Europe.  Upon  his  expedition 
B  ordained  a  council  of  twelve,  to  decide  all  matters  which  might  come  in  question, 
tiirst  they  were  both  jurors  and  judges ;  their  decisions  were  highly  respected ;  but 
1  process  of  time  the  business  increased ;  matters  of  fact  only  were  submitted  to  twelve 
so ;  and  one  or  more  of  the  learned  were  to  give  sentence  according  to  the  ancient 
ntonis,  records,  and  traditions.  So,  from  the  Gothic  laws  of  Spain,  it  is  manifest  the 
itittttion  was  known  and  practised  there  {$ee  Hist,  des  Cortes  D^Espaffne,  par  M. 
BMfwre).  The  Spanish  jury,  however,  was  of  dubious  utility ;  and  no  efforts  were 
ide  to  produce  the  improvements,  of  which  it  was  susceptible.  They  cast  away  the 
polished  gem,  contemning  its  worth,  and  disdaining  the  labour  of  bringing  out  its 
itre.  Far  different  was  the  cheering  progress  of  the  laws  of  England.  Never  wholly 
suddenly  departing  from  their  pristine  character,  it  has  been  the  peculiar  happiness 
d  blessing  of  this  country,  that  the  institutions  of  the  early  ages  have  lost  their  rude- 
M,  bat  retained  their  vigour.  The  erring  tests  of  truth  have  been  allowed  to  sink 
o  oUivion ;  and  the  cumbersome  array  of  compurgators,  which  often  averted  the 
ihteons  vengeance  of  the  law,  has  been  gradually  uiatnred  into  that  great  tribune  of 
r  peers,  which  wiO  ever  remain  the  best  safeguard  dT  life  and  freedom;  Temp.  Hist, 
bi  iUe  Hiei.  C.  L.  336,  noU  (a.) 
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The  ▼enira  When  an  issue  is  joined  the  court  awards  a  writ  of  vemr^ 

**''**'  facias  upon  the  roll,  or  record,  commanding  the  sheriflF  **that 

he  cause  to  come  here  on  such  a  day  twelve  firee  and  lawful 
men,  liberos  et  legates  homines,  of  the  body  of  hia  county  {h), 


(b)  By  6  Geo.  4,  c.  50,  after  stating,  that  it  was  expedient  to  consolidate  and'sinifify 

the  laws  relative  to  the  qualification  and  summoning  of  jurors,  and  the  formatioD  of 

juries,  and  to  increase  the  number  of  persons  qualified  to  serve  on  juries,  and  to  liter 

the  mode  of  striking  special  juries,  it  is  enacted,  that  every  man,  except  as  thm 

excepted,  between  twenty-one  and  sixty,  residing  in  any  county  in  England,  who  dial 

have  in  his  own  name,  or  in  trust  for  him  within  such  county,  10^  a>year  from  fn- 

hold,  or  20/.  a-year  from  leasehold,  above  reprizes,  or  who,  being  a  honsehdder,  ihO 

be  assessed  to  the  poor  rate,  or  the  inhabited  house  duty,  in  Middlesex,  on  a  jtHmd 

not  less  than  30/.,  or  in  any  other  county,  20/.,  or  who  shall  occupy  a  house  oe- 

taining  fifteen  windows,  shall  be  qualified,  and  liable  to  serve  on  juries,  for  the  triicf 

all  issues  joined  in  any  of  the  courts  at  Westminster,  and  in  the  superior  courts,  M 

civil  and  criminal,  in  the  counties  palatine,  and  in  all  courts  of  assize,  nisi  prius,  fff 

and  terminer,  and  gaol  delivery,  such  issues  being  respectively  triable  in  the  coonf  in 

which  every  man  so  qualified  respectively  shall  reside ;  and  shall  also  be  qualifiedud 

liable  to  serve  on  grand  juries  in  courts  of  session  of  the  peace,  and  on  petty  juries  io 

the  same  manner ;  but  in  Wales  three-fifths  of  the  above  qualification  shall  b^  siffi- 

cient    By  s.  2,  the  following  persons  are  exempted  from  serving  on  juries:  peenoi 

judges  of  the  courts  at  Westminster ;  clergymen  in  holy  orders ;  and  catholic  prieM 

taking  the  oaths,  and  subscribing  the  declarations  required  by  law ;  dissenting  minii^ 

ters,  whose  places  of  meeting  are  duly  registered,  and  who  shall  follow  no  fleeohr 

occupation  but  that  of  a  schoolmaster,  and  shall  take  the  oaths  and  subscribe  the 

declaration  required  by  law ;  all  Serjeants  and  barristers  actually  practising ;  aU  wot* 

hen  of  the  society  of  doctors  of  law  and  advocates  of  the  civil  law  actually  practiaDgi 

ail  attornies,  solicitors,  and  proctors  duly  admitted,  taking  out  their  annual  certifictte^ 

and  actuaUy  practising ;  all  officers  of  the  courts  of  law ;  all  coroners,  gaolers,  and 

keepers  of  houses  of  correction ;  all  members  and  licentiates  of  the  Royal  College  of 

Physicians  in  London  actually  practising ;  all  apothecaries  certificated  by  the  court  cf 

examiners  of  the  Apothecaries'  Company,  and  actually  practising ;  all  officers  in  tke 

navy  or  army  in  full  pay;  all  pilots  licensed  by  the  Trinity  House  of  Deptford  Stnmi 

Kingston-upon-HuU,  or  Newcastle-upon-Tyne ;  all  masters  of  vessels  in  the  booy  md 

light  service  employed  by  either  of  those  corporations,  and  all  pilots  licensed  by  tke 

lord  warden  of  the  cinque  ports,  or  under  any  act  of  parliament  or  charter  for  the  lega- 

lation  of  pilots  in  any  other  port ;  all  the  queen's  household  servants ;  all  officere  d 

customs  and  excise,  and  all  sheriffs'  officers,  high  constables,  and  parish  derks.    Bf 

s.  3,  aliens  are  disqualified,  except  on  juries  de  mecUetate ;  also  convicts,  outlaws,  ^ 

By  ss.  4  and  6,  the  clerk  of  the  peace  is  to  issue  warrants  to  the  high  constables  ni  Jvlf 

every  year,  who  are  to  issue  precepts  to  churchwardens  and  overseers  within  their  eoe- 

stablewick,  commanding  them  to  make  out  the  jury  lists.    By  s.  9>  the  lists  are  to  be 

affixed  on  the  church  doors,  and  copies  kept  by  the  churchwardens  for  inspectioD.    9f 

ss.  9  and  10,  the  lists  are  to  be  reformed  and  allowed  at  the  petty  sessions,  to  be  hddi* 

the  last  week  in  September ;  but  no  alteration  is  to  be  made  without  notice  to  the  piitf 

affected  thereby.    By  s.  11,  after  allowance,  the  hsts  are  to  be  delivered  to  the  big^ 

constable,  and  by  him  to  the  next  quarter  sessions.     By  s.  1 2,  the  lists  are  to  be  ke^ 

by  the  clerk  of  the  peace,  and  copied  into  a  book,  to  be  delivered  to  the  sheriff,  caltai 

"  the  jurors*  book,"  which  the  sheriff  is  to  deliver  to  his  successor.     By  s.  13,  the  fom 
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hjmhom  the  tmth  of  the  matter  may  be  better  known,  and 
who  are  neither  of  kin  to  the  aforesaid  A.,  nor  the  aforesaid 


ii  prMcribed  for  the  venire  facia$t  and  precept  for  jurors  at  gaol  deliveries  and  sessions 
of  die -peace.    By  s.  14,  juries  are  to  be  returned  from  the  jurors'  book  by  the  sheriff, 
Vid  where  process  shall  be  directed  to  coroners  and  elisors,  by  them.    By  s.  15,  on 
Item  of  writs  of  vemre  facias,  the  sheriff  is  to  annex  a  panel  of  jurors.    By  s.  16,  if 
^  phdntiff  sues  out  a  ventre,  and  does  not  proceed  to  trial,  he  may  afterwards  sue  out 
iaodur,  and  try  at  any  subsequent  assises ;  but  if  he  does  not  do  so,  the  defendant 
uy>    By  ss.  17  and  18,  returns  of  juries  in  Wales  and  counties  palatine  are  provided 
on    By  a.  19»  a  copy  of  the  panel  is  to  be  kept  in  the  sheriff's  office  for  the  inspection 
I  the  parties  and  their  attomies.    By  s.  22,  the  judges  of  assise  may  direct  the  same 
end  for  the  criminal  and  the  civil  sides,  and  may  direct  two  sets  of  jurors  to  be  sum- 
■ooed,  one  to  attend  at  the  beginning  of  each  assises,  and  the  other  to  attend  the 
vodne  thereof,  to  serve  indiscriminately  on  the  criminal  and  civil  side.    But  the  sheriff 
aait  specify  in  the  summons  whether  the  juror  be  named  in  the  first  or  the  second 
Nt   By  8.  22,  in  case  of  views,  the  judge  is  to  appoint  trial  during  the  attendance  of 
nnners.    By  s.  23,  where  jurors  are  to  view  lands,  the  court  may  order  special  writs  of 
ttme/aeiaSg  distringas^  or  habeas  corpora.    By  s.  24,  viewers  in  case  of  appearance  are 
te  be  sworn  upon  the  jury  first.    By  s.  25,  jurors  are  to  be  summoned  ten  days  before 
tiM  diy  of  attendance,  and  special  jurors,  three  days.    But  the  time  for  summoning 
\mm%  (or  London  and  Middlesex  is  as  before  the  act.    By  s.  26,  the  names  of  jurors 
sn  to  be  delivered  to  the  associate,  and  balloted  for  in  courts  of  assise,  and  nisi  prius 
ud  dril  courts.    By  s.  27>  where  the  jury  have  not  delivered  their  verdict  before 
ttother  issue  is  brought  on  to  be  tried,  twelve  others  are  to  be  drawn  to  try  such  issue. 
By  1. 36,  the  same  jury,  if  not  objected  to,  may  try  several  issues  in  succession,  without 
king  redrawn.    By  s.  27>  want  of  qualification  in  common  jurors  is  cause  of  challenge, 
Wt  does  not  extend  to  special  jurors.    By  s.  29»  in  all  inquests  wherein  the  king  is  a 
pvty,  challenge  shall  only  be  allowed  for  actual  cause  certain,  and  the  truth  of  the 
VBM  must  then  be  inquired  of  according  to  the  custom  of  the  court ;  but  no  person 
■iiigiied  for  murder  or  felony  shall  be  admitted  to  any  peremptory  challenge  above  the 
nsmber  of  twenty.    By  s.  30,  the  court  may  order  special  juries  to  be  struck  before  the 
pnper  officer.    By  s.  31,  every  man  described  in  the  jury  books  as  an  esquire,  or  of 
MglMr  degree,  or  as  banker  or  merchant,  shall  be  qualified,  and  liable  to  serve  on 
ipedsl  juries ;  and  the  under-sheriff  is  to  prepare  from  the  jury  book  a  list,  called  "  the 
ipedsl  jurors'  list"    By  s.  32,  the  manner  of  nominating  the  special  jury  is  prescribed. 
Bf  1. 33,  the  parties  may  by  consent  have  a  special  jury  struck  according  to  the 
inaent  mode.    By  ss.  34  and  35,  the  costs  of  special  juries  and  fees  of  special  jurors 
^  provided  for ;  the  party  applying  for  special  jury  must  pay  the  costs,  unless  the 
1^  shall  certify  that  the  cause  was  proper  to  be  tried  by  a  special  jury.    By  s  36, 
b  mode  of  striking  special  juries  in  any  county  of  a  city  or  town  (except  London)  is 

0  be  is  heretofore.  By  s.  37*  where  a  full  jury  shall  not  appear,  the  court  may  make 
^  the  necessary  number,  by  impannelling  a  tales  de  circumstantibus,  who,  with  the 
BRKi  before  impannelled,  shall  try  the  issue.    By  ss.  40  and  41,  the  clerk  of  the  peace 

1  toaake  out  a  list  of  all  who  serve  at  sessions  on  grand  or  petty  juries,  and  transmit 
^  Mme  to  the  sheriff  to  be  registered.  Jurors  who  have  served  within  one  year  before 
^  %les,  or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  in  Rutland,  or  four 
CKv before  in  York,  or  two  years  before  in  any  other  county,  and  who  have  a  certifi- 
^  of  .having  so  served,  cannot  be  returned  to  serve  again  within  those  periods.  By 
•  47,  provision  is  made  for  juries  de  medietate.    By  s.  50,  the  qualification  of  jurors 
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B.,  to  recognize  the   truth  of  the  issue   between  the  said 
parties^"  and  such  writ  is  accordingly  issued  to  the  dieziff  (c)^ 
Practice  as  to        The  sherifTs  venire  is  made  returnable  on  the  last  letom  of 


in  liberties,  I  cities,  and  boroughs,  remaiDs  as  before.  By  a.  62,  the  qnalifiartion  if 
jnrors  summoned  to  serve  upon  any  inquest  or  inquiry,  before  any  sheriff  or  eoRNNr, 
by  virtue  of  any  writ  of  inquiry,  is  the  same  as  that  required  for  common  juran  in  &  1. 
But  the  act  does  not  extend  to  any  inquest  before  any  coroner  by  virtue  of  his  offietb« 
before  any  sheriff  or  coroner  of  any  liberty,  city,  borough,  or  town  corporate,  wbellMr 
counties  of  themselves,  or  not  when  acting  otherwise  than  under  a  writ  of  inqoiry.  Bj  f 
88.  60  'and  61,  the  writ  of  attaint  is  abolished;  and  embracers  and  eormpt  juran  an 
punishable  by  fine  and  imprisonment.  By  s.  63,  the  act  does  not  aflect  the  acts  toMbi 
to  Quakers  and  Moravians. 

By  1  &  2  Vict.  c.  5,  juries  may  be  summoned  by  the  justices  at  adjoumed  qovtar 
sessions  the  same  as  at  the  general  quarter  sessions. 

(c)  By  3  &  4  Wm.  4,  c.  42,  s.  17,  in  any  action  depending  in  any  of  the  superior 
courts  for  any  debt  or  demand  in  which  the  sum  sought  to  be  recovered  and  indonri 
on  the  writ  of  summons,  shall  not  exceed  201.,  it  shaU  be  lawful  for  the  court,  in  wImI 
such  suit  shall  be  depending,  or  any  judge  of  any  of  the  said  courts,  if  todi  eoorttf 
judge  shall  be  satisfied  that  the  trial  will  not  involve  liny  difficult  question  of  fret  ff 
law,  to  order  that  the  issue  or  issues  joined,  shall  be  tried  before  the  sheriff  of  Uie  coaMj 
where  the  action  is  brought,  or  any  judge  of  .any  court  of  record  for  the  recovery  of  M 
in  such  county,  and  for  that  purpose  a  writ  shaU  issue  directed  to  such  sheriil^  ^racti^ 
him  to  try  such  issue  or  issues  by  a  jury  to  be  summoned  by  him,  and  to  letun  wtA 
writ  with  the  finding  of  the  jury  indorsed,  at  a  day  certain  in  term  or  in  vacatkm  Iski 
named  in  such  writ ;  and  thereupon  such  sheriff  or  judge  shaU  summon  a  jury  and  iM 
proceed  to  try  such  issue  or  issues.  By  s.  16,  writs  of  inquiry  under  8  &  9  Wm.  3^c  lU 
are  to  be  executed  before  the  sheriff,  and  such  proceedings  had,  after  the  return  of  fiA 
writ,  as  are  mentioned  in  that  statute,  in  like  manner  as  if  such  writ  had  been  eneolai 
before  a  justice  of  assize  or  nisi  prius.  By  s.  18,  at  the  return  of  such  writ  of  inqorj 
or  writ  for  the  trial  of  such  issue  or  issues,  costs  shaU  be  taxed,  judgment  signed,  aai 
execution  issued  forthwith,  unless  the  sheriff  or  his  deputy,  before  whom  such  writ  «f 
inquiry  may  be  executed,  or  such  sheriff,  deputy,  or  judge,  before  whom  audi  trisl  M 
be  had,  shall  certify  upon  such  writ  that  judgment  ought  not  to  be  signed  until  ds 
defendant  shall  have  had  an  opportunity  to  apply  to  the  court  for  a  new  inquiry  or  toA, 
or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order  that  judgment  or  execotioa  iM 
be  stayed  till  a  day  to  be  named  in  such  order,  and  the  verdict  of  such  jury  on  the  trill 
of  such  issue  or  issues  shall  be  as  valid,  and  of  the  like  force  as  a  verdict  of  the  jny  it 
nisi  prius ;  and  the  sheriff,  or  his  deputy,  or  judge  presiding  at  the  trial  of  such  isssBtf 
issues,  shall  have  the  like  powers  with  respect  to  amendment  on  such  trial  as  are  tkn- 
inafter  given  to  judges  at  nisi  prius.  By  s.  19>  the  provisions  of  1  Wm.  4,  c  7«ss* 
powering  the  judge,  before  whom  any  action  shall  be  tried,  to  certify  before  the  end  (tf 
the  sittings  or  assizes,  that  execution  ought  to  issue  forthwith,  tat  extended  to  iMh 
writs  of  inquiry  and  issues.  An  action  for  unliquidated  damages,  e.  g,  in  running  dsii 
plaintiff's  boat,  cannot  he  tried  before  the  sheriff  under  a  writ  of  trial ;  WaUomY.Aik^ 
4  Tyr,  64.  The  writ  of  trial  roust  be  directed  to  the  judge  of  the  court  of  reoord  vhi* 
there  is  such  a  court,  and  in  other  cases  to  the  sheriff;  Clarke  v.  Afcmer,  4  M,^  Mff 
171.  The  court,  on  motion,  at  the  instance  of  the  plaintiff,  wiU  amend  the  indoiMBi^ 
on  the  writ  of  summons,  by  substituting  'a  less  sum  than  20^  so  at  to  obtnn  a  vriti' 
trial. 
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the  aone  term  wherein  issue  is  joined,  viz.  Hilary  or  Trinity  the  omtre,  and 

terns,  which^  finom  the  making  up  of  the  issues  therein,  are  ^^^^^ 

oDed  isnuMe  terms,  and  he  returns  the  names  of  the  jurors  dUtriMgat, 

fn  a  pQ$iel  (a  Uttle  pane  or  oblong  piece  of  parchment)  an- 

lezed  to  the  writ.     This  jury  is  not  summoned,  and  therefore 

lot  i^iqpearing  at  the  day,  must  unavoidably  make  de&ult,  for 

lUch  reason  a  compulsive  process  is  now  awarded  against  the 

mon^  called  in  the  conmion  pleas  a  writ  of  habects  corpora 

watorum;  and  in  the  king's  bench  a  distringas^  commanding 

he  sheriff  to  have  their  bodies,  or  to  distrain  them  by  their 

mdi  and  goods,  that  they  may  appear  upon  the  day  ap- 

ointed.     The  entry  therefore  upon  the  roll  or  record  is, 

'  that  die  jury  is  respited  through  defect  of  the  jurors  till  the 

int  day  of  next  term,  then  to  appear  at  Westminster,  unless 

wfixB  that  time,  viz*  on  Wednesday,  the  4th  of  March,  the 

iHtices  iqppointed  to  take  the  assizes  in  that  county  shall  come 

o  Oxford,  that  is,  to  the  place  assigned  for  holding  the  assizes." 

flmd  thereupon  the  writ  commands  the  sheriff  to  have  their  Return  of  the 

txtfies  at  Westminster  on  the  said  first  day  of  next  term,  or  i^*  whomuat 

l'#i.«*  •  i^jpeir  before 

befve  the  said  justices  of  assize,  if  before  that  time  they  come  justices  of 
t$  Oxford,  viz.  on  the  4th  of  March  aforesaid ;  and  as  the  "'^' 
jidges  are  sure  to  come  and  open  the  circuit  commissions  on 
Aft  day  mentioned  in  the  writ,  the  sheriff  returns  and  summons 
Sol  jury  to  appear  at  the  assizes,  and  there  the  trial  is  had 
befine  the  justices  of  assize  and  nisi  prim. 

.  If  the  sheriff  be  a  party  in  the  suit,  or  be  related  by  either  When  sherifi 
Uwd  or  affinity  to  either  of  the  parties,  the  venire  must  be  S^  jJ^rT^J^ 
Greeted  to  the  coroners,  who  are  the  substitutes  of  the  sheriff,  cess  directed  to 
tooecutepiocess  when  he  is  deemed  an  improper  person.     If  ZT " 
lQ]r  exception  lies  to  the  coroners,  the  venire  must  be  directed  Fortesc  de 
to  two  clerks  of  the  court,  or  two  persons  of  the  county,  named  ^^  ^'  ^  ^' 
^  tbe  court,  and  sworn ;  and  these  two,  who  are  called  elisors,  q^  j^^^  159. 
Svdectors,  shall  impartially  name  the  jury,  and  their  return 
il  final,  no  challenge  being  allowed  to  their  array. 

When  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his  Practice  when 
fttoney  must  bring  down  the  record  to  the  assizes,  and  enter  §![^  i^^edf  ^ 
twith  the  proper  officer,  in  order  to  its  being  called  on  in 
(d).     K  the   plaintiff  means  to  try  the  cause  in    the 


(tf)  hi  dl  cases  where  the  plaintiff,  after  issue  joined,  does  not  proceed  to  trial,  where 
f  the  coorie  asd  practice  of  the  court,  he  ought  to  have  done  so,  the  defendant  may,  if 
I  wUtkt  hvn  the  action  tried  by  proviso ;  that  is,  he  may  give  the  plaintiff  notice  of  trial, 
■ke  up  the  msi  priua  record,  carry  it  down  and  enter  it  with  the  marshal,  and  proceed 
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country^  before  a  judge  at  nisi  priuSf  he  is  boand  to  g^ve  the 

defendiant  fourteen  days'  notice  of  trial,  as  he  is  if  he  tries  (he 

cause  in  London  or  Westminster,  if  the  defendant  does  not  live 

within  forty  miles ;  and  if  the  plaintiff  then  changes  his  nun^ 

and  does  not  countermand  the  notice  six  days  befinre  die  tna^ 

he  shall  be  liable  to  pay  costs  to  the  defendant  for  not  pfooeed^ 

ing  to  trial,  by  14  Geo.  2,  a  17  {ey    The  defendant^  hoiR. 

ever,  or  plaintiff  may,  upon  good  cause  shown  to  the  ooort 

above,  as   upon   absence  or  sickness  of  a  material  witooi^ 

obtain  leave,  upon  motion,  to  defer  the  trial  of  the  came  t3 

the  next  assizes. 

Proceedings  When  the  cause  is  called  on  in  court  the  record  is  handed 

Slled"^  ^"*  ^^  *^®  j"^®  ^  peruse,  and  observe  the  pleadings,  andivbt 

court.  issues  the  parties  are  to  maintain  and  prove,  while  the  jnyii 

JurycaUedand  ^^^  ^j  swom  lf\    To  this  end  the  sheriff  returns  Ui 

sworn.  ^''  ' 


to  the  trial,  as  in  ordinary  cases.  This  however  can  be  done  only  in  cases  when  Ai 
plaintiff  has  been  guilty  of  some  laches  or  default  after  issue  joined,  except  in  repM^ 
prohibition,  qmre  impedit,  and  error  in  fact,  in  which  cases  boih  parties  bong  acM 
the  defendant  may  make  up  the  nisi  prius  record,  and  thereupon  proceed  to  trial,  ahiMmli 
no  laches  or  default  be  imputable  to  the  plaintiff;  Archb6UP$  Prac.  Q.  B.  by  Ckitijft  7^^ 
1065.    And  see  6  Geo.  4,  c.  50,  s.  16,  in  «the  next  note. 

(e)  Within  forty  miles  of  London  eight  days'  notice  of  trial,  and  two  days'  notice  of  eon- 
termand  are  sufficient.    By  6  Geo.  4,  c.  50,  s.  16,  if  any  plaintiff  in  any  cause  at  isso^  a 
any  of  the  courts  at  Westminster,  or  any  defendant  in  any  action  of  qmareimpMom^ 
plevin,  so  at  issue  shall  sue  out  any  writ  of  venire  facias,  upon  which  any  writ  of  i 
corpora  or  distringas  with  a  nisi  prius,  shall  issue  in  order  to  the  trial  of  the  said  ii 
and  shall  not  proceed  to  trial  at  the  first  assizes  or  sessions  after  the  teste  of  sndi 
corpora  or  distringas,  then,  except  when  a  view  by  jurors  shall  be  directed  as  therana#* 
tioned,  such  plaintiff  or  defendant  may  try  the  said  issue  at  any  other  assises  or  senMBj^ 
issuing  new  writs  of  venire  facias,  and  habeas  corpora  or  distringas,  as  if  no  former  wiiktf 
venire  had  issued,  and  so  toties  quoties.    Provided  that  any  defendant  or  tenant  iatty 
action  may  bring  to  trial  any  issue  against  him  (where  by  the  practice  of  the  oomt  beMf 
do  the  same  by  proviso)  at  the  next  assizes  or  sessions,  suing  out  a  new  venire faei&8\rffn» 
viso,  and  prosecuting  the  same  by  writ  of  habeas  corpora  or  distringas,  with  a  wmpnu,u 
if  no  former  venire  had  issued,  and  so  toties  quoties.    By  s.  23,  where  jarare  an  to  wt 
lands,  &c.,  the  court  may  order  special  writs  of  venire  facias,  distringas,  or  ksAesu  eospH* 

(/)  By  3  ^  4  Wm.  4,  c.  42,  s.  23,  it  shall  be  lawful  for  any  court  of  record  holdbf 
plea  in  civil  actions,  or  any  judge  at  nisi  prius,  to  cause  the  record,  writ,  or 
on  which  any  trial  may  be  pending  before  any  such  court  or  judge  in  any  cifil 
or  in  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings  on  a 
when  any  variance  shall  appear  between  the  proof  and  the  recital,  or  setting  liorAii 
the  record,  writ,  or  document,  on  which  the  trial  is  proceeding,  of  any  oooftnei  ^ 
scription,  custom,  name,  or  other  matter,  in  any  particular  in  the  jadgnMBk  of  iMh 
court  or  judge  not  material  to  the  merits  of  the  case,  and  by  which  the  opponte  p«V 
cannot  have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  dafooee,  Is 
be  forthwith  amended  by  some  officer  of  the  court  or  otherwise,  both  in  the  ptitof  di*' 
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proGesSy  the  writ  of  habeas  corpora  or  disiringof, 

the  panel  of  jurors  annexed,  to  the  judge's  officer  in 

.    The  jurors  contained  in  the  panel  are  either  special 

ninon  jurors.     In  the  case  of  a  special  jury ,  the  sheriff  is,  Of  special 

motion  in  court,  and  a  rule  granted  thereupon,  to  attend  ^""®*' 

lothonotary,  or  other  propor  officer,  with  the  freeholders' 

.  and  the  officer  is  to  take  indifferently  forty-eight  of  the 

ipttl  freeholders,  in  the  presence  of  the  attorneys  on  both 

who  are  each  of  them  to  strike  off  twelve,  and  the  re- 

ing  twenty-four  are  returned  upon  the  panel  (y).      By 

0.  2,  c.  25,  either  party  is  entitled,  upon  motion,  to  have 

aal  jury  struck  upon  the  trial  of  any  issue,  as  well  at  the 

9  as  at  bar;  Jie  paying  the  extraordinary  expense,  unless 

idge  will  certify  (in  pursuance  of  24  Geo.  2,  c.  18),  that 

anse  required  such  special  jiuy  (A). 

common  jiuy  is  returned  by  the  sheriff,  according  to  the  Common  jury. 
dons  of  6  Geo.  4,  c.  50.     When   each  cause  is  called 

Bgi  where  such  variance  occurs,  and  in  every  other  part  of  the  pleadings  which 
'  become  necessary  to  amend  on  such  terms,  at  to  payment  of  costs  to  the  other 
or  postponing  the  trial,  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
of  costs  and  postponement,  as  such  court  or  judge  shall  think  reasonable ;  and 
B  such  variance  shall  be  in  some  particular  or  particulars  in  the  judgment  of  such 
or  judge  not  material  to  the  merits  of  the  case,  but  such  as  that  the  opposite 
may  have  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution,  or 
«^  then  such  court  or  judge  shall  have  power  to  cause  the  same  to  be  amended 
payment  of  costs  to  the  other  party,  and  withdrawing  the  record,  or  postponing 
iat  as  such  court  or  judge  shall  think  reasonable ;  and  after  any  such  amend- 
the  trial  shall  proceed  in  the  same  manner  in  all  respects  as  if  no  such  variance 
qipened.  Any  party  dissatisfied  with  such  amendment  may  apply  for  a  new 
Bj  8.  24,  the  said  court  or  judge  may  in  such  cases  of  variance,  instead  of 
g  the  record  or  document  to  be  amended,  direct  the  jury  to  find  the  fact  or  facts 
ijOg  to  the  evidence ;  and  such  finding  shall  be  stated  on  such  record  or  docu- 
and  notwithstanding  the  finding  on  the  issue  joined,  the  said  court,  or  the  court 
irbich  the  record  has  issued,  shall,  if  they  shall  think  the  sud  variance  not 
•1  to  the  merits,  and  the  misstatement  such  as  could  not  have  prejudiced  the 
te  party  in  the  conduct  of  the  action  or  defence,  give  judgment  according  to  the 
of  the  case.  By  s.  25,  the  parties  in  any  action  or  information  after  issue  joined, 
itent,  and  by  order  of  the  judges  of  the  said  superior  courts,  may  state  the  facts, 
farm  of  a  special  case,  for  the  opinion  of  the  court,  and  agree,  that  a  judgment 
e  entered  for  the  plaintiff  or  defendant  by  confession,  or  of  nolle  prosequi^  immedi- 
fter  decision  of  the  case,  or  otherwise,  as  the  court  may  think  fit,  and  judgment 
e  altered  accordingly. 

Ij  6  Geo.  4,  e.  50,  s.  32,  the  manner  of  nominating  the  special  jury  is  prescribed. 
By  6  Geo.  4,  e.  50,  s.  34,  the  party  applying  for  a  special  jury  must  pay  the  costs 
*,  unless  the  judge  shall  certify  that  the  cause  was  proper  to  be  tried  by  a  special 
And  by  3  &  4  Wm.  4,  c.  42,  s.  35,  the  said  provision  is  to  apply  also  to  cases  in 
he  plaintiff  shall  be  nonsuited. 
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twelve  of  these  persons  shall  be  sworn,  nnlesB  abKot, 

Where  view      lenged,  or  excused;  or  unless  a  previous  view  of  Ac 

necessary.        guages,  lands,  or  place  in  question  shall  have  been  i 

necessary  by  the  court,  in  which  case  six  or  moreof  die 

returned,  to  be  agreed  on  by  the  parties,  or  named  by  a 

or  other  proper  officer  of  the  court,  shall  be  appointedbj 

writ  of  habeas  corpora  or  distringas,  to  have  the  ma 

question  shown  to  them  by  two  persons  named  in  d 

and  then  such  of  the  jury  as  have  had  the  view,  or  so  i 

them  as  appear,  shall  be  sworn  on  the  inquest,  previoiu 

other  jurors  (f).     As  the  jurors  appear  when  called  tl 

or  challenges,   be  swom  unless  chaUenged  by  either  party.     Chalki 

of  two  sorts,  challenges  to  the  array  and  challei^ 
Challenges  to  polls  (j).  Challenges  to  the  array  are  at  once  an  exec 
the  array.         ^j^g  whole  panel,  in  which  the  jury  are  arrayed,  or  set 

by  the  sheriff,  in  his  return :  the  array  is  quashed  wfa 

by  an  officer  of  whose  partiality  there  is  good  gnmn 

picion ;  or  if  an  alien  be  party  to  the  suit,  and  upo 

obtained,  by  his  motion  to  the  court,  for  a  jury  de  i 

UngucBi  such  a  one  be  not  returned  by  the  sheriff  [Vy 

is  not  so  where  both  parties  are  aliens,  when  the  jurj 

be  denizens. 

Challenges  to        Challenges  to  the  polls  in  capita,  are  exceptions  to  ] 

the  polls.         jurors,  and  are  reduced  to  four  heads  by  Sir  Edwar 

propter  honoris  respectum;  propter  defectum;  propter  i 

Prt^frUr homnit  and  propter  delictum.     Propter  honoris  respectum; 

^^^*P'^**^*         lord  of  parliament  be  impannelled  on  a  jury,  he 

challenged  by  either  party  or  he  may  challenge 
Propur  defee-  Propter  defectum  ;  as  if  a  juryman  be  an  alien  bom 
'*^*  the  word  homx>  also,  though  a  name  common  to  bo 

the   female   is   excluded  propter    defectum  sexus; 
principal  deficiency  is  defect  of  estate  sufficient  to  qu 
to  be  a  juror. 
Propter  qffte-        Jurors  may  be  challenged  propter  affectum,  for  sui 
'*^'  bias  or  partiality.     This  may  be  either  a  principal 

or  to  the  favour.     A  principal  challenge  is  such,  ^ 

■ 

(f)  Sec  now  ss.  22,  23,  and  24,  6  Geo.  4,  c.  50,  p.  441. 

U)  See  now  6  Geo.  4,  c.  50,  ss.  27  and  29,  p.  441. 

{k)  By  6  Geo.  4,  c.  50,  8.  47,  aliens  indicted  or  impeached  of  any  felon) 
meanor  shall,  on  the  prayer  of  any  alien  so  indicted  be  tried  by  a  jniy  i 
linguiB,  one-half  of  the  jury  being  aliens,  or  foreigners,  who  are  not  liaUe 
lenged. 
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onBe  anigiied  carries  with  it  primd  facie  evident  maiics  of 

m|xcion  either  of  malice  of  fiivour :  as  that  a  juror  is  of  kui 

to  ^her  party  in  the  ninth  degree ;  that  he  has  been  arbitrator  Finch.  L.  40i. 

m  either  aide^  that  he  has  an  interest  in  the  cause ;  that  there 

iiiQ  action  depending  between  him  and  the  par^ ;  that  he 

ki  taken  money  for  his  verdict ;  that  he  has  formerly  been  a 

fmar  in  the  same  cause ;  that  he  is  the  party's  master^  servant, 

oooDsellor,  steward  or  attorney,  of  the  same  society  or  cor- 

pontioii  with  him ;  all  these  are  principal  causes  of  challenge 

irindi  if  true  cannot  be  overruled,  for  jurors  must  be  omni 

motpiione  majores.     Challenges  to  the  favour  are  where  the  Challcngefl  to 

party  has  no  principal  challenge,  but  objects  only  to  some        *^°"' 

pdbable  circumstances  of  suspicion,  as  acquaintance  and  the 

fte  (/) ;  the  validity  of  which  must  be  left  to  the  determination 

rf  triors,  whose  office  it  is  to  decide  whether  the  jury  be 

finroorable  or  unfiivourable.     The  triors  in  case  the  first  man 

cdkd  be  challenged,  are  two  indifferent  persons  named  by  the 

court;  and  if  they  try  one  man  and  find  him  indifferent  he 

iUl  be  sworn,  and  then  he  and  the  two  triors  shall  try  the 

■at,  and  when  another  is  found  indifferent  and  sworn,  the 

tvo  triors  shall  be  superseded,  and  the  two  first  sworn  on  the  Co.  Litt.  158. 

jarj  flhaU  try  the  rest 

Challenges  propter  delictum  are  for  some   crime  or  mis-  Challengw 
dneanor  that  a£Fects  the  juror's  credit  and    renders    him  v^^f^^^^^*^ 
ysSuoaoA.    As  for  a  conviction  of  treason,  felony,  perjury  or 
CQOqiiracy ;  or  if  he  be  outlawed  or  has  been  attainted  of  false 
'Hdict^  prtBrnunire,  or  foigery  (iw).     A  juror  may  himself  be 
Omiined  on  oath  of  voire  dire,  veritatem  dicere,  as  to  such 
CttKs  of  challenge  as  are  not  to  his  dishonor  or  discredit ;  but 
M  with  regard  to  any  crime  or  any  thing  that  tends  to  his  Co.  latt  158  b. 
Cipace  or  disadvantage. 

Certaui  privileged  persons  are  by  statute  exempted  from  Exemption  of 
■wring  on  juries  («).  ^^^"' 

If  by  means  of  challenges  or  other  cause,  a  sufficient  number  Of  tales. 
of  miezoeptionable  jurors  do  not  appear  at  the  trial  either  party 
>ttjr  pray  a  take.     A  tales  is  a  supply  of  such  men  as  are 
Knamoned  upon  the  first  panel  in  order  to  make   up  the 

0)  In  the  nemhda,  or  jury  of  the  ancient  Goths,  three  challenges  only  were  allowed  to 
bt  finrmir,  bat  the  principal  challenges  were  indefinite.    "  Lacebat  palam  excipere,  et 
Bnper  ez  probabili  causa  tres  repudiari ;  etiam  plures  ex  causa  prcegnanti  et  mani<» 
Mli.''    iStiernkook^  1. 1,  c.  4.>— Or^.  note  to  Black.  Comm.  v,  3,  p.  362. 
(h)  See  6  Geo.  4,  c.  60,  s.  3,  p.  440. 

<pi)  Sm  the  grounds  of  exemption  from  lerring  on  juries,  6  Geo.  4,  c.  50,  s.  2, 
Bte,p,440. 
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deficiency.  For  this  purpose  a  writ  of  decern  ialetf  oeto  tektt 
and  the  like  was  used  to  be  issued  to  the  sheriff  at  common 
law,  and  must  be  still  so  done  at  a  trial  at  bar  if  the  jnron 
make  default  But  at  the  assizes  or  nisi  prime  the  judge  ii 
empowered,  at  the  prayer  of  either  par^,  to  award  a  tahtit 
circumstantibtUf  of  persons  present  in  court  to  be  joined  to  die 
other  jurors  to  try  tLe  cause ;  who  are  liable  to  be  challeDgei 
as  the  principal  jurors  (o). 

The  opening         The  pleadings  are  now  opened  to  the  jury  by  counsd  on 
e  cause.      ^^^  ^j^^  which  holds  the  afRnnative  of  the  question  in  i8Biie,iii 

Ft  22.  3. 2.      which  our  law  agrees  with  the  civil,  ^'  ei  incumbit  probatioy  fx' 

Cod.  4. 19. 23.  dicitf  non  qui  negat;  cumper  rerum  naturamfactumrneganUiifn' 

hatio  nulla  sit  J*  The  opening  counsel  briefly  infimns  them  wkl 
has  been  transacted  in  the  court  above ;  the  parties,  the  nature  of 
the  action,  the  declaration,  the  plea,  replication,  and  other  pro- 
ceedings, and  lastly,  upon  what  point  the  issue  is  joined  Tk 
nature  of  the  case,  and  the  evidence  intended  to  be  prodooel 
are  next  laid  before  them  by  counsel  also  on  the  same  nde: 
and  when  their  evidence  is  gone  through  the  advocate  od  the 
other  side  opens  the  adverse  case  and  supports  it  by  evidence^ 
and  then  the  party  which  began  is  heard  by  vray  of  reply. 

Evidence.         The  following  may  be  taken  to  be  the  general  heads  tod 

maxims  relating  to  evidence.  Evidence  signifies  that  which 
demonstrates,  makes  clear,  or  ascertains  the  truth  of  the  fOJ 
fact  or  point  in  issue,  either  on  the  one  side  or  on  the  other; 
and  no  evidence  ought  to  be  admitted  to  any  other  poinik 
Therefore  upon  an  action  of  debt,  when  the  defendant  deniei 
his  bond  by  the  plea  of  non  estfactumy  and  the  issue  is  whether 
it  be  the  defendant's  deed  or  no ;  he  cannot  give  a  rekase  d 
this  bond  in  evidence ;  for  that  does  not  destroy  the  bond  ml 
therefore,  docs  not  prove  the  issue  which  he  has  chosen  to  id^ 
upon,  viz.,  that  the  bond  has  no  existence  (/)).  Again:  evidence 
in  the  trial  by  jury  is  of  two  kinds,  either  that  which  is  gpea 
in  proof,  or  that  which  the  jury  may  receive  by  tfadr  owb 
private  knowledge.  The  former,  or  proofs  (to  which  the  Wte 
of  evidence  is  usually  confined)  are  either  written  orperd, 
that  is,  by  word  of  mouth.     Written  proo&  or 


(o)  By  6  Geo.  4,  c.  50»  8.  37,  ante,  p.  440,  the  court  may,  in  case  of 
a  tales  de  drcumstantibus. 

(/>)  By  Reg,  Oen.  H.  T.  4  Wm.  4,  in  debt  on  specialty  or  covenant,  the  plea  oismet 
factum  will  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only.  ^ 
other  defences  must  be  specially  pleaded,  including  matters,  which  make  tbi  ^ 
absolutely  void,  as  well  at  those  which  make  it  voidable. 
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\,  and  ancient  deeds  of  thirty  years'  standing  which  prove  Documentary 

Ives  (9);  but  modem  deeds,  and  other  writings  must  be  ^^^>*^^- 

1  and  verified  by  parol  evidence  of  witnesses.     And  the 

neial  rule  that  runs  through  all  the  doctrine  of  trials  is 

at  the  best  evidence  the  nature  of  the  case  will  admit  of 

tways  be  required  if  possible  to  be  had ;  but  if  not 

i,  iben  the  best  evidence  that  can  be  had  shall  be 

L     For  if  it  be  found  that  there  is  any  better  evidence 

;  dian  is  produced,   the   very  not  producing  it  is  a 

iption  that  it  would  have  detected  some  fiJsehood  that 

snt  is  concealed.     Thus  in  order  to  prove  a  lease  for 

lothing  else  shall  be  admitted  but  the  very  deed  of  lease 

fin  being;  but  if  that  be  positively  proved  to  be  burnt 

zoyed  (not  relying  on  any  loose  negative,  as  that  it 

be  found  and  the  Uke,)  then  an  attested  copy  may  be 

3d ;  or  parol  evidence  be  given  of  its  contents  (r).     So 

ience  of  a  discourse  with  another  will  be  admitted,  but 

Q  himself  must  be  produced ;  yet  in  some  cases,  as  in 

fany  general  customs  or  matters  of  common  tradition 

te,  the  courts  admit  of  hearsay  evidence,  or  an  account 

:  persons  deceased  have  declared  in  their  life  time ;  but 

idence  will  not  be  received  of  any  particular  facts  (s).  So 

r.  Christian  states,  note  toBl.  Com.  v.  3,|>.  367.  Ha  subscribing  witness  be  living 
be  produced  to  prove  his  handwriting,  and  the  execution  of  the  deed  as  in  other 
BL  Rep.  532).  If  no  subscribing  witness  be  living,  the  courts  require  the  same 
with  regard  to  the  handwriting  of  the  witnesses  and  party  as  in  cases  of  deeds 
recent  date ;  unless  satisfactory  evidence  is  produced  Uiat  the  deed  has  actually 
existence  thirty  years. 

^  3  &  4  Wm.  4,  c.  42,  s.  15,  the  judges,  or  any  eight  of  them,  are  empowered  to 
{ulations  touching  the  voluntary  admission  of  all  such  written  or  printed  docu- 
I  are  offered  in  evidence  by  the  party  requiring  such  admission,  and  as  to  the 
m  before  such  admission  and  the  costs  incurred  by  the  proof  of  such  docu- 
and  by  Reg.  Qen.  4  Wm.  4,  either  party,  after  plea  pleaded,  and  a  reasonable 
ore  trial,  may  give  notice  to  the  other,  either  in  town  or  country,  in  the  form 
r  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  certain  written  or 
documents;  and  unless  the  adverse  party  shall  consent  by  indorsement  on 
ice  within  forty-eight  hours  to  make  the  admission  specified,  the  party  requiring 
oission  may  call  in  the  party  required  by  summons,  to  show  cause  before  a 
ly  he  should  not  consent  to  such  admission ;  or  in  case  of  refusal,  be  subject  to 
x>6t8  of  proof.  And  unless  the  party  required  shall  expressly  consent  to  make  such 
n,  the  judge  shall,  if  he  think  the  application  reasonable,  make  an  order  that  the 
proring  any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial 
tis&etion  of  the  judge,  or  other  presiding  officer,  certified  by  his  indorsement 
•hall  be  paid  by  the  party  so  required,  whatever  may  be  the  result  of  the  cause. 
Aioiigh  hearsay  is  not  allowed  as  direct  evidence,  yet  it  may  be  admitted  in 
ation  of  a  witness's  testimony,  to  shew  that  he  afiirmed  the  same  thing  before 
occasions ;  HolUdqy  v.  Sweeting,  BuU.  N.  P.  294. 

G  O 
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too  books  of  account  or  shop  books  are  not  allowed  of  them^ 

selves  to  be  given  in  evidence  for  the  owner ;  but  a  servant 

who  made  the  eiltry  may  have  recourse  to  them  to  lefiesh  hii 

memory ;  and  if  such  servant  who  was  accustomed  to  mib 

Law  of  nisi       those  entries  be  dead,  and  his  hand  be  proved,  the  book  mtj 

P""**  be  read  in  evidence.     But  the  statute  7  Jac.  1,  c.  12,  confioei 

this  species  of  proof  to  such  transactions  as  have  happened 

within  one  year  before  the  action  brought,  unless  between 

merchant  and  merchant  in  the  usual  intercourse  of  trade. 

A»  to  parol  With  regard  to  parol  evidence  or  tvitnesses  ;  there  is  aprooeB 

vHtne^  uid    ^  bring  them  in  by  writ  of  suhpcsna  ad  testificandum^  whidi 

of  the  writ  of     commands  them,  laying  aside  aU  pretences  and  excusei^  to 

%n  pcena.  appear  at  the  trial  on  pain  of  lOOt  to  be  forfeited  to  the  king; 

to  which  the  statute  of  5  Eliz.  c  9,  hasadded  a  penalty  of  101 

to  the  party  aggrieved,  and  damages  equivalent  to  the  lo0 

sustained  by  die  want  of  his  evidence  {fy     But  no  witne^ 

unless  his  reasonable  expenses  be  tendered  him,  is  bound  ti 

appear  at  all ;  nor  if  he  appears  is  he  bound  to  give  evidence 

till  such  chaiges  are  actually  paid  him:  except  he  reads 

within  the  bills  of  mortality,  and  is  summoned  to  give  evidence 

within  the  same  (u). 

(0  By  44  Geo.  3,  c.  102,  any  judge  of  the  saperior  courts  in  England  or  Irdand,  tr 
any  justice  of  oyer  and  terminer,  or  gaol  delivery,  being  such  judge,  may  award  wiibflf 
habeas  corpus  to  bring  any  prisoner  detained  in  any  gaol  before  any  of  ihe  said  eonrtib 
or  any  sitting  at  nisi  prius,  or  before  any  other  court  of  record,  to  be  wramined  u  i 
witness  on  any  grand,  petit,  or  other  jury,  in  any  cause  or  matter,  civil  or  criminsL 

By  1  Wm.  4,  c.  22,  s.  6,  such  writ  may  issue  for  the  examination  of  witnesses  indtf 
the  commission  for  the  examination  of  witnesses  thereby  authorized.  On  an  i^ipfio^ 
tion  for  such  a  writ,  it  must  be  sworn  that  the  witness  is  material,  and  willing  to  tttn^; 
Rex  V.  Murray,  2  Tid,  Prac.  858. 

By  3  &  4  Wm.  4,  c.  42,  s.  4,  power  is  given  to  compel  the  attendance  of  witnessei,iB 
cases  of  submission  to  arbitration  by  rule  of  court. 

(«)  By  1  Wm.  4,  c.  22,  the  powers  of  13  Geo.  3,  c.  63,  for  the  examination  of  wit- 
nesses in  India,  are  extended  to  all  colonies,  islands,  plantations,  and  places  withiabtf 
majesty's  dominions,  and  to  all  actions  depending  in  the  courts  at  Westminster,  ii 
what  place  or  county  soever  the  cause  of  action  may  have  arisen.  By  s.  2,  the  ju^ 
to  whom  the  commission  is  directed  are  empowered  to  enforce  the  attendance  of  wit- 
nesses. •  By  s.  3,  the  courts  at  Westminster,  and  the  court  of  common  pleas  of  the 
county  palatine  of  Lancaster,  and  the  court  of  pleas  of  the  county  palatine  of  Duitar 
and  the  several  judges  thereof  in.  every  action  depending  in  such  court,  upon  the  tppi* 
cation  of  any  of  the  parties  to  such  suit,  may  order  the  examination  on  oatii,  v^ 
interrogatories  or  otherwise,  before  the  master  or  prothonotary  of  the  said  ooiift»  * 
other  person  or  persons  to  be  named  in  such  order,  of  any  witnesses  within  the  jvii' 
diction  of  the  court  where  the  action  shall  be  depending,  or  to  order  a  commissMn  H 
issue  for  the  examination  of  witnesses  on  oath  at  any  place  out  of  such  jurisdictioiiy  kf 
interrogatories  or  otherwise.    By  s.  5,  power  is  given  to  compel  ihe  attendance  of  vit- 
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All  witnesses  of  whatever  religion  or  country  that  have  the  Witnesses, 

oie  of  dieir  reason  are  to  be  received  and  examined,  except  ''^o  «l>g>'>^e- 

nch  as  are  infamous  (r),  or  such  as  are  interested  in  the  event 

of  the  cause  (w).     All  others  are  competent  witnesses,  though 

the  jury  from  other  circumstances  will  judge  of  their  credi- 

(x).     Infamous  persons  are  such  as  may  be  challenged 


and  theproductioii  of  sach  documents  as  could  be  compelled  at  the  trial,  and 
die  comt  may  direct  the  attendance  of  a  witness  at  his  own  place  of  abode,  if  necessary 
or  convenient.  By  s.  6,  prisoners  may  be  removed  by  habeas  corpus  for  examination 
mder  the  authority  of  this  act  By  s.  7>  examinations  of  witnesses  are  to  be  taken  on 
oHL  By  8.  8,  persons  appointed  to  take  examinations  are  to  report  to  the  court  upon 
te  eondact  or  absence  of  witnesses,  if  necessary ;  and  by  s.  9t  costs  of  the  order  pi 
HMunation  may  be  made  costs  in  the  cause.  By  s.  10,  no  examination  or  deposition 
to  be  taken  by  virtue  of  the  act  can  be  read  in  evidence  at  the  trial,  without  the  consent 
of  the  party  against  whom  the  same  may  be  offered,  unless  it  appear  to  the  satisfaction 
of  fhe  judge  that  the  examinant  is  beyond  the  jurisdiction  of  the  court,  or  dead,  or 
vri)k  from  permanent  sickness,  or  other  permanent  infirmity,  to  attend  the  trial ;  in 
iBor  any  of  which  cases  the  examinations  and  depositions  certified  under  the  hand  of 
ibft  eommioaioners,  master,  prothonotary,  or  person  taking  the  same,  may,  without 
|nof  of  the  signature  to  such  certificate,  be  received  and  read  in  evidence,  saving  all 
JDM  exceptions. 

(f)  The  crimes  which  render  a  man  infamous  are  declared  by  6  Geo.  4,  c.  50,  s.  3,  p.  440 

(«)  By  7  Wm.  4  and  1  Vict.  c.  26,  s.  16,  in  case  by  any  will  any  real  or  personal 
<itite  shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  the  wife  or  husband 
tf  my  creditor,  whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will,  such 
cndiUMr,  notwithstanding  snch  charge,  shall  be  admitted  a  witness  to  prove  the  execu- 
te of  such  will,  or  to  prove  the  vsdidity  or  invalidity  thereof;  and  by  s.  17»  no  person 
diail,  on  account  of  his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  as  a 
vitnesi  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

(i)  By  3  &  4  Wm.  4,  c.  42,  s.  26,  if  any  witness  be  objected  to  as  incompetent  on 
Aground  that  the  verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed  to 
CBmine  him,  would  be  admissible  in  evidence  for  or  against  him,  such  witness  shall 
Btwtheless  be  examined ;  but  in  that  case  a  verdict  or  judgment  in  that  action  in 
^KiODr  of  the  party  on  whose  behalf  he  shall  have  been  examined  shall  not  be  admissible 
a  eridence  for  him,  or  any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment 
VliDit  the  party,  in  whose  behalf  he  shall  have  been  examined,  be  admissible  in  evi- 
'toee  agamtt  him,  or  any  one  claiming  under  him.  By  s.  27,  the  name  of  every 
objected  to  as  incompetent,  on  the  ground  that  such  verdict  or  judgment  would 
in  evidence  for  or  against  him,  shall  at  the  trial  be  indorsed  on  the  record  or 
^oennient  on  which  the  trial  shall  be  had,  with  the  name  of  the  party  on  whose  behalf 
■0  WH  examined,  and  also  be  entered  on  the  record  of  the  judgment,  which  shall  be 
ivideace  that  ouch  witness  was  examined  in  any  subsequent  proceeding,  in  which  the 
'iidiet  or  judgment  shall  be  offered  in  evidence. 

By  54  Cioo.  3,  c.  170,  s.  9»  inhabitants  or  persons  rated  or  receiving  parish  allowance, 
'  holdhig  any  parish  ofljce,  are  competent  witnesses  for  or  against  such  parish  in 
^r  moftter  relating  to  the  rates  or  boundaries  thereof,  or  the  settlement  of  any  pauper, 
r  tonduiig  any  bastards  chargeable  thereto,  or  the  recovery  of  money  for  their  mainte- 
•iiei,or  the  election  or  appointment  of  officers,  or  the  allowance  of  officers'  accounts, 
ly  1  Ann.  at.  l,  c.  18,  inhabitants  are  competent  witnesses  in  prosecutions  for  not 
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as  jurors  propter  delictum ;  and,  therefore,  never 
admitted  to  give  evidence  to  inform  that  jury  with  wl 
were  too  scandalous  to  associate.  Interested  witnesM 
examined  upon  a  voire  dire  (y),  if  suspected  to  be  sea 
cemed  in  the  event ;  or  their  interest  may  be  proved 
Which  last  is  the  only  method  of  supporting  an  object! 
former  class ;  for  no  man  is  to  be  examined  to  prove 
in&my.  And  no  counsel,  attorney,  or  other  person 
with  the  secrets  of  a  cause  by  the  party  himself,  shall 
pelled,  or  perhaps  allowed  to  give  evidence  of  such  cod 
or  matters  of  privacy  as  came  to  his  knowledge  by  virtu 
trust  and  confidence,  but  he  may  be  examined  as 
matters  of  fact,  as  the  execution  of  a  deed  or  the  lit 
might  have  come  to  his  knowledge  without  being  int 
the  cause.  One  witness,  if  credible,  is  sufficient  evid 
jury  of  any  single  fact :  though  the  concurrence  of  twi 
corroborates  the  proof  Our  law  considers  that  there  i 
transactions  to  which  only  one  person  is  privy  ;  an 
fore,  the  testimony  of  two  is  not  as  in  the  civil  la' 
required.  But  to  avoid  all  temptations  of  perjury,  tl 
England  lays  it  down  as  an  invariable  rule,  that  ne 
cue  debet  in  propria  causa. 

Positive  proof  is  always  required  where  firom  th 
of  the  case  it  appears  it  might  possibly  have  b< 
But  next  to  positive  proof  circumstantial  evidence 
doctrine  of  presumption  must  take  place :  for  when 
itself  cannot  be  demonstratively  evinced,  that  whic 
nearest  to  the  proof  of  the  fact  is  the  proof  of  such 
stances,  which  either  necessarily  or  usually  attend  sue 
and  these  are  called  presumptions,  which  are  only  to 
upon  till  the  contrary  be  actually  proved.  Stabitur  p 
tioni  donee  probetur  in  contrarium.  f^iolent  presuD 
many  times  equal  to  full  proof;  for  there  those  circui 
appear  which  necessarily  attend  the  &ct     As  if  a 


repuring  bridges.    By  55  Geo.  3,  c.  51,  s.  22,  witnesses  liable  to  be  rated  ti 
county  rates  are  competent  in  matters  relating  to  county  rates.    By  3  Geo. « 
8.  137,  inhabitants  are  competent  witnesses  under  the  Turnpike  Act ;  and  by 
and  1  Wm.  4,  c.  27,  parishioners  are  competent  witnesses  in  proceedings  unde 
for  making  provision  for  watching  and  lighting  of  parishes. 

(y)  If  it  should  be  discovered  at  any  stage  of  the  trial  before  the  close  of  a ' 
examination,  and  before  his  dismissal  that  he  is  interested,  his  evidence  will  be 
PMUipps  and  Amos  on  EM,  cap.  3,  p,  884 ;  and  that  although  he'may  have 
to  deny  it  on  the  voire  dire:  Roscoe  on  Evid.  by  Granger,  153. 
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8068  for  rent  due  at  Michaelmas  18399  and  the  tenant  cannot 
prove  the  payment,  but  produces  an  acquittance  for  rent  due 
at  8  sobsequent  time  in  full  of  all  demands,  this  is  a  violent 
pnesomption  of  his   having  paid  the   former  rent,   and    is 
equivalent  to  fiill  proof     Probable  presumption  arising  fix)m  Probable  pre- 
8Qch  circumstances  as  usually  attend  the  &ct,  has  also  its  due  ^*^P^°°' 
weif^t;  as  if  in  a  suit  for  rent  due  in  1838,  the  tenant  proves 
die  payment  of  the  rent  due  in  1839 ;  this  will  prevail  to 
exonerate  the  tenant,  unless  it  be  clearly  shown  that  the  rent 
cf  1838  was  retained  for  some  special  reason,  or  that  there 
1VB8  some  fraud   or  mistake.     Light  or  rash  presumptions  Witness  sworn 
lawc  no  weight  or  validity.     The  oath  administered  to  the  wholHruth  * 
intneas  is  not  only  that  what  he  deposes  shall  be  true,  but 
abo  that  he  shall  depose  the  whole  truth  (s),  so  that  he  is  not 
to  conceal  any  part  of  what  he  knows,  whether  interrogated 
prticularly  to  that  point  or  not     And  all  this  evidence  is  Evidence  to  be 
yfen  in  open  court,  each  party  having  liberty  to  except  to  fj^^  ^^^ 
iti  competency,  which  exceptions  are  pubUcly  stated,  and  by 
Ae  judge  are  publicly  allowed  or  disallowed.     And  if  either 
in  his  directions  or  decisions  he  misstates  the  law  by  ignorance, 
inadvertence,  or  design,  the  counsel  on  either  side  may  re- 
quire him  pubUcly  to  seal  a  bill  of  exceptions^  stating  the  point  Bill  of  ex- 
vberein  he  is  supposed  to  err,  and  this  he  is  obliged  to  seal        °°'' 
l)j  13  Edw.  1,  c  31.     This  bill  of  exceptions  is  in  the  nature 
d  an  appeal,  examinable  in  the  superior  court  upon  a  writ 
of  error,  after  judgment  given  in  the  court  below  (a).     But 
tiemurrer  to  evidence  shall  be  determined  by  the  court  out 
of  which  the  record  is  sent     This  happens  where  a  record  or  I>emurrer  to 
other  matter  is  produced  in  evidence,  as  to  the  legal  conse- 
quences of  which  there  arises  a  doubt  in  law ;  in  which  case 
Ae  adverse  party  may,  if  he  pleases,  demur  to  the  whole 
eridence,  which  admits  the  truth  of  evciy  fact  that  has  been 
iDeged,  but  denies  the  sufficiency  of  them  all  in  point  of  law 
to  maintain  or  overthrow  the  issue,  which  draws  the  question 
of  law  from  the  cognizance  of  the  jury,  to  be  decided  by  the 
ooQH    But  neither  demurrers  to  evidence  or  bills  of  excep- 
tions are  now  much  in  use,  since  the  more  frequent  exercise 
rf  the  discretionary  powers  of  the  court  in  granting  new  trials^ 
^riiich  are  now  commonly  had  for  the  misdirection  of  the 

judge  at  nisi  prius. 

"-  '  '         

(f)  The  act  6  &  6  Wm.  4,  c.  62,  which  abolished  oaths  and  affirmations  taken  and 
luade  in  various  departments  of  the  state,  prorided  that  oaths  then  taken  in  courts  of 
justice  should  be  retained. 

(s)  Now  the  court  of  exchequer  chamber. 


454  OF   THE   TRIAL   BT   JURY. 

Evidence  of  ^  to  8ucli  evidence  as  a  juror  may  have  firom  his  private 

knowledge  of  &cts,  he  may  be  sworn  as  a  witness,  and  give 
his  evidence  publicly  in  court 

Of  the  sum.  When  the  evidence  is  gone  through  on  both  sides,  the  judge 

.™^"P^y*«  sums  up  the  whole  to  the  jury,  omitting  all  superfluous  cn^ 
cumstances,  observing  wherein  the  main  question  and  prindpil 
issue  lies,  stating  what  evidence  has  been  given  to  support  it, 
with  such  remarks  as  he  thinks  necessary  for  their  diiectioOf 
and  giving  them  his  opinion  in  matters  of  law  arising  apoo 
that  evidence.  The  jury  then,  unless  the  case  be  very  desr, 
withdraw  from  the  bar  to  consider  their  verdict,  and  unles 
by  permission  of  the  judge,  arc  kept  without  meat,  drink,  fin, 
or  candle.  If  they  eat  or  drink  at  all,  or  have  any  eatiHa 
before  them,  without  consent  of  the  court,  and  before  verdid, 
it  is  finable ;  and  if  they  do  so  at  his  charge  for  whom  they 
afterwards  find,  it  will  set  aside  the  verdict  If  they  i^ 
with  cither  of  the  parties  or  their  agents  after  they  are  gooe 
from  the  bar,  or  if  they  receive  any  fresh  evidence  in  pante, 
or  if  to  prevent  dispute  they  cast  lots  for  whom  they  flhiD 

Lib.  Ass.  foL    find,  any  of  these  circumstances  will  entirely  vitiate  die  ?a^ 
*    '     '        diet     If  they  do  not  agree  in  their  verdict  before  the  ju^ 
leave  the  town,  they  may  be  carried  round  the  circuit 

When  agreed,        When  they  are  all  unanimously  agreed,  the  jury  return  to 

de2ver  verdict.  ^®  ^*^5  *^^  before  they  deliver  their  verdict,  the  plaintiff 
is  bound  to  appear  in  court  by  himself,  attorney,  or  comnd, 
in  order  to  answer  the  amercement  to  which,  by  the  old  law, 
he  is  liable,  if  he  fails  in  his  suit,  as  a  punishment  fbr  bii 
false  claim.  The  amercement  is  disused,  but  the  form  ooo- 
tinues,  and  if  the  plaintiff  does  not  appear  no  verdict  csn  be 
given;  but  the  plaintiff  is  said  to  be  nonsuit,  rum  ieqwHnff 
clamorem  suum.  But  it  is  usual  for  a  plaintifi;  when  be  or 
his  counsel  perceives  that  he  has  not  given  evidence  suflkient 

Nonsuit.  ^^  maintain  his  issue,  to  be  voluntarily  nonsuited  or  widtdnv 

himself:  whereupon  the  crier  is  ordered  to  call  the  plakU^i 
and  if  neither  he  or  any  body  for  him  appears,  he  is  nonsuited, 
the  jurors  are  discharged,  the  action  is  at  an  end,  and  tbe 
defendant  recovers  his  costs.  The  reason  of  this  practioe  isj 
that  a  nonsuit  is  more  eligible  for  the  plaintiff  than  a  veidici 
against  him :  for  after  a  nonsuit,  which  is  only  a  defiudt,  be 
may  commence  the  same  suit  again,  for  the  same  cause  of 
action ;  but  afler  a  verdict  had  and  judgment  consequent 
thereupon,  he  is  for  ever  barred  from  attacking  the  defendtft 
upon  the  same  ground  of  complaint 

Of  the  verdict.       ^  verdict,  vere  dictum^  is  either  privy  or  public ;  but  the 
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only  effectual  and  l^al  verdict  is  the  public  verdict,  in  which 
the  jury  openly  declare  to  have  found  the  issue  for  the  plaintiff 
or  fiir  the  defendant;  and  if  for  the  pkdntiff,  they  assess  the 
damages  sustained  by  him,  in  consequence  of  the  injury  upon 
which  the  action  is  brought  (b). 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  Special  verdict. 
of  law,  the  jury,  for  the  sake  of  better  information,  and  to 
ifoid  the  danger  of  having  their  verdict  attainted,  will  find  a 
jpeeto/ verdict,  groimded  on  the  statute  West  2,  13  Edw.  1, 
e.  30,  s.  2,  wherein  they  state  the  naked  &cts  as  they  find 
dttm  to  be  proved,  and  pray  the  advice  of  the  court  thereon ; 
coDclading  conditionally,  that  if  upon  the  whole  matter  the 
eonrt  shall  be  of  opinion  that  the  plaintiff  had  cause  of  action, 
tbey  then  find  for  the  plaintiff;  if  otherwise,  then  for  the 
defendant  This  is  entered  at  length  on  the  record,  and 
afterwards  argued  and  determined  in  the  court  at  Westminster, 
from  whence  the  issue  came  to  be  tried  (c). 

Another  method  of  finding  a  species  of  special  verdict  is  Of  a  ipecial 
lAen  the  jury  find  a  verdict  generally  for  the  plaintiff;  but 
Ribject  to  the  opinion  of  the  judge  or  the  court  above  on  a 


(b)  In  real  actiona  no  damages  are  recoverable.  In  mixed  actions  damages  are 
Rcoverable  either  at  common  law  or  by  virtue  of  some  particular  statute.  Damages 
m  iiso  recoverable  in  all  personal  actions,  with  the  exception  of  actions  upon  statutes 
Iff  common  informers  for  penalties.  In  most  cases  damages  are  the  sole  object  of  the 
Mtion,  in  some  however,  they  are  merely  nominal.  In  assumpsit,  covenant,  case,  trover, 
and  trespass,  damages  are  the  sole  object  of  the  action.  In  debt  and  detinue  the  damages 
m  in  general  merely  nominal,  the  recovery  of  the  debt  itself  in  the  former,  or  the  value 
e(t]ie  articles  detained,  in  the  latter,  being  the  object  of  the  action.  In  replevin,  a  verdict 
fisr  the  plaintiff  sives  damages  as  in  trespass.  In  ejectment  the  damages  are  (unless  the 
Imknt  d  the  plaintiff  proceed  under  1  Geo.  4,  c.  87)  but  nominal ;  see  Archbold^s  Q.  B. 
hu.hf  Chitty,  7th  ed,  320,  1,2.  By  3  &4  Wm.  4,  c.  42,  s.  28,  (see  the  first  note  to  this 
diapter)  the  jury  are  empowered  to  allow  interest  upon  debts  from  the  time  when 
JNiyibk,  if  secured  by  written  instrument,  or  otherwise  from  the  time  of  demand  of 
ptyment.  And  by  s.  29>  the  jury  may  give  damages  in  the  nature  of  interest  above  the 
vilue  of  the  goods  at  the  time  of  the  conversion  or  seizure  in  all  actions  of  trover  or 
tittpass,  de  bonis  asportatis,  and  above  the  money  recoverable  in  all  actions  on  policies 
of  tBsnrance.  By  s.  30,  interest  is  allowed  on  all  writs  of  error  from  the  time  that  exe- 
cntbn  has  been  delayed.  And  by  1  &  2  Vict.  c.  110,  (see  post,  page  462,  n.)  s.  17, 
jodgment  debts  carry  interest  at  four  per  cent  from  the  time  when  entered  up,  or  if  then 
entered  up  from  the  commencement  of  the  act,  (1  Oct.  1838). 

{e)  See  3  &  4  Wm.  4,  c.  42,  s.  24,  ante,  the  first  note  to  this  chapter,  whereby  power 
it  gi?en  to  the  court  or  judge  in  the  cases  of  variance  between  the  proof  and  record 
sttted  in  s.  23  of  the  act,  to  direct  the  facts  to  be  found  specially,  and  the  said  court  or 
tbe  court  from  which  the  record  issued,  may,  if  they  think  the  variance  immaterial  to 
^e  merits,  give  judgment  according  to  the  right  and  justice  of  the  case. 
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special  case  stated  by  the  counsel  on  both  sides  with  regod 
to  a  matter  of  law  (jt);  which  has  this  advantage  over  a  special 
verdict,  that  it  is  attended  with  much  less  expense,  and 
obtains  a  much  speedier  decision ;  the  postea  (of  which  in  the 
next  chapter)  being  stayed  in  the  hands  of  the  officer  of  aw 
prius  till  the  question  is  determined,  and  the  verdict  is  then 
entered  for  the  plaintiff  or  defendant  as  the  case  may  happeo. 
But  as  nothing  appears  upon  the  record  but  the  general  ye^ 
diet,  the  parties  are  precluded  hereby  from  the  benefit  of  a 
writ  of  error,  if  dissatisfied  with  the  judgment  of  the  court  or 
judge  upon  the  point  of  law.  In  bodi  cases,  however,  the 
juiy  may,  if  they  think  proper,  determine  the  question  of 
fact  and  law;  and  without  special  verdict  or  special  caae^ 
find  a  verdict  absolutely,  either  for  the  plaintiff  or  defendant 
When  the  jury  have  delivered  in  their  verdict,  and  it  b 
recorded  in  court,  they  are  dischaiged,  and  so  ends  the  trial 
by  jury. 


CHAPTER  XXIV. 


OF  JUDOBIENT   AND  ITS  INCIDENT8. 


Of  iadgment 
anci  its  inci- 
dents. 


Judgment  and  its  incidents  are  the  transactions  in  a  cause 
next  inunediately  subsequent  to  arguing  the  demurrer,  or 
trial  of  the  issue. 
Of  the  postea.  If  the  issue  be  an  issue  of  &ct,  and  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiff  or  defendant,  or  specially ;  or  if 
the  plaintiff  makes  default,  and  is  nonsuit ;  or  whatever,  in 
short,  is  done  subsequent  to  the  joining  of  issue  and  avrardiiig 
the  trial,  is  entered  on  record,  and  is  called  a  postea.  Tie 
substance  of  which  is,  thsXpostea^  afterwards^  the  sudplaindf 
and  defendant  appeared  by  their  attomies  at  the  place  of  tnal, 
and  a  jury  being  sworn,  found  such  a  verdict ;  or  that  die 
plaintiff,  after  the  jury  sworn,  made  default,  and  did  iiot  pn>- 
secute  his  suit;  or  as  the  case  may  happen.  TliisisaiUed 
to  the  roll,  which  is  now  returned  to  the  court  fix)m  iriudi  it 
was  sent ;  and  the  history  of  the  cause,  from  the  time  it  wa0 
carried  out,  is  thus  continued  by  the  postea. 


id)  See  3  &  4  Wm.  4»  c.  42, 8.  25,  ante,  the  first  note  to  this  chapter,  whereby  povcrii 
given  to  state  ai  special  case  for  the  opinion  of  the  court,  without  proceeding  to  triaL 
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Next  fidlowB  the  judgment  of  the  court  upon  what  is  pre-  The  judgment, 
iradj  passed;  both  the  matter  of  law  and  matter  of  fiict 
Bog  now  fully  weighed  and  adjusted.     Judgment  may,  how- 
rer,  for  certain  causes  be  suspendedy  or  finally  arrested ;  for 
eannot  be  entered  till  the  next  term  after  trial  had  {a\  and 


(c)  By  11  Geo.  4,  and  1  Wm.  4,  c.  70, 8. 38,  in  all  trials  of  ejectments  at  nisi  prius  when 
verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  want  of 
t  defendant's  appearance  to  confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the 
dge,  before  whom  the  cause  shall  be  tried,  to  certify  his  opinion  on  the  back  of  the 
cord,  that  a  writ  of  possession  ought  to  issue  immediately,  and  upon  such  certificate  a 
(it  of  possession  may  be  issued  forthwith  ;  and  the  costs  may  be  taxed  and  judgment 
sued  and  executed  idfterwards  at  the  usual  time  as  if  no  such  writ  had  issued,  provided 
•t  SDch  writ,  instead  of  reciting  a  recovery  by  judgment  in  the  form  then  in  use,  shall 
cite  shortly  that  the  cause  came  on  for  trial  at  nut  prUu  at  such  a  time  and  place,  and 
ffioit  such  Judge  (naming  the  time,  place,  and  judge)  and  that  thereupon  the  said 
idge  certified  his  opinion  that  a  writ  of  possession  ought  to  issue  immediately. 
By  1  Wm.  4,  c.  7»  s.  2,  in  all  actions  brought  in  either  of  the  courts  at  Westminster 
f  whatever  form  of  process  commenced,  it  shall  be  lawful  for  the  judge,  before  whom 
oy  issue  joined  in  such  action  shall  be  to  be  tried,  in  case  the  plaintiff  or  defendant 
lerein  shall  become  nonsuit,  or  a  verdict  shall  be  given  for  the  plaintiff  or  demandant, 
efimdant  or  tenant,  to  certify  under  his  hand  on  the  back  of  the  record,  at  any  time 
fifore  the  end  of  the  sittings  or  assizes,  that  in  his  opinion  execution  ought  to  issue 
'  toch  action  forthwith,  or  at  some  day  to  be  named  in  such  certificate,  and  subject  or 
0^  to  any  condition  or  qualification,  and  in  case  of  a  verdict  for  the  plaintiff,  then  either 
v  the  whole,  or  for  any  part  of  the  sum  found  by  such  verdict ;  in  all  which  cases  a 
lie  for  judgment  may  be  given,  costs  taxed,  judgment  signed,  and  execution  issued 
vthwith,  or  afterwards  according  to  the  terms  of  such  certificate  on  any  day  in  vacation 
'  temi.    And  the  postea  with  such  certificate  as  a  part  thereof,  may  be  entered  of 
^ord,  as  of  the  day  on  which  the  judgment  shall  be  signed,  although  the  writ  of 
ftrngas  juraiores  or  habeas  corpora  juratorum,  may  not  be  returnable  until  after  such 
7*   But  the  part/  entitled  to  such  judgment  may  postpone  the  signing  thereof.     By 
1)  any  writ  of  inquiry  of  damages,  to  be  issued  in  or  by  either  of  the  said  courts,  by 
bitever  form  of  process  the  action  may  have  been  commenced,  may  be  made  returnable 
id  be  returned  on  any  day  certain,  in  term  or  vacation,  to  be  named  in  such  writ,  and 
^  writ  shall  be  as  valid,  as  if  the  same  had  been  returnable  according  to  the  course 
the  common  law,  and  at  the  return  thereof  a  rule  for  judgment  may  be  given,  costs 
ttd,  final  judgment  signed,  and  execution  issued  forthwith,  unless  the  sheriff  or  other 
icer,  before  whom  the  same  may  be  executed,  shall  certify  under  his  hand  upon  such 
it,  that  judgment  ought  not  to  be  signed  until  the  defendant  shall  have  had  an  oppor- 
Dity  to  apply  to  the  court  to  set  aside  the  execution  of  such  writ ;  or  one  of  the  judges 
the  said  courts  shall  think  fit  to  order  the  judgment  to  be  stayed,  until  a  day  to  be 
BMd  in  such  order.    And  in  case  the  signing  of  judgment  on  such  writ  shall  be  post- 
Bed  by  reason  of  such  certificate  or  order,  or  by  the  choice  of  the  plaintiff,  or  otherwise, 
1  judgment  shall  be  afterwards  signed  thereon,  such  judgment  shall  be  entered  of 
ord,  as  of  the  day  of  the  return  of  such  writ,  unless  the  court  shall  otherwise  direct. 
>.  3,  every  judgment  to  be  signed  by  virtue  of  this  act  may  be  entered  and  recorded 
the  judgment  of  the  court  wherein  the  action  shall  be  depending,  although  the  court 
y  not  be  sitting  on  the  day  of  the  signing  thereof;  and  every  execution  issued  by 
toe  of  this  act,  may  bear  teste  on  the  day  of  issuing  thereof ;  and  such  judgment 
i  execution  shall  be  as  effectual,  as  if  the  same  had  been  signed  and  recorded  and 
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that  upon  notice  to  the  other  party.  So  that  if  any  de&ctof 
justice  happened  at  the  triaL  by  surprise,  inadvertence,  or 
misconduct,  the  party  may  have  relief  in  the  court  above  by 
obtaining  a  new  trial ;  or  i^  although  the  issue  of  fict  be 
regularly  decided,  it  appears  that  the  complaint  was  eidier  not 
actionable  in  itself,  or  not  made  with  suj£cient  preciaion  and 
accuracy,  the  party  may  supersede  it,  by  arresting  and  stajing 
the  judgment 

Causes  of  suspending  the  judgment  by  granting  a  new  trial, 
are  at  present  wholly  extrinsic,  arising  fix)m  matter  foreign  to 
or  dehors  the  record.  Of  this  sort  are  want  of  notice  of  trial, 
or  any  flagrant  misbehaviour  of  the  party  prevailing,  towards 
the  jury,  which  may  have  influenced  their  verdict;  or  any 
gross  misbehaviour  of  the  jury  among  themselves ;  or  if  it 
appears  by  the  judge's  report,  certified  to  the  court,  that  the 
jury  have  brought  in  a  verdict  without  or  contrary  to  evidenoe, 
so  that  he  is  reasonably  dissatisfied  therewith ;  or  if  they  bate 
given  exorbitant  damages ;  or  if  the  judge  himself  baa  mis- 
dircfcted  the  jury,  so  that  they  found  an  unjustifiable  verdict; 
for  these  and  other  reasons  of  the  like  kind,  it  is  the  pracdoe 
of  the  court  to  award  a  new  or  second  trial.  But  if  two  juries 
agree  in  the  same  or  a  similar  verdict,  a  third  trial  is  seldom 
awarded. 

In  all  cases  of  moment  where  justice  is  not  done  upcm  one 
trial,  the  injured  party  is  entitled  to  another ;  but  a  suflSdent 
ground  must  be  laid  before  the  court,  to  satisfy  them  that  it  is 
necessary  to  justice  that  the  cause  should  be  further  considered. 
If  the  matter  be  such,  as  did  not  or  could  not  appear  to  the 
judge  who  presided  at  nisi  priusy  it  is  disclosed  to  the  court 
by  affidavit ;  if  it  arises  fi'om  what  passed  at  the  trial,  it  is 
taken  from  the  judge's  information,  who  usually  makes  a 
special  and  minute  report  of  the  evidence.  Counsel  are  heaid 
on  both  sides  to  impeach  or  cstabUsh  the  verdict,  and  the  court 
give  their  reasons  at  large  why  a  new  examination  ou^t  oi 
ought  not  to  be  allowed.     The  true  import  of  the  evidence 


issued  according  to  the  course  of  common  law.  By  s.  4,  the  judgment  may  be  Tacated 
execution  stayed,  and  new  trial  granted.  By  s.  5,  the  act  is  not  to  affect  1  Wffi.  i 
c.  70,  s.  38,  relating  to  writs  of  possession.  By  s.  7,  no  judgment  signed  or  encotioB 
issued  on  a  cognovit  signed  after  declaration  filed,  shall  be  deemed  within  the  pnmfloa 
of  6  Geo.  4,  c.  16,  s.  59. 

By  Reg.  Gen,  2  Wm.  4,  after  the  return  of  a  writ  of  inquiry,  judgment  msyhesgo^ 
at  the  expiration  of  four  days  from  such  return :  and  after  a  verdict  or  nonsuit,  w  ^ 
day  after  the  appearance  day  of  the  return  of  the  distringas  or  habeas  corpora,  MifiOi 
any  rule  for  judgment. 
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i  duly  weighed,  fidse  colours  are  taken  off,  and  all  points  of 
m  which  arose  at  the  trial  are,  upon  full  deliberation,  clearly 
zpbBned  and  settled. 

In  granting  such  ferther  trial,  the  court  has  an  opportunity  Freqaently 
rhich  it  seldom  fails  to  improve,  of  laying  the  party  applying,  ^^^  ^^^ 
nder  all  such  equitable  terms  as  his  antagonist  desires,  and 
mtually  offer  to  comply  with ;  such  as  the  discovery  of  some 
ictB  upon  oath ;  the  admission  of  others  not  intended  to  be 
tigited;  the  production  of  deeds,  books,  and  papers;  the 
nminarion  of  witnesses  infirm  or  going  beyond  sea,  and 
lie  like.     The  motion  for  a  new  trial  must  be  made  within  Motion  for 
be  first  four  days  of  the  next  succeeding  term,  within  which  ^Ti^llj''^*" 
enn  it  is  usually  heard  and  decided. 

Arrests  of  judgment  (b)  arise  from  intrinsic  causes  appearing  Of  arrest  of 
rpm  the  face  of  the  record.     Of  this  kind  are,  first,  where  the  SSTak^^. 
ledaration  varies  totally  from  the  original  writ ;  as  where  the 
imt  is  in  debt  or  detinue,  and  the  plaintiff  declares  in  an  action  As  variance. 
n  the  case  for  an  assumpsit  (c);   also  where   the   verdict  Asifdeclara- 
materially  differs  fix)m  the  pleadings  and  issue  thereon ;  as  if  *  „^^e°^ 
m  an  action  for  words,  it  is  laid  in  the  declaration  that  the  or  verdict  dif. 
fcfendant  said,  "  the  plaintiff  is  a  bankrupt,"  and  the  verdict  [^"i^J. 
lincb  specially  that  he  said,  "  the  plaintiff  wiU  be  a  bankrupt"  o^  case  laid  is 
Or,  if  the  case  laid  in  the  declaration  is  not  sufHcient  in  point  not  suflBcient. 
3f  law  to  found  an  action  upon.     And  this  is  an  invariable  rule  Exceptions  in 
^th  regard  to  arrests  of  judgments  upon  matter  of  law,  "  that  ^[^  muit*  be" 
nrhatever  is  alleged  in  arrest  of  judgment,  must  be  such  matter  w»c^  «« upon 
» would  upon  demurrer  have  been  sufficient  to  overturn  the  ^ould  overturn 
iction  or  plea."    But  the  rule  will  not  hold  e  conversoy  "  that  *^«  •<*{^n  or 
^^  thing  that  may  be  alleged  as  cause  of  demurrer  will  be  rule  does  not 
pwd  in  arrest  of  judgment :"  for  if  a  declaration  or  plea  omits  ^Meconver$o. 
to  state  some  particular  circumstance,  without  proving  of  which 
tt  the  trial,  it  is  impossible  to  support  the  action  or  defence, 
ias  omission  is  aided  by  a  verdict  As  if,  in  an  action  of  trespass 
^  declaration  does  not  allege  that  the  trespass  was  committed 
»  a  certain  day,  or  if  the  defendant  justifies,  by  prescribing  for 


(6)  No  motion  in  arrest  of  judf^ment,  or  for  judgment  non  obstante  veredicto,  is  allowed 
Lfterfour  days  from  the  time  of  trial,  if  there  are  so  many  days  in  term ;  nor  in  any  case 
^  the  expiration  of  the  term,  provided  the  jury  process  be  returnable  the  same  term ; 
H  Qen.  2  Wm.  4. 

(c)  Since  the  passing  of  the  Uniformity  of  Process  Act,  the  writ  of  summons  is  to  be 
I'Biidered  as  the  commencement  of  the  action,  and  the  declaration  must  correspond 
"iththe  form  of  action  specified  in  the  writ,  otherwise  it  is  irregular ;  Tkon^Mon  v.  Dicas, 

C.  jr  M,  768,  2  Dowl.  P.  C.  93. 
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a  right  of  common  for  his  cattle,  and  does  not  plead  thatliis 
cattle  were  levant  and  couchant  upon  the  land ;  though  dther 
of  these  defects  might  be  good  cause  to  demur  to  the  dedandoQ 
or  plea,  yet  if  the  adverse  party  omits  to  take  advantage  of 
such  omission  in  due  time,  but  takes  issue,  and  has  a  verdict 
against  him,  these  exceptions  cannot  after  verdict  be  moved 
in  arrest  of  judgment  But  if  the  thing  omitted  be  essentiil 
to  the  action  or  defence,  as  if  the  plaintiff  does  not  meiefy 
state  his  title  in  a  defective  manner,  but  sets  forth  a  title  tfait 
is  totally  defective  in  itself,  or  if  to  an  action  of  debt  the  de- 
fendant pleads  not  guilty  instead  of  nil  debet  {d),  these  caimot 
be  cured  by  a  verdict  for  the  pkdntiff  in  the  first  case,  en  fr 
the  defendant  in  the  second. 

If  the  issue  be  joined  on  a  fact  totally  immaterial,  or  iDSuffi- 
cient  to  determine  the  right,  so  that  the  court  upon  the  finding 
cannot  know  for  whom  judgment  ought  to  be  given,  as  if,  in 
an  action  on  the  case  in  assumpsit  against  an  execaUnr,  he 
pleads  that  he  himself  (instead  of  the  testator)  made  no  such 
promise;  or  if,  in  an  action  of  debt  on  bond  conditioned  to 
pay  money  on  or  before  a  certain  day,  the  defendant  pleads 
payment  on  the  day  (which  issue,  if  found  for  the  plaintit^) 
would  be  inconclusive,  as  the  money  might  have  been  piid 
before,  in  these  cases  the  court  vnll  after  verdict,  awaid  a 
repleadety  quod  partes  replacitent :  unless  it  appears  from  die 
whole  record  that  nothing  material  can  possibly  be  pleaded  in 
any  shape.  When  a  repleader  is  granted,  the  pleadings  most 
begin  de  novo  at  that  stage  of  them,  whether  it  be  the  ple>> 
replication,  or  rejoinder,  &c.  wherein  there  appears  to  lave 
been  the  first  defect,  or  deviation  from  the  regular  course. 

If  judgment  is  not  by  some  of  these  means  arrested  witUn 
the  first  four  days  of  the  next  term  after  the  trial  (e),  it  is  then 
to  be  entered  on  the  roll  or  record  (/).  Judgments  are  die 
sentence  of  the  law,  pronounced  by  the  court  upon  the  matter 
contained  in  the  record ;  and  are  of  four  sorts.  Ebnst,  ^fl« 
the  facts  arc  confessed  by  the  parties,  and  the  law  determined 
by  the  court;  as  in  the  case  of  judgment  upon  demurrer; 


(d)  By  Reg.  Gen,  4  Wm.  4,  the  plea  of  nil  debet  is  not  allowed  in  any  action. 

(e)  See  ante,  note  (6)  to  this  chapter. 

if)  By  Reg.  Gen.  4  Wm.  4,  "  all  judgments,  whether  interlocutory  or  final,  nnnt^ 
entered  of  record  of  the  day  of  the  month  and  year,  whether  in  term  or  vacatioo  wben 
signed,  and  shall  not  have  relation  to  any  other  day.  But  it  is  competent  in  the  eotft 
or  judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 
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secondly,  where  the  law  is  admitted  by  the  parties,  and  the  facts 
disputed,  as  in  the  case  of  judgment  on  a  verdict;  thirdly, 
where  both  the  &ct  and  the  law  arising  thereon  are  admitted 
\fj  the  defendant,  which  is  the  case  of  judgments  by  confession 
or  default ;  or  lastly,  where  the  plaintiff  is  convinced  that 
either  &ct  or  law,  or  both,  are  insufficient  to  support  his  action, 
md  therefore  abandons  or  withdraws  his  prosecution,  which 
is  the  case  in  judgments  upon  a  nonsuit  or  retraxit  {g). 

M  these  species  of  iudirments  are  either  interlocutory  or  Ofintcrlocu- 
fkoL  Interlocutory  judgments  are  such  as  are  given  in  the  ^^  ^^ 
middle  of  a  cause,  upon  some  plea,  proceeding,  or  de&ult,  which 
iB  only  intermediate,  and  does  not  finally  determine  or  com- 
[dete  the  suit  Of  this  nature  are  all  judgments  for  the  plain- 
tiff upon  pleas  in  abatement  of  the  suit  or  action :  in  which  it 
is  considered  by  the  court,  that  the  defendant  do  answer  over, 
fUfmdeat  ouster  ;  that  is,  put  in  a  more  substantial  plea.  In 
this  case  fiuther  proceedings  are  to  be  had  when  the  defendant  2  Saund.  30. 
has  put  in  a  better  answer  or  plea ;  the  judgment,  therefore,  is 
merely  interlocutory.  But  the  interlocutoiy  judgments,  usu- 
aDy  ^kcn  of,  are  those  incomplete  judgments,  whereby  the 
fight  of  the  plaintiff  is  indeed  established,  but  the  quantum  of 
damages  sustained  by  him  is  not  ascertained.  This  can  only 
hi^n  where  the  plaintiff  recovers,  for  when  judgment  is 
pven  for  the  defendant  it  is  always  complete  as  well  as  final ; 
and  this  happens,  in  the  first  place,  where  the  defendant  suffers 
judgment  to  go  against  him  by  default,  or  nihil  dicit,  as  if  he 
pots  in  no  plea  to  the  plaintiff's  declaration ;  by  confession  or 
cognovit  actionem  (Ji)^  where  he  acknowledges  the  plaintiff's 
demand  to  be  just ;  or  by  non  sum  informatusy  when  the  de- 
fendant's attorney  declares  he  has  no  instructions  to  say  any 
4ing  in  answer  to  the  plaintiff,  or  in  defence  of  his  cUent, 
which  is  a  species  of  judgment  by  default  If  these,  or  any  of 
^kem,  happen  in  actions  where  the  specific  thing  sued  for  is 
"Pcovered,  as  in  actions  of  debt  for  a  sum  certain,  the  judg- 
'^^ent  is  absolutely  complete ;  and  therefore  it  is  veiy  usual,  in 


(^^  By  Ray.  G«i.  2  Win.  4,  no  motion  for  judgment  as  in  case  of  a  nonsuit  is  allowed 
"^ a  motion  for  costs  for  not  proceeding  to  trial  for  the  same  default;  but  such  costs 
•"^y  be  moved  for  separately,  i .  e,  without  moving  at  all  for  judgment  as  in  case  of  a 
•oaioit,  or  after  such  motion  is  disposed  of ;  or  the  court  on  discharging  a  rule  for 
^^dgment  as  in  case  of  a  nonsuit,  may  order  the  plaintiff  to  pay  the  costs  if  not  pro- 
*«*ng  to  trial ;  but  the  payment  of  such  costs  is  not  to  be  made  a  condition  of  dis- 
'^^wgiog  a  rule. 

(*)  See  1  Wm.  4,  c.  7,  s.  7,  ante,  note  (a)  to  this  chapter,  p.  458. 
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order  to  strengthen  a  creditor's  security,  for  the  debtor  to 
execute  a  warrant  of  attorney  to  some  attorney  named  by  the 
creditor,  empowering  him  to  confess  a  judgment  by  either  of  the 
ways,  nihil  dicity  cognovit  actionem,  or  non  sum  informattUy  in 
an  action  of  debt  to  be  brought  by  the  creditor  against  the 
debtor  for  the  specific  sum  due :  which  judgment,  when  con* 
fesscd,  is  absolutely  complete  and  binding,  if  docquettedt  that 
is,  abstracted  and  entered  in  a  book,  according  to  4  &  5 
Wm.  &  M.  c.  20  (i).  But  where  damages  are  to  be  recovered,  a 
jury  must  be  called  in  to  assess  them,  under  a  writ  ofinqtiini; 
in  the  execution  of  which  the  sheriff  sits  as  judge,  and  tzies 
by  a  jury,  subject  to  nearly  the  same  law  and  conditions » 
the  trial  by  jury  at  nisi  prius  {j  ).  When  their  verdict  is  giTen, 
which  must  assess  some  damages,  the  sheriff  returns  the  inqui- 
sition, which  is  entered  upon  the  roll,  in  manner  of  a  poiUa; 
and  thereupon  it  is  considered  that  the  plaintiff  do  recover  die 
exact  sum  so  assessed  {k).  In  like  manner,  when  a  demuirer 
is  determined  for  the  plaintiff  upon  an  action  wherein  danufci 
are  recovered,  the  judgment  is  also  incomplete,^  without  the  aid 
of  a  writ  of  inquiry.  Final  judgments  are  such  as  put  an  end 
to  the  action,  by  declaring  that  the  plaintiff  has  either  entitled 
himself  or  has  not,  to  recover  the  remedy  he  sues  {ar{t), 

(t)  Judgments  must  now  be  docketted  according  to  the  directions  of  1  &  3  Viet 
c.  no,  and  2  &  3  Vict.  c.  II,  post,  pp.  463  and  464.  Judgments  already  docketted 
under  4  &  5  Wm.  and  M.  c.  20,  are  not  to  affect  any  lands  after  Ist  of  August,  1841, 
unless  registered  according  to  the  provisions  of  those  acts. 

0*)  See  now  3  &  4  Wm.  4,  c.  42,  ss.  16.  18.  and  19*  28,  29,  and  30,  ante,  the  int 
note  to  the  last  chapter. 

(k)  By  1  &  2  Vict.  c.  1 10,  s.  9,  no  warrant  of  attorney  to  confess  judgment  in  any  penonil 
action  or  cognovit  actionem,  given  by  any  person  shall  be  of  any  force,  unless  there  sheD 
be  present  some  attorney  on  behalf  of  such  person  expressly  named  by  him,  and  attoMl- 
ing  at  his  request  to  inform  him  of  the  nature  and  effect  of  such  warrant  or  eogntd, 
before  the  same  is  executed ;  who  is  to  subscribe  his  name  as  a  witness  to  the  execntios, 
and  thereby  declare  himself  to  be  the  attorney  of  the  person  executing  the  «p«nn,  md 
state  that  he  subscribes  as  such  attorney. 

(/)  By  1  &  2  Vict.  c.  no,  s.  13,  it  is  enacted,  that  any  judgment  then  entered  up  or  to 
be  thereafter  entered  up,  against  any  person  in  any  of  the  courts  at  Westminster,  duD 
operate  as  a  charge  upon  all  lands,  and  real  estate,  and  on  copyhold  hereditameiitey  d 
which  such  person  shall,  at  the  time  of  entering  up  such  judgment  or  afterwarde,  be 
seised,  possessed,  or  entitled  for  any  estate  or  interest  at  law  or  in  equity,  whether  0 
possession,  reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall,  st  the 
time  of  entering  up  such  judgment,  or,  at  any  time  aftem'ards,  have  any  dispoeinf 
power,  which  he  might  without  the  assent  of  any  person  exercise  for  his  own  heaeili 
and  shall  be  binding  as  against  the  person  against  whom  judgment  shall  be  so  entind 
up,  and  against  all  persons  claiming  under  him  after  such  judgment,  and  shall  sleo  be 
binding  as  against  the  issue  of  his  body  and  all  other  persons  whom  he  might,  without 
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To  judgments  costs  are  a  necessary  appendage,  it  being  now  of  costs. 
18  veil  the  maxim  of  otirs  as  of  the  civil  law,  that  he  who 


he  uaeai  of  any  other  person  cut  off  and  debar  from  any  remainder,  reversion,  or  other 
Dterett  in  or  out  of  any  of  the  said  lands,  and  that  every  judgment  creditor  shall  have 
wk  and  the  same  remedies  in  a  court  of  equity  against  the  hereditaments  so  charged, 
file  would  be  entitled  to  in  case  the  person  against  whom  such  judgment  shall  have 
ten  so  entered  up,  had  power  to  charge  the  same  hereditaments,  and  had  by  writing 
oder  his  hand  agreed  to  charge  the  same,  with  the  amount  of  such  judgment,  debt,  and 
itenst  thereon.  But  no  judgment  creditor  shall  be  entitled  to  proceed  in  equity  to  obtain 
lie  benefit  of  such  charge,  until  after  one  year  from  entering  up  judgment,  or  in  cases  of 
idgments  then  entered  up,  or  to  be  entered  up  before  Ist  October,  1838,  until  Ist  October 
K9>  nor  shall  such  charge  operate  to  give  the  judgment  creditor  any  preference  in  case  of 
bebukniptcy  of  the  person  against  whom  judgment  shall  have  been  entered  up,  unless 
Qch  judgment  shall  have  been  entered  up  one  year  before  the  bankruptcy.  As  regards 
torehasers,  mortgagees,  or  creditors,  who  shall  have  become  such  before  October,  1838, 
nch  judgment  shall  not  affect  lands,  &c.  otherwise  than  as  they  would  have  been 
Sttitd  thereby  if  the  act  had  not  passed.  And  nothing  in  the  act  is  to  alter  or  affect 
07  doctrine  of  courts  of  equity  whereby  protection  is  g^ven  to  purchasers  for  valuable 
Mttideration  without  notice.  By  s.  14,  if  any  person  against  whom  any  judgment 
ihall  have  been  entered  up  in  any  of  the  courts  at  Westminster,  shall  have  any  govem- 
Deat  stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public  company  in 
^land  standing  in  his  name,  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
lio,  it  shaU  be  lawful  for  a  judge  of  one  of  the  superior  courts,  on  application  of  any 
ndgment  creditor,  to  order  that  such  stock,  funds,  annuities,  or  shares,  shall  stand 
^ged  with  the  payment  of  the  amount  of  the  judgment  and  interest  thereon,  and 
Qch  order  shall  entitle  the  judgment  creditor  to  such  remedies  as  he  would  have  been 
atrUed  to  if  such  charge  had  been  made  in  his  favour  by  the  judgment  debtor,  but  no 
■nceedings  can  be  taken  to  have  the  benefit  of  such  charge  until  six  months  after  such 
v*^.  By  8. 15,  the  order  of  the  judge  is  to  be  made  in  the  first  instance  ex  parte,  and 
>n  notice  to  the  bank  or  company,  is  to  operate  as  a  distringas.  By  s.  16,  securities 
tot  realized  are  to  be  relinquished  if  the  person  be  taken  in  execution.  By  s.  17,  judg- 
oent  debts  are  to  carry  interest  at  four  per  cent,  from  the  time  when  entered  up  or 
Rnnthe  commencement  of  the  act  (1st  October,  1838),  if  then  entered  up.  By  s.  18, 
lU  decrees  and  orders  of  courts  of  equity,  and  all  rules  of  courts  of  common  law,  and 
>Q  orders  of  the  lord  chancellor,  or  of  the  court  of  review  in  matters  of  bankruptcy, 
Qui  lU  orders  of  the  lord  chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money, 
V  my  costs,  charges,  or  expenses,  shall  be  payable  to  any  person,  shall  have  the  effect 
if  judgments  in  the  superior  courts  of  common  law;  and  the  persons  to  whom  any  such 
iHUkies  or  costs,  charges,  or  expenses,  shall  be  payable  shall  be  deemed  judgment  cre- 
ditors within  the  meaning  of  this  act ;  and  all  powers  thereby  given  to  the  judges  of 
^  superior  courts  of  common  law  with  respect  to  matters  depending  in  the  same 
courts,  may  be  exercised  by  courts  of  equity  with  respect  to  matters  therein  depending, 
^  by  the  lord  chancellor  and  court  of  review  in  matters  of  bankruptcy,  and  by  the 
'od  chancellor  in  matters  of  lunacy ;  and  all  remedies  thereby  given  to  judgment 
^Nitors  are  in  like  manner  given  to  persons  to  whom  any  monies  or  costs,  charges  or 
^^IMQses,  are  by  such  orders  or  rules  respectively  directed  to  be  paid.  By  s.  19,  no 
*^H  judgment,  decree,  order,  or  rule,  is  to  affect  real  estate  otherwise  than  as  before  the 
^  unlil  registered  with  the  senior  master  of  the  common  pleas  as  thereby  directed, 
^y  >.  20,  new  writs  of  execution  are  authorized  to  be  framed  and  issued  by  the  courts 
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loses  tlie  suit  pays  costs  to  his  adversary.  The  statate  3HeD.T) 
c.  10,  was  the  first  which  allowed 'costs  on  a  writ  of  enor; 

of  law,  equity,  and  bankruptcy,  for  giving  effect  to  the  provisions  of  the  act  By  i.  21, 
powers,  &c.  of  the  act  applicable  to  the  courts  and  judges  at  Westminster,  are  nude 
applicable  to  the  courts  of  Lancaster  and  Durham.  By  s.  22,  in  cases  where  final 
judgment  shall  be  obtained  in  any  action  or  suit  in  any  inferior  court  of  record  in  vfaidi 
at  the  time  of  passing  the  act,  a  barrister  of  not  less  than  seven  years'  standing,  shall  ad 
as  judge,  assessor,  or  assistant,  in  the  trial  of  causes,  and  also  in  all  cases,  where  aay 
rule  or  order  shall  be  made  by  any  such  inferior  court  of  record  as  aforesaid,  wherebf 
any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  peraoo, 
it  shall  be  lawful  for  the  judges  of  any  of  the  courts  of  Westminster,  or  if  such  inferior 
court  be  within  the  county  paliatine  of  Lancaster,  for  the  judges  of  the  court  of  common 
pleas  at  Lancaster,  or  for  any  judge  of  any  of  the  said  courts,  at  chambers,  other  in 
term  or  vacation,  upon  the  application  of  any  person,  who  shall  then  have  recovered,  or 
shall  thereafter  recover  such  judgment,  or  to  whom  any  money  or  costs,  charges,  or 
expenses,  shall  be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the  applicatioocf 
any  person  on  his  behalf,  and  upon  the  production  of  such  record,  rule,  or  order,  to 
order  and  direct  the  same  to  be  removed  into  the  superior  courts,  or  into  the  court  of 
common  pleas  at  Lancaster,  as  the  case  may  be,  and  immediately  thereupon  such  judg- 
ment, rule,  or  order,  shall  be  of  the  same  force,  charge,  and  effect,  as  a  judgment  reco- 
vered in,  or  a  rule  or  order  made  by  such  superior  court.  But  no  such  judgment,  nk, 
or  order,  when  so  removed  as  aforesaid,  shall  affect  any  lands,  &c.  as  to  purchaser^ 
mortgagees,  or  creditors,  any  further  than  the  same  would  have  done  if  the  same  hid 
remained  a  judgment,  rule,  or  order,  of  such  inferior  court,  unless  and  until  a  writ  of 
execution  thereon  shall  be  actually  put  into  the  hands  of  the  sheriff,  or  other  officer, 
appointed  to  execute  the  same.  By  s.  27,  the  insolvent  debtors'  court  is  constituted  i 
court  of  record  for  the  purposes  of  the  act. 

By  2  &  3  Vict.  c.  1 1,  for  the  better  protection  of  purchasers  against  judgments,  crovn 
debts,  lis  pendens,  and  fiats  in  bankruptcy,  it  is  enacted,  that  no  judgments  are  to  be 
thereafter  docketted  under  the  provisions  of  4  &  5  W.  &  M.  c.  20.  By  s.  2,  no  judg- 
ment already  docketted  under  4  &  5  Wm.  and  M.  c.  20,  shall  after  1  Aug.  1841,  affeet 
any  lands,  &c.,  until  registered  with  the  senior  master  of  the  common  pleas  as  directed, 
by  1  &  2  Vict.  c.  110.  By  s.  3,  in  addition  to  the  entry  required  by  I  &  2  Vict,  c  110, 
the  year  and  the  day  of  the  month  when  such  memorandum  is  left  with  the  lenkr 
master  of  the  common  pleas,  are  also  to  be  inserted.  By  s.  4,  judgments  after  fiTO  yein 
from  entry,  are  to  be  void,  as  against  purchases,  mortgagees,  and  creditors,  unless  a  6edi 
memorandum  is  left.  By  s.  5  &  6,  judgments  duly  registered  are  not  to  affect  par- 
chasers  or  mortgagees  more  extensively  than  judgments  of  the  superior  courts  have 
hitherto  done ;  nor  is  this  act  or  that  of  1  &  2  Vict.  c.  1 10,  to  revive  judgments  already 
extinguished  or  barred.  By  s.  7,  purchasers  are  not  to  be  affected  by  any  Uspetdm, 
unless  such  suit  is  duly  registered,  as  directed  by  this  act.  By  s.  8,  recognisancei, 
statutes,  or  judgments  in  the  queen's  name,  or  inquisition  by  which  any  debt  shall  be 
found  due  to  the  queen,  or  obligation,  or  specialty  to  the  queen,  are  not  to  affect  any 
lands,  &c.,  as  to  purchasers  or  mortgagees  until  registered  in  a  book,  to  be  intitnkd 
**  the  index  to  debtors  and  accountants  to  the  crown,"  as  therein  directed,  and  rack 
book,  and  also  the  book  kept  according  to  the  provisions  of  1  &  2  Vict.  c.  110,  are  to  be 
open  to  inspection  by  all  persons.  By  s.  9,  whenever  a  quietus  shall  be  obtained  hj> 
debtor  or  accountant  to  the  crown  it  is  to  be  registered  as  therein  directed.  By  a.  \0t 
prolusion  is  made  for  discharging  the  estates  of  debtors  or  accountants  to  die  crovn  io 
the  hands  of  a  purchaser  or  mortgagee  in  certain  cases. 
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but  no  costs  were  formerly  allowed  the  defendant  in  any  shape 
till  certain  statutes  gave  him  the  same  costs,  if  he  prevailed,  as 
the  plaintiff  would  have  had,  in  case  he  had  recovered.  These 
30Bt8^  on  both  sides,  are  taxed  by  the  prothonotary,  or  proper 
licer  of  the  court 

Hie  king,  and  any  person  suing  to  his  use,  shall  neither  The  king 
ly  nor  receive  costs ;  and  paupers,  or  such  as  will  swear  them-  n«ther  ^y% 

r  '  t:      r      '  Qor  receives 

dves  not  worth  5i,  are  by  11  Hen.  7,  c.  12,  to  have  ori^nal  costs. 

nils  and  subptencts  gratis^  and  counsel  and  attorney  assigned 

ban  without  fee,  and  are  excused  from  paying  costs,  when 

Untifl^  by  23  Hen.  8,  c.  15 ;   but  a  pauper  may  recover 

ostB^  though  he  pays  none.     In  actions  for  words,  for  assault  i  Eq.  Cas. 

nd  batteiy,  and  for    trespass,  if  the   jury  shall   give    less 

bmages  than  40^.,  the  plaintiff  shall  be  allowed  no  more  costs 

haa  damages,  unless  the  judge  shall  certify  that  an  actual  bat- 

oy  was  proved,  or  that  in  trespass  the  freehold  or  title  of  the 

aid  came  chiefly  in  question.     But  by  9  Wm.  3,  c.  11,  if  the 

Repass  is  wilfiil,  the  plaintiff  shall  recover  full  costs,  though 

m  than  40s.  damages  be  awarded  {m\ 


CHAPTER  XXV. 


OP  PBOCEBDINOS  IN   THE  NATURE  OF  APPEALS,   AND   HEREIN 

OF   THE   WRIT  OF  ERROR. 

Pboceedinqs  in  the  nature  of  appeals  from  the  proceedings  Proceediiigs  in 

I  the  king's  courts  of  law,  are  various,  according  to  the  subject  *^!^^^"®  ^ 
tatter  in  which  they  are  concerned. 

A  writ  of  attaint  lay  at  the  common  law,  to  inquire  whether  Of  the  writ  of 

jmy  of  twelve  men  gave  a  Mse  verdict,  that  the  judgment  ■**""*• 

flowing  thereupon  might  be  reversed  (a).  Finch.  L,  4S4. 

Hie  writ  of  deceit  or  action  on  the  ca^  in  the  nature  of  it.  Of  the  writ  of 

tt  to  leverse  a  judgment  there  had  by  fraud  (6).  deceit. 
An  audita  querela^  is  where  a  defendant,  agwist  whom 


(•)  Everj  trespass  is  wilful  where  the  defendant  has  notice,  and  is  especially  fore- 
inied  not  to  come  upon  the  land,  see  ante,  p.  391. 

{ft)  By  6  Geo.  4,  c.  50,  ss.  60  and  61,  the  writ  of  attaint  was  abolished.     Embracers 
4  eormpt  jurors  are  now  punishable  by  fine  and  imprisonment. 
[b)  By  3  &  4  Wm.  4,  c.  27»  s.  36,  the  writ  of  deceit  was  abolished. 

H    U 
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Ot  audita         judgment  is  recorded,  and  who  is  therefore  in  danger  of  exe- 

quereia,  cution,  or  actually  in  execution,  may  be  relieved  upon  good 

matter  of  discharge,  which  has  happened  since  the  jodgment: 

as  if  the  plaintiflF  has  given  him  a  general  release ;  or  if  the 

defendant  has  paid  the  debt  to  the  plaintiflF,  without  proconDg 

satisfaction  to  be  entered  on  the  record.     But  the  sommaiy 

relief  now  granted  upon  motion  in  such  cases  has  rendfiied 

useless  and  driven  this  writ  out  of  practice. 

Of  the  writ  The  principal  method  of  redress  for  erroneous  ju^^pents 

of  error.  jjj  ^^  king's  courts  of  record  is  by  ivrit  of  error  (c)  to  some 

•  • — 

(c)  By  6  Geo.  4,  c.  96,  s.  1,  upon  any  judgment  thereafter  to  be  given  in  anypeniail 
action,  execution  shall  not  be  stayed  or  delayed  by  writ  of  error  or  npersednB  therBoa, 
without  the  special  order  of  the  court  or  some  judge  thereof,  unless  a  recognisance  villi 
condition  according  to  3  Jac.  1,  c.  8,  be  first  acknowledged  in  the  same  court.  Bf 
11  Geo.  4  and  I  Wm.  4,  c.  70,  s.  8,  writs  of  error  upon  any  judgment  given  by  aoyojf 
the  superior  courts  at  Westminster,  shall  be  made  returnable  only  before  the  jodgei^flr 
judges  and  barons,  as  the  case  may  be  of  the  other  two  courts  in  the  exchequer  dmlMr; 
and  a  transcript  of  the  record  only  shall  be  annexed  to  the  return  of  the  writ ;  aid  tibi 
court  of  error,  after  errors  are  duly  assigned  and  issue  in  error  joined,  shall  at  sudi  tinM 
as  the  judges  shall  appoint,  either  in  term  or  vacation,  review  the  proceedings  and  pn 
judgment  as  they  shaU  be  advised  thereon ;  and  such  proceedings  and  judgment  u 
altered  or  affirmed  shall  be  entered  on  the  original  record,  and  such  further  procee&igi 
as  may  be  necessary  thereon,  shall  be  awarded  by  the  court  in  which  the  ctnfjaA 
record  remains,  from  which  judgment  in  error  no  writ  of  error  shall  lie  or  be  bad, 
except  the  same  may  be  made  returnable  in  parliament.  A  transcript  of  the  nond 
only  is  to  be  annexed  to  the  writ  of  error  to  the  exchequer  chamber ;  and  the  proceed- 
ings and  judgment  are  to  be  entered  on  the  original  record,  and  further  proceediDgi 
awarded  in  the  court  in  which  that  record  remains.  By  Reg,  Gen.  4  Wm.  4,  no  role  to 
certify  or  transcribe  the  record  is  necessary ;  but  the  plaintiff  in  error  is  within  tventf 
days  after  allowance  of  the  writ  of  error,  to  get  the  transcript  prepared  and  examined 
with  the  clerk  of  the  errors  of  the  court  in  which  the  judgment  is  given,  and  pay  die 
transcript  money  to  him  ;  in  default  whereof,  the  defendant  in  error,  his  executors,  oc 
administrators,  are  at  liberty  to  sign  judgment  of  non  pros.  The  clerk  of  the  emn> 
after  payment  of  the  transcript  money,  is  to  deliver  the  writ  of  error  when  retaiMMi 
with  the  transcript  annexed,  to  the  clerk  of  the  errors  of  the  court  of  error.  NanfetD 
allege  diminution,  nor  rule  to  assign  errors,  nor  scire  facias^  quare  execuHtmem  wm,  elttS 
be  necessary,  in  order  to  compel  an  assignment  of  errors,  but  within  eight  daysafterdie 
writ  of  error  with  the  transcript  annexed^  shall  have  been  delivered  to  the  derk  of  Ae 
errors  of  the  court  of  error,  or  to  the  signer  of  the  writs  in  the  Q.  B.  in  cases  of  ant 
to  that  court,  or  within  twenty  days  after  the  aUowance  of  the  writ  of  error,  in  cases  ef 
error  coram  nobis,  or  coram  vobis,  the  plaintiff  in  error  shall  assign  emrs,  tmi  on 
failure  to  assign  errors,  the  defendant  in  error,  his  executors,  or  administrators,  shaU  be 
entitled  to  sign  judgment  of  rum  pros.  The  assignment  of  errors  and  subsequent  plead- 
ings thereon  shall  be  delivered  to  the  attorney  of  the  opposite  party,  and  not  iledvilk 
the  officer  of  the  court.  No  scire  facias  ad  audiendum  errors  shall  be  necessary,  unkeeia 
case  of  a  change  of  parties,  but  the  plaintiff  in  error  may  demand  a  joinder  in  error,  or 
plead  to  the  assignment  of  errors ;  and  the  defendant  in  error,  his  executors,  or  adauaii- 
trators,  shall  be  bound  within  twenty  days  after  such  demand,  to  deliver  a  jdindtf 
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mot  court  of  appeal.  A  writ  of  error  lies  for  some  sup- 
d  mistake  in  the  proceedings  of  a  court  of  record;  for  to 
nd  errors  in  a  base  court  not  of  record,  a  false  judgment  Finch.  I*.  484. 

The  writ  of  error  only  lies  upon  matter  of  law  arising 
1  the  fisice  of  the  proceedings,  so  that  no  evidence  is  re- 
ed to  substantiate  or  support  it ;  there  being  no  method 
Tversing  an  error  in  the  determination  of  facts  but  by  a 
trial  to  correct  the  mistakes  of  a  former  verdict 
be  courts  will  allow  the  record  to  be  amended  at  any  time  Of  amending 
e  the  suit  is  depending  ((2),  notwithstanding  the  record  the  record. 
Dade  up  and  the  term  be  past:   for  they  consider  the 
eedings  as  in  fieri  till  judgment  is  given ;  and,  therefore, 
till  then  they  have  power  to  permit  amendments  by  the 
Encm  law;  but  when  judgment  is  once  ^ven  and  enrolled, 
mendment  is  permitted  in  any  subsequent  term. 

M  or  to  demur,  or  otherwise  the  judgment  shall  be  reversed.  If  in  any  case  the 
■Qowed  for  getting  the  transcript  prepared  and  examined  for  assigning  errors,  or 
divering  a  joinder  in  error,  or  plea  or  demurrer,  shall  not  have  expired  before  the 
of  August,  in  any  year,  the  party  entitled  to  such  time  shall  have  the  like  time 
le  same  purpose  after  the  24th  October  without  reckoning  any  of  the  days  before  the 
of  August.  And  in  all  cases  such  time  may  be  extended  by  a  judge's  order. 
1  issue  in  law  is  joined,  either  party  may  set  down  the  case  for  argument  with 
ieik  of  the  errors  in  the  court  of  error,  or  the  clerk  of  the  rules  in  the  Q.  B.,  as 
ise  may  require,  and  forthwith  give  notice  in  writing  thereof  to  the  other  party, 
Ofoceed  to  argument  as  on  a  demurrer. 

IT  dear  days  before  the  day  appointed  for  argument,  the  plaintiff  in  error  must 
T  copies  of  the  judgment  of  the  court  below,  and  of  the  assignment  of  errors,  and 
B  pleadings  thereon,  to  the  judges  of  the  Q.  B.  on  writs  of  error  from  the  C.  F.  or 
s  and  to  the  judges  of  the  C.  P.  on  writs  of  error  from  the  Q.  B.,  and  the  defendant 
or  must  detain  copies  thereof  to  the  other  judges  of  the  court  of  exchequer  chamber, 
i  whom  the  case  is  to  be  heard ;  and  in  default  of  either  party,  the  other  party  may 
r  such  books  as  ought  to  have  been  delivered  by  the  party  making  default,  and 
iity  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies, 
itry  on  record  of  the  proceedings  in  error  is  necessary  before  setting  down  the 
for  argument ;  but  after  judgment  in  the  court  of  error  in  the  exchequer  chamber, 
party  may  enter  the  proceedings  in  error  on  the  judgment  roll  remaining  in  the 
below,  on  a  certificate  of  the  clerk  of  the  errors  of  the  exchequer  chamber  of  the 
aent  given. 

^  writ  of  error  still  lies  to  the  house  of  lords,  first  after  a  refusal  or  afiirmance  of  a 
lent  of  the  Q.  B.  in  the  exchequer  chamber ;  secondly,  without  a  previous  writ  of 
to  the  exchequer  chamber,  upon  the  reversal  or  affirmance  by  the  QL  B.  of  the 
lent  of  an  inferior  court ;  and  thirdly,  where  the  queen  is  a  party." — ArchbokTs 
Prac.  hy  Ckitty,  7th  ed,  35. 

By  9  Geo.  4>  c.  15,  in  cases  where  a  variance  shall  appear  between  written  or 
id  evidence  and  the  record,  the  court  may  order  the  record  to  be  amended  on  pay- 
of  coats,  and  see  the  act  3  &  4  Wm.  4,  c.  42,  s.  23,  allowing  amendments  to  be 
on  the  record  in  certain  cases. 

H  H  2 
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Of  bail,  wtere        If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an 
nec^ry  m  a    inferior  court  of  record,  where  the  damasks  are  less  than  101., 

writ  of  error.  ,     ,     .  .  « 

or  if  it  is  brought  to  reverse  the  judgment  of  any  supenor 
court  after  verdict,  he  that  brings  the  writ  or  that  is  plaintiff 
in  error  must  (except  in  some  peculiar  cases)  find  substantial 
pledges  of  prosecution  or  bail,  to  prevent  delays  by  frivolous 
pretences  to  appeal  (e),  and  for  securing  payment  of  costs  and 
damages,  which  are  now  payable  by  the  vanquished  party  in 
all  except  a  few  particular  instances. 
From  what  A  writ  of  error  Ues  from  the  inferior  courts  of  rec<»d  in 

rfwror  ui*      England  into  the  king's  bench,  and  not  into  the  common  pktt 
and  to  where.    And  from  the  king's  bench  in  Ireland  to  the  king's  bench  m 
Finch.  L.  480.  England.    Also  from  the  common  pleas;  from  proceedings od 
Dyer,  250.        jj^g  j^^^  gj j^  ^f  ^^  exchequer ;  and  from  proceedings  in  tk 
king's  bench  in  debt,  detinue,  covenant,  account,  case,  eject- 
ment, or  trespass,  originally  begun  therein  (except  where  the 
king  is  party)  it  lies  to  die  exchequer  chamber  before  the 
justices,  or  justices  and  barons  of  the  exchequer;  and  fitm 
27  El«.  c.  8.1    thence  also  to  the  house  of  lords. 

The  court  of  appeal  may,  upon  hearing  the  matter  of  hrw 
in  which  the  error  is  assigned,  reverse  or  affirm  the  judgment 
of  the  inferior  courts;  but  no  judgment  is  final  except  that  of 
the  house  of  peers,  to  whose  judicial  decisions  all  other  tri- 
bunals must  therefore  submit  and  conform  their  own. 


{e)  By  3  Jac.  1,  c.  8,  (made  perpetual  by  3  Car.  1^  c.  4,  s.  4)  no  execution  ihall  Ik 
stayed  or  delayed  upon  any  writ  of  error  or  supersedeas  thereon,  for  reversing  any  judg- 
ment upon  any  action  of  debt  upon  bond  or  obligation,  or  upon  any  contract  of  debt 
for  rent,  or  any  contract,  unless  the  person  in  whose  name  the  wiit  of  error  be  hroof^ 
with  two  sufficient  sureties,  become  bound  to  the  party  obtaining  judgment,  by  recog' 
nizance  in  double  the  sum  adjudged,  to  prosecute  the  writ  of  error,  and  to  pay  Cif  judg- 
ment affirmed)  the  debt,  damages,  and  costs.  By  16  &  17  Car.  2,  c.  8.  8.  3,  nd 
22  &  23  Car.  2,  c.  4,  in  writs  of  error  upon  any  judgment  after  verdict  in  any  writ  of  doftf 
or  action  of  efectione  fimue,  no  execution  shall  be  stayed  unless  the  plaintiff  in  the  viit 
of  error  shall  be  bound  to  the  plaintiff  in  the  writ  of  dower  or  action  of  ejeetioHe  fm% 
in  such  sum  as  the  court  in  which  such  writ  of  error  shall  be  directed  shall  thiok  ft, 
conditioned  if  the  judgment  be  affirmed,  or  the  writ  of  error  discontinued  by  de&nltfl^ 
the  plaintifftherein,  or  the  plaintiff  therein  be  nonsuited,  for  payment  of  damages,  co8(i,&& 
And  by  6  Geo.  4,  c.  96,  s.  1 ,  upon  any  judgment  in  any  personal  action,  execatioD  ibiD 
not  be  stayed  or  delayed  by  writ  of  error,  or  supersedeas  thereon,  without  the  special  order 
of  the  court,  or  some  judge  thereof,  unless  a  recognizance  with  condition  according  O' 
3  Jac.  1,  c.  8,  be  first  acknowledged  in  the  same  court.  By  1  Geo.  4,  c.  87, «.  3,  tw 
bail  in  error  are  necessary  in  writs  of  error  upon  judgments  in  actions  of  ejectment 

By  Reg,  Gen.  H.  T.  2  Wm.  4,  a  recognizance  of  bail  in  error  must  be  for  donUe  die 
sum  recovered ;  but  on  a  judgment  in  an  action  for  a  penalty,  for  double  the  amooitfl^ 
the  actual  debt,  and  double  the  amount  of  the  costs. 
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The  next  step  is  the  execution  of  the  judgment  or  putting  of  eiecotion. 
die  sentence  of  the  law  in  force,  which  is  performed  according 
to  the  nature  of  the  action  upon  which  it  is  founded,  and  of 
the  judgment  which  is  recovered. 

If  the  plaintiff  recovers  in  an   action  real  or  mixed  (a),  In  real  and 
vheieby  the  seisin  or  possession  of  land  is  awarded  to  him,  ""*^  •<'•'<>"■• 
die  writ  of  execution  shall  be  an  habere  facias  seisinam,  or 
writ  of  seisin  of  afireehold,  or  an  habere  facias  possessionewy 
or  writ  of  possession  of  a  chattel  interest     These  are  writs  Finch.  L.  470. 
directed  to  the  sheriff  of  the  county,  commanding  him  to  give 
actnal  possession  to  the  plaintiff  of  the  land  so  recovered,  in 
the  execution  of  which  the  sheriff  may  take  with  him  the 
pottfi  comitatusy  or  power  of  the  county,   and  may  justify 
ineaking  open  doors  if  the  possession  be  not  quietly  deUvered. 
Bat  if  it  be  peaceably  yielded  up,  the  deUvery  of  a  twig,  a 
tuf  or  the  ring  of  the  door,  is  sufficient  execution  of  the 
^t(6).     Upon  a  presentation  to  a  benefice  recovered  in  a 
juare  impedit,  the  execution  is  by  a  writ  de  ckrico  admittendo :  In  a  quart 
Urected  not  to  the  sheriff,  but  to  the  bishop  or  archbishop,  and  *"'P**'*'- 
squiring  him  to  adnut  and  institute  the  clerk  of  the  plaintiff. 

In  other  actions,  where  the  judgment  is  that  something  in  Special  writs 
))ecial  be  done  or  rendered  by  the  defendant,  then  in  order  **  e^^c^tion. 
90  compel  him  so  to  do,  and  to  see  the  judgment  executed, 
I  special  writ  of  execution  issues  to  the  sheriff  according  to 
ie  nature  of  the  case.     Upon  a  replevin,  the  writ  of  exe-  In  replevin, 
ntion  is  the  writ  de  retorno  habendo :  and  if  the  distress  be 
eUgned,  the  defendant  shall  have  a  capiat  in  withernam; 
but  on  the  plaintiff's  tendering  the  damages  and  submitting  to 
a  fine,  the  process  in  withernam  shall  be  stayed.     In  detinue^  2  Leon.  174. 
after  judgment,  the  plaintiff  shall  have  a  distringas  to  compel  1  Roll.  Abr. 
the  defendant  to  deUver  the  goods  by  repeated  distresses  of  ^3^* 


(c)  By  3  &  4  Wm.  4,  c.  27,  s.  36,  all  real  and  mixed  actions,  (except  the  writ  of  right 
(^dover,  or  writ  of  dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  ejectment)  are 
lUdished. 

W  See  11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  38,  providing  for  the  immediate  execution 
^  writs  of  possession  after  trials  of  ejectments  at  nisi  prius  in  certain  cases,  ante,  note  (c), 
»•  385. 
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Rast.  Entr.    ,  his  chattels ;  or  else  a  scire  facicu  against  any  third  penoD 

2*^'  holding  them,  to  show  cause  why  they  should  not  be  deliveied; 

and  if  the  defendant  still  continues  obstinate  (if  the  jud^;meiit 

has  been  by  de&ult  or  in  demurrer)  the  sheriff  shall  sanmiaQ 

an  inquest  to  ascertain  the  value  of  the  goods  and  the  phb- 

tiff's  damages,  which  (being  so  assessed,  or  by  the  veidict  m 

Bro.  Abr.  tit.    case  of  an  issue)  shall  be  levied  on  the  person  or  goods  of  the 

^^'^^  2^-      defendant(c> 

Writs  of  cxe-         Executions  in  actions,  where  money  only  is  recoveied»  a 

acdons'for        ^^ht  or  damages,  and  not  any  specific  chattel,  are  either  aguni 

debt  and    •      the  body  of  the  defendant  or  against  his  goods  and  chattdi^ 

nftmi^gos.  ^^  against  his  goods  and  the  profits  of  his  lands;  or  aguni 

his  goods  and  the  possession  of  his  lands;  or  against  all  timi^ 

his  body,  lands,  and  goods. 

CapUu  ad  The  first  is  by  writ  of  capias  ad  satisfaciendum^  whidi  ad^ 

tatitfaeieMdwn.  ^{^qj^  distinguishes  it  fi-om  the  former  capias  ad  respondadm, 

which  lies  to  compel  an  appearance  at  the  beginning  cSkvsL 

3  Rep.  12.        And  properly  speaking,  this  cannot  be  sued  out  against  ny 

Moor.  767.       j^^^  g^^|^  ^  ^^^^  liable  to  be  taken  upon  the  former  cuptot. 

The  intent  of  it  is  to  imprison  the  body  of  the  debtor  tiB 

satis&ction  be  made  for  the  debt,  costs,  and  damage8((i):  it 

therefore  does  not  he  against  any  privileged  persons^  peer^ 

or  members  of  parliament ;  nor  against  executors  or  adnuDtf- 

trrtors,  or  such  other  persons  as  could  not  originally  be  heU 

to  baiL     If  judgment  be  against  husband  and  wife  ix  die 

debt  of  the  wife  when  sole,  the  capias  shall  issue  against  the 

Moor.  704.       husband  and  wife.     If  the  action  was  against  herself  iiHien 

sole,  and  pending  the  suit  she  marries,  the  capias  shall  k 

Cro.  Jac.  323.   against  her  only.     But  if  judgment  be  against  husbaad  and 

Cro.  Car.  613.   wife  for  the  contract  or  personal  misbehaviour  of  the  wfe 

during  coverture,  the  capias  shall  issue  against  the  hudMod 

only. 

(c)  See  the  next  note. 

if)  By  1  Wm.  4y  c.  7,  s.  2,  in  all  actions  brought  in  either  of  the  courts  of  lav  at 
Westminster,  the  judge  may  certify  before  the  end  of  the  sittings  or  assiies,  that  enco- 
tion  ought  to  issue  forthwith.  See  the  act  abstracted,  ante,  book  3,  chapter  33,  ex- 
tended by  3  &  4  Wm.  4,  c.  42,  s.  IQ,  to  judgments  and  executions  upon  writs  of  iDfi0T> 
and  writs  for  the  trials  of  issues  before  the  sheriff.  "In  assumpsit,  covenant, case, tres- 
pass, and  replevin,  the  writ  of  execution  for  the  plaintiff  is  for  damages  and  coats,  la 
debt,  the  writ  is  for  the  debt,  damages,  and  costs.  In  detinue,  the  execution  forplamaff 
is  for  the  goods,  or  their  value,  with  damages  and  costs.  For  the  dtfendant,  in  all  ctf0> 
except  replevin,  the  execution  is  for  the  costs  only ;  and  in  replevin  on  a  jadgmeot  it 
common  law.  It  is  also  for  a  return  of  the  goods ;  or  on  a  judgment  upon  17  C.  S,  c  7f 
for  the  arrears  of  rent  and  costs."— Archbold's  Prac,  Q.  B,  by  Ckitty,  7tk  ed.  400. 
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len  a  man  is  once  taken  in  execution  upon  this  writ,  no  Effect  of  eapioM 
pnocess  can  issue  against  his  lands  or  goods.     But  by  ^^'^*f^' 
1c.l9C.249  if  the  defendant  dies  whilst  in  execution,  a 
execution  may  issue  against  his  lands,  goods,  or  chattels, 
le  writ  is  directed  to  ^e  sheriff9  commanding  him  to  take 
KMly  of  the  defendant,  who  must  remain  in  custody  till 
akes  satis&ction. 

le  writ  may  be  sued  out9  as  may  all  other  executory  pro-  Defendant  in 
for  costs  against  a  plaintiff  as  well  as  a  defendant,  when  custody,  how 
nent  is  had  against  him.    When  a  defendant  is  in  custody  ^^ 

hid  process,  he  is  to  be  kept  in  close  and  safe  custody, 
if  he  be  afterwards  seen  at  lai^,  it  is  an  escape ;  and  the 
itiff  may  have  an  action  against  the  sheriff  for  his  whole 
.    Escapes  are   either  voluntary  or  negligent     In  the  Escapes. 
er,  the  defendant  cannot  be  retaken,  and  the  sheriff  must  8  &  9  Wm.  3. 
rer  for  the  debt;  in  the  latter,  he  shall  be  excused  if  he  ^'  ^^' 
him  again  before  any  action  brought  against  him  for  the  p  j^  g  ^m, 
pe.     A  rescue  of  a  prisoner  in  execution^  either  going  to  Rescue. 
I  gaol,  or  a  breach  of  prison  will  not  excuse  the  sheriff  from 
Bering  for  the  escape ;  for  he  ought  to  have  sufficient  force 
%p  him,  since  he  may  command  the  power  of  the  county, 
a  nan  est  inventus  is  returned  to  this  writ,  the  plaintiff  Where  to 
proceed  against  the  bail,  if  any,  by  writ  of  scire  facias  («),  ^^  *^^ 
Handing  them  to  shew  cause  why  the  plaintiff  should  not  nan,  est  inven- 
execution  against  them;  and  if  they  shew  no  sufficient  '«">»  "^turned. 
e,  or  the  defendant  does  not  surrender  himself  on  the  day 
le  return,  or  of  showing  cause,  a  capias  ad  satisfaciendum^ 
her  process  of  execution  may  issue  against  them, 
he  next  species  of  execution  is  against  the  goods  and  Of  the  writ  of 
tels  of  the  defendant,  and  is  called  a  writ  of  fieri  facias,  •r^f^^'*^' 
1  the  words  in  it,  where  the  sheriff  is  commanded  quod 
faciat  de  bonis,  that  he  cause  to  be  made  of  the  goods 
chattels  of  the  defendant  the  sum  or  debt  recovered  (/). 


By  Re^.  Gen.  H.  T.  2  Wm.  4,  no  judgment  shall  be  signed  for  non-appearance, 
18  the  defendant  has  been  summoned,  but  such  judgment  may  be  signed  by  leave 
dght  days  from  the  return  of  one  scire  facias. 

)  By  1  &  2  Vict,  c.  110,  8.  20,  such  new  or  altered  writs  shall  be  sued  out  of  the 
»  of  law,  equity,  and  bankruptcy,  as  may  by  such  courts  respectively  be  deemed 
wary  for  giving  effect  to  the  provisions  of  the  act,  and  in  such  forms  as  the  judges 
ich  courts  shall  order ;  and  the  execution  of  such  writs  shall  be  enforced  in  the 
manner  as  writs  of  execution  were  then  enforced,  or  as  neariy  as  can  be ;  and  any 
og  writ,  the  form  whereof  shall  be  altered  in  pursuance  of  this  act,  shall  be  of  the 
£arce  as  if  no  alteration  had  been  made  therein,  except  so  far  as  the  effect  thereof 
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• 

This  lies  as  well  against  privileged  persons,  peers^  ftc,  as  other 
common  persons,  and  against  executors  or  administrator  with 
regard  to  the  goods  of  the  deceased  (g).     The  sherifiF  may  not 
5  Rep.  92.        break  open  any  outer  doors  to  execute  either  this  or  the 
former  writ,  but  must  enter  peaceably,  and  may  then  break 
open  any  inner  door  belonging  to  the  defendant,  in  order  to 
Palm.  54.         take  the  goods.     And  he  may  sell  the  goods  and  chatteb 
a  Rep.  171.       (even  an  estate  for  years,  which  is  a  chattel  real,)  of  the  de- 
fendant, till  he  has  raised  enough  to  satisfy  the  judgment  and 
costs  (A),  first  paying  the  landlord  of  the  premises  upon  wluch 


may  be  varied  by  this  act.    In  pursuance  of  this  act,  tbe  judges  in  HiL  T.  1839»  onknd 
new  forms  of  writs  of  elegit  and  Jiere  facias. 

By  6  Geo,  4,  c.  16,  s.  108,  no  creditor,  though  for  a  valuable  consideration,  who  ibifl 
sue  out  execution  upon  any  judgment  obtained  by  default,  confession,  or  nil  dicit,  aluD 
avail  himself  of  such  execution  to  the  prejudice  of  other  fair  creditors ;  but  shall  be  paid 
rateable  with  such  creditors.  But  by  1  Wm.  4,  c.  7,  s.  7,  no  judgment  signed,  or  exe- 
cution issued  on  a  cognovit  actionem  signed  after  declaration  filed  or  deli?end,  or 
judgment  by  default,  confession,  or  nil  dicit,  according  to  the  practice  of  the  ooutiB 
any  action  commenced  adversely,  and  not  by  collusion,  for  the  purpose  of  frandokflt 
preference,  shall  be  deemed  or  taken  to  be  within  the  108th  section  of  6  Geo.  4,  c.  16. 
And  by  2  Vict.  c.  29>  all  executions  and  attachments  against  the  lands  and  tenemeatiy 
goods  and  chattels  of  a  bankrupt,  bond  fide  executed  or  levied  before  the  date  and  isnnog 
of  the  fiat  are  valid,  notwithstanding  any  prior  act  of  bankruptcy,  if  no  notice  wsi  had 
of  such  act  of  bankruptcy,  provided  that  all  fraudulent  preferences  by  the  banknpl 
are  still  void. 

ig)  By  17  Car.  2,  c.  8,  s.  1,  the  death  of  either  party  between  the  verdict  and  tiie 
judgment  shall  not  be  alleged  for  error,  so  as  such  judgment  be  entered  within  two 
terms  after  verdict.  Judgment  may  be  entered  as  if  the  party  were  alive,  but  there 
must  be  a  scire  facias  by  the  executor  to  get  execution.  See  also  8  &  9  Wm.  3,  c.  ll* 
8.  6,  where  plaintiff* dies  after  interlocutory  and  before  final  judgment. 

(A)  By  1  &  2  Vict.  c.  110,  s.  12,  the  sheriff  or  other  officer  having  the  execotion  of  any 
writ  of  fieri  facias,  to  be  sued  out  of  any  superior  or  inferior  court,  or  any  precept  ia 
pursuance  thereof,  may  and  shall  seize  and  take  any  money  or  bank  notes  (whether  of 
the  governor  and  company  of  the  bank  of  England,  or  of  any  other  bank  or  bankenX 
and  any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  other  aecn- 
rities  for  money,  belonging  to  the  person  against  whose  effects  such  writ  oi  fieri fsdtt 
shall  be  sued  out ;  and  may  and  shall  pay  or  deliver  to  the  party  suing  out  such  eie- 
cution  any  money  or  bank  notes  which  shall  be  so  seized,  or  a  sufficient  part  thereof, 
and  may  and  shall  hold  any  such  cheques,  bills  of  exchange,  promissory  notes,  bond^ 
specialties,  or  other  securities  for  money,  as  a  security  or  securities  for  the  amoont  hy 
such  writ  of  fieri  facias,  directed  to  be  levied,  or  so  much  thereof  as  shall  not  hare 
been  otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such  sheriff,  or  other 
officer,  for  the  recovery  of  the  sum  or  sums  secured  thereby,  if  and  when  the  timeof  paf* 
ment  thereof  shall  have  arrived ;  and  the  payment  to  such  sheriff  by  the  party  liable.  ^ 
or  without  suit,  shall  discharge  him ;  and  the  sheriff  shall  pay  over  the  amount  to  the  ex^ 
cution  creditor,  and  if  any  surplus,  shall  pay  such  surplus  to  the  execution  debtor.  Botao 
sheriff  shall  be  bound  to  Hue  the  party  liable  on  such  cheques,  bills,  notes,  &c.,  unleaatbi 
execution  creditor  shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  iadeoiBi^fiW 
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the  goods  arc  found,  the  arrears  of  rent  then  due  not  exceeding 
one  year's  rent  in  the  whole  (j).     If  part  only  of  a  debt  be  8  Ann.  c.  M. 
Wed  on  a  fieri  facias,  the  plaintiff  may  have  a  capias  ad  l^^^  ^^' 
mtirfaciendum  for  the  residue.  Cro.  Elix.  344. 

Another  species  of  execution  is  by  the  writ  of  elegit.  Writ  of  efcjrt*. 
lAich  is  a  judicial  writ,  given  by  the  statute  13  Edw.  1,  c.  18, 
eitber  upon  a  judgment  for  a  debt  or  damages,  or  upon  the 
Twieiture  of  a  recognizance  taken  in  the  king's  court.  The 
itatate  granted  this  writ  (called  an  elegit,  because  it  is  in 
the  choice  or  election  of  the  plaintiff  whether  he  will  sue 
out  this  writ,  or  one  of  the  former),  by  which  the  de- 
fendant's goods  and  chattels  are  not  sold,  but  only  appraised ; 
and  all  of  them  (except  oxen  and  beasts  of  the  plough)  are 
delivered  to  the  plaintiff  at  such  reasonable  appraisement  and 


hiffl  from  all  costs  and  expenses.  By  s.  14,  the  government  stock,  funds,  or  annuities, 
nraoy  stock  or  share  in  any  public  company  belonging  to  the  debtor  and  standing  in 
lui  own  name,  may  be  charged  by  order  of  a  judge  with  the  payment  of  the  amount  of 
dtt  judgment  recovered  and  interest ;  which  shall  entitle  the  judgment  creditor  to 
the  same  remedies  as  if  the  charge  had  been  made  by  the  judgment  debtor ;  but  no 
|)voeeeding8  can  be  taken  to  have  the  benefit  of  such  charge,  until  six  months  from  the 
iate  of  such  order.  By  s.  15,  the  order  is  to  be  made  in  the  first  instance  exparte,  and 
xn  notice  to  the  bank  or  company  is  to  operate  as  a  distringas.  By  s.  16,  the  securities 
not  realized  by  the  judgment  creditor,  must  be  relinquished  by  him  if  he  afterwards 
akes  the  person  of  the  judgment  debtor  in  execution. 

(0  By  8  Ann.  c.  14,  no  goods  or  chattels  shall  be  liable  to  be  taken  by  virtue  of  any 
secQtion,  unless  the  party  at  whose  suit  the  execution  is  sued  out  shall,  before  the 
tatml  of  such  goods,  pay  to  the  landlord,  or  his  bailifif,  all  rent  due  for  the  premises 
i  the  time  of  the  execution,  provided  the  said  arrears  of  rent  do  not  amount  to  more 
han  one  year's  rent ;  and  if  the  arrears  are  more  than  one  year's  rent,  the  execution 
nditor  must  pay  the  landlord  one  year's  rent,  and  may  then  proceed  to  execute  his 
ndgment. 

By  56  Geo.  3,  c.  50,  no  sheriff  shall,  by  virtue  of  process,  carry,  offer,  sell,  or  dis- 
ttie  of,  for  the  purpose  of  being  carried  off  from  any  lands  let  to  farm,  any  straw, 
hnshed  or  unthrashed,  or  any  straw  of  crops  growing,  or  any  chaff,  colder,  or  any 
wnips,  or  any  manure,  compost,  ashes,  or  sea-weed,  in  any  case  whatever ;  nor  any 
urj,  grass,  or  grasses,  whether  natural  or  artificial,  nor  any  tares  or  vetches,  nor  any 
tioto  or  vegetables,  being  the  produce  of  such  lands,  in  any  case  where,  according  to 
injr  covenant  or  written  agreement  entered  into  and  made  for  the  benefit  of  the  owner 
)f  landlord  of  any  farm,  such  hay,  &c.  ought  not  to  be  taken  off,  or  withholden  from 
^  lands,  if  such  sheriff  shall  have  received  a  written  notice  of  the  covenant  or  agree- 
i^t  before  he  shall  have  proceeded  to  sale.  But  such  produce  may  be  sold,  subject 
0  an  agreement  to  expend  it  on  the  land  according  to  the  custom  of  the  country,  where 
^  is  no  covenant  or  agreement,  and  according  to  such  contract  where  there  is ;  and 
D  ease  of  such  sale,  the  purchasers  may  use  all  such  necessar>'  barns,  buildings,  yards, 
^  fields,  for  the  purpose  of  consuming  such  produce  as  the  sheriff  shall  assign  for 
^  purpose,  and  which  the  tenant  would  have  been  entitled  to  for  the  same  purpose ; 
^  the  assignees  of  bankrupts  are  prohibited  from  selling  the  crops  otherwise  than  as 
'ie  bankrupt  himself  might  have  done. 
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price  in  part  of  his  debt  If  the  goods  are  not  suffident, 
then  the  moiety^  or  one  half  part  of  his  fiieehold  lands  (j)^ 
2  Inst.  395.  which  he  had  at  the  time  of  the  judgment  given,  whether  bdd 
tj9  Car.  2,  c.  3.  j,^  ^na  own  name,  or  by  any  other  in  trust  for  him,  are  abo  to 
be  delivered  to  the  plaintiff,  to  hold  till  out  of  the  rebtB  and 
profits  thereof  the  debt  be  levied,  or  till  the  defendant's  iiH 
terest  be  expired,  as  till  the  death  of  the  defendant,  if  he  be 
tenant  for  Ufe  or  in  tail.  During  this  period  the  plaintiff  u 
called  tenant  by  elegit 

After  the  execution  by  elegit  the  body  cannot  be  taken; 
but  if  execution  can  only  be  had  of  the  goods,  because  theie 
are  no  lands,  and  such  goods  are  not  sufficient  to  pay  the 
debt,  a  ca/pias  ad  satisfaciendum  may  then  be  had  after  the 
elegity  for  such  elegit  is  in  this  case  no  more  in  efiect  than  a 
Hob.  68.  ^eri  facias.  So  that  body  and  goods  may  be  taken  in  exe- 
cution, or  lands  and  goods ;  but  not  body  and  land  too,  upon 
any  judgment  between  subject  and  subject  in  the  couise  (A 
the  common  law. 

0')  By  I  &  2  Vict.  c.  HO,  s.  11,  it  shall  be  lawfal  for  the  sheriff  or  other  officer ta 
whom  any  writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall  be  directed  it  the 
suit  of  any  person,  upon  any  judgment  which  at  Ist  October  1838  shall  hare  been 
recovered  or  shall  be  thereafter  recovered  in  any  action  in  any  of  the  superior  ooortial 
Westminster,  to  make  and  deliver  execution  unto  the  party  in  that  behalf  suing,  of  al 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  MiC 
hereditaments  of  copyhold,  or  customary  tenure,  as  the  person  against  whom  dM 
execution  is  so  sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or  posseflec 
of  at  the  time  of  entering  up  the  said  judgment  or  at  any  time  afterwards;  or  over  wind 
such  person  shall,  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwudu 
have  any  disposing  power  which  he  might,  without  the  assent  of  any  other  penoO) 
exersise  for  his  own  benefit,  in  the  same  manner  as  the  sheriff  or  other  officer  nnghtibK 
make  and  deliver  execution  of  one  moiety  of  the  lands  and  tenements  of  any  penoo 
against  whom  a  writ  of  elegit  is  sued  out ;  which  lands,  rectories,  tithes,  rents  tnd 
hereditaments  by  force  and  virtue  of  such  execution,  shall  accordingly  be  held  aid 
enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and  delivered,  subject 
to  such  account  in  the  court  out  of  which  such  execution  shall  have  been  sued  oat,  aii 
tenant  by  elegit  is  now  subject  to  in  a  court  of  equity,  provided,  that  if  sndi  put! 
suing  out  execution,  and  to  whom  any  copyhold  or  customary  lands  shaUbesoddifBRd 
in  execution  shall  be  liable,  and  is  thereby  required  to  make,  perform,  and  render  ti»tk 
lord  of  the  manor  or  other  person  entitled,  all  such  and  the  like  payments  and  seirica 
as  the  person  against  whom  such  execution  shall  be  issued,  would  have  been  boond  to 
make,  perform,  and  render,  in  case  such  execution  had  not  issued ;  and  the  party  m 
suing  out  execution,  and  to  whom  any  such  copyhold  or  customary  lands  shall  faafebees 
so  delivered  in  execution,  shall  be  entitled  to  hold  the  same  until  the  amount  of  sack 
payments  and  the  value  of  such  services,  as  well  as  the  amount  of  the  judgment  sbiH 
have  been  levied :  provided,  that  as  against  purchasers,  mortgagees,  or  creditors,  vb0 
shall  have  become  such  before  1st  October  1838,  such  writ  of  elegit  shall  have  so 
greater  or  other  effect  than  a  writ  of  elegit  would  have  had  in  case  the  act  bid  oo^ 
passed. 
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Upon  some  prosecutions  iriven  by  statute,  as  in  the  case  of  Writ  of  exten- 

•  -11  1111  t_^  di  facias, 

oeoogniiances  or  debts  acknowledged  on  statutes  mercnant,  or 
iBtutes  staple,  (pursuant  to  the  statutes  13  Edw.  1,  de  merca- 
ktrSm^  and  27  Edw.  3,  c.  9) ;  upon  forfeiture  of  these,  the 
Ixxly,  lands,  and  goods  may  all  be  taken  at  once  in  execution, 
to  compel  the  payment  of  the  debt  The  process  herein  is 
Dsoally  called  an  extent^  or  extendi  facias^  because  the  sheriff 
b  to  cause  the  lands,  &c.  to  be  appraised  to  their  full  extended 
value  before  he  delivers  them  to  the  plaintiff,  that  it  may  be 
oertainly  known  how  soon  the  debt  will  be  satisfied.  By 
33  Hen.  8,  c.  39,  all  obligations  made  to  the  king  shall  have  F.  N.  B.  131. 
the  same  force,  and,  of  consequence,  the  same  remedy  to 
recover  them  as  statute  staple;  and  his  debt  shall,  in  suing 
oat  execution,  be  preferred  to  that  of  every  other  creditor 
who  has  not  obtained  judgment  before  the  king  commenced 
his  suit  The  king^s  judgment  also  affects  all  lands  which  his  33  Hen.  8,  c. 
debtor  has  either  at  or  after  the  time  of  contracting  his  debt,  ^^'  ^  ^^' 
or  which  any  of  his  officers  mentioned  in  13  Eliz.  c.  4,  have 
at  or  after  the  time  of  entering  on  the  office ;  so  that  if  such 
officer  of  the  crown  alienes  for  a  valuable  consideration,  the 
land  shall  be  liable  to  the  king's  debt,  even  in  the  hands  of  a 
hwdjide  purchaser,  though  the  debt  to  the  king  was  con- 
tracted many  years  after  the  alienation  (A).  Whereas  by  the  lO  Rep.  66.66. 
Statute  of  Frauds,  29  Car.  2,  c.  3,  judgments  between  sub- 
ject and  subject  shall  not  bind  the  land  in  the  hands  of  a 
4«uf  j&fe  purchaser,  but  only  from  the  day  of  actually  signing 
4e  same,  which  is  directed  by  the  statute  to  be  punctually 
entered  on  the  record ;  nor  shall  the  writ  of  execution  bind 
4e  goods  in  the  hands  of  a  stranger  or  a  purchaser,  but  only  skin.  267. 
5tmi  the  actual  deUvery  of  the  writ  to  the  sheriff  or  other 
officer,  who  is  therefore  ordered  to  endorse  on  the  back  of  it 
he  day  of  his  receiving  the  same  (/). 


ift)  By  2  Vict.  c.  11,  no  judgroent«  statute,  or  recofj^zance,  thereafter  to  be  obtained 
reatered  into,  in  the  name,  or  upon  the  proper  account  of  the  queen,  or  inquisition  by 
hieh  any  debt  shall  be  found  due  to  the  queen,  or  obligation,  or  specialty  to  be  there- 
ker  made  to  the  queen,  as  directed  by  33  Hen.  8,  or  any  acceptance  of  office  to  be 
isreafter  accepted  by  officers  whose  lands  shall  thereby  become  liable  to  the  payment 
id  satisfiiction  of  arrearages  under  13  Eliz.  shall  affect  any  lands,  tenements,  or  here- 
taments  as  to  purchasers  or  mortgagees,  unless  and  until  a  memorandum  or  minute 
eraof  Aal\  be  entered  with  the  senior  master  of  the  court  of  common  pleas,  who  shall 
rthvith  enter  the  particulars  in  a  book,  to  be  intituled  "  the  index  to  debtors  and 
ooontanta  to  the  crown,"  which  is  to  be  open  to  inspection  by  all  persons. 
(0  But  as  to  the  party  himself,  and  all  others,  except  purchasers  for  a  valuable  con- 
loatioii ;  writs  of  execution  bind  the  goods  from  their  teste,  yet  the  property  is  not 
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When  the  plaintiff's  demand  is  paid,  satis&cticm  ought  to 
be  entered  on  the  record ;  but  all  these  writs  of  executioD 
must  be  sued  out  within  a  year  and  a  day  after  the  judgment 
is  entered,  otherwise  by  13  £dw.  1,  c.  45,  a  scire  faciatmxxA 
issue  for  the  defendant  to  show  cause  why  the  judgment 
should  not  be  revived  and  execution  had  against  him,  to 
which  the  defendant  may  plead  such  matter  as  he  has  to 
allege,  or  the  plaintiff  may  still  bring  an  action  of  debt  founded 
on  the  judgment 
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OF   PROCEEDINGS  IN   THE  COURTS  OF   EQUITY. 

Upon  the  abolition  of  the  court  of  wards  the  care  which  4c 
crown  was  bound  to  take,  as  guardian  of  its  in£uit  tenantS) 
was  extinguished  in  every  feodal  view ;  but  resulted  to  the 
king  in  his  court  of  chancery,  together  with  the  general  pro- 
tection of  all  other  infants  in  the  kingdom.  When  tbeiefore 
a  fatherless  child  has  no  other  guardian,  the  court  of  chanoei; 
has  a  right  to  appoint  one,  and  from  all  proceedings  reUdve 
thereto  an  appeal  lies  to  the  house  of  lords.  The  court  of  ex- 
chequer can  only  appoint  a  guardian  ad  litem,  to  manage  the 
defence  of  the  infant,  if  a  suit  be  commenced  against  him,  a 
power  which  is  incident  to  the  jurisdiction  of  every  court  of 
justice ;  but  when  the  interests  of  a  minor  come  before  the 
court  judicially,  in  the  progress  of  a  cause,  or  upon  a  bill,  fo 
that  purpose  filed,  either  tribunal,  indiscriminately,  will  take 
care  of  the  property  of  the  infant 

As  to  idiots  and  lunatics,  the  king  himself  used  formerly  to 
commit  the  custody  of  them  to  proper  committees  in  evciy 
particular  case ;  but  now  a  warrant  is  issued  under  the  rojal 
sign  manual  to  the  chancellor,  or  keeper  of  his  seal,  to  peifcnn 
this  office  for  him,  and  if  he  acts  improperly  in  granting  soeb 
custodies  the  complaint  must  l)c  made  to  the  king  himself  in 


divested  out  of  the  debtor  till  execution  executed;  and  an  execution  and  saleiuider* 
subsequent  writ,  delivered  to  the  sheriff,  will  bind  the  goodn ;  but  the  plaintiff,  in  tbe 
first  execution,  has  his  remedy  against  the  sheriff  if  the  non-execution  of  his  wiit  (U 
not  proceed  from  his  own  laches  ;  Payne  v.  Drew,  4  East,  523. 
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Mincil ;  but  the  previons  proceedings  on  the  commission^  to 
quire  whether  the  party  be  an  idiot  or  a  lunatic,  are  on  the 
w  side  of  the  court  of  chancery,  and  can  only  be  redressed 
r  erroneous)  by   writ  of   error   in  the   regular  course  of 

W(fl). 

The  king,  as  parens  patruPy  has  the  general  superintendence  As  to  charities. 
'  all  charitiesy  which  he  exercises  by  the  keeper  of  his  con- 
ience,  the  chancellor ;  and  therefore,  whenever  it  is  neces- 
ty,  the  attorney-general,  at  the  relation  of  some  informant 
illed  the  relator)  files  ex  officio  an  information  in  tlie  court 
chancery  to  have  the  charity  properly  established  (6).  By 
I  Eliz.  c  4,  authority  is  given  to  the  lord  chancellor  to  grant 
•mmissions  to  inquire  into  any  abuses  of  charitable  donations, 
id  rectify  the  same  by  decree  (c). 

By  the  statutes  relating  to  bankrupts  a  summary  jurisdiction  In  bankruptcy, 
given  to  the  chancellor  in  many  matters  consequential  or 
evious  to  the  commissions  thereby  directed  to  be  issued, 
)m  which  the  statutes  give  no  appeal  (cQ.  But  the  jurisdic- 
m  of  the  court  of  chancery  does  not  extend  to  some  causes 
Herein  relief  may  be  had  in  the  exchequer.  No  information 
n  be  brought  in  chancery  for  such  mistaken  charities  as  are 
ven  to  the  king  by  the  statutes  for  suppressing  superstitious 
es;  nor  can  chancery  give  any  relief  against  the  king,  or 
rect  any  act  to  be  done  by  him,  or  make  any  decree  disposing 


(a)  See  now  2  &  3  Win.  4,  regulating  the  case  and  treatment  of  insane  persons  in 
iglaod,  amended  by  3  &  4  Wm.  4,  c.  64,  and  continued  by  1  &  2  Vict.  c.  73. 
And  see  the  act  1  &  2  Vict.  c.  14,  repealing  so  much  of  39  &  40  Geo  3,  as  authorised 
igistrates  to  commit  to  gaols,  or  houses  of  correction,  persons  who  are  apprehended 
der  circumstances  denoting  a  derangement  of  mind  and  a  purpose  of  committing  a 
me,  and  making  other  provisions  for  the  safe  custody  of  such  persons. 
[h)  See  the  act  2  Wm.  4,  c.  57,  continuing  and  extending  the  provisions  of  59  Geo.  3, 
PI,  for  giving  additional  facilities  in  applications  to  courts  of  equity,  regarding  the 
inagement  of  estates  and  funds  belonging  to  charities  ;  and  for  making  certain  pro- 
ions  respecting  estates  or  funds  belonging  to  charities.  The  courts  of  chancery  and 
:hequer  are  empowered  to  make  conveyances  of  charity  estates  in  certain  cases.  Where 
le  are  no  existing  trustees  the  resident  ministers  and  churchwardens  are  empowered 
receive  rent-charges  belonging  to  charities.  And  see  the  provisions  of  the  Municipal 
rporations  Act,  5  &  6  Wm.  4,  c.  7Q,  ss.  71,  72,  73,  74,  and  75,  as  to  the  appointment 
tmtteee  of  charitable  trusts,  in  trust  for  which,  bodies  corporate  then  stood  seised  or 
Messed  of  hereditaments  and  personal  estate. 

[e)  A  more  summary  remedy  by  petition  and  order  thereon  is  now  given  by  52  Geo.  3, 
101. 

[i)  By  I  &  2  Wm.  4,  c.  56,  "  an  act  to  establish  a  court  in  bankrupcy."  The  juris- 
:tion  in  bankruptcy  was  transferred  to  the  court  of  review,  subject  to  an  appeal  to  the 
^  chancellor  and  the  house  of  lords  in  certain  cases,  see  ante,  p.  279* 
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of,  or  afibcting  his  property,  nor  even  in  cases  where  he  is  a 
royal  trustee.  Such  causes  must  be  determined  in  the  court 
of  exchequer,  as  a  court  of  revenue,  which  alone  has  power 
over  the  king^s  treasure,  and  the  officers  employed  in  its  mft- 
nagement,  unless  where  it  properly  belongs  to  the  duchy  conrt 
of  Lancaster,  which  has  also  a  similar  jurisdiction  as  a  count  of 
revenue.  In  all  other  matters  what  is  said  of  the  coort  of 
equity  in  chancery  will  be  equally  applicable  to  the  other 
courts  of  equity. 
The  general  Equity,  in  its  true  and  genuine  meaning,  is  the  soul  and 

M  now  un3er-^  spirit  of  all  law :  positive  law  is  construed,  and  rationalhrnvi 
stood  and  made  by  it  In  this,  equity  is  synonymous  to  justice,  in  tha^ 
^"^"  to  the  true  sense  and  sound  interpretation  of  the  rule.    Tilt 

rules  of  decision  are,  in  both  the  courts  of  law  and  eqm^i 
equally  apposite  to  the  subjects  of  which  they  take  cognizance. 
Where  the  subject  matter  is  such  as  requires  to  be  determined 
according  to  right  and  justice,  as  generally  upon  actions  on  die 
case,  the  judgments  of  the  courts  of  law  are  guided  bj  die 
most  liberal  equity.     In  matters  of  positive  right  both  coorto 
must  submit  to  and  follow  those  ancient  and  invariable  maziniB 
which  are  left  and  handed  down  to  us.     Both  follow  the  law 
of  nations,  and  collect  it  from  history  and  the  most  approved 
authors  of  all  countries,  where  the  question  is  the  object  of 
that  law,  as  in  case  of  the  privileges  of  ambassadors,  hostagei^ 
or  ransom  bills.     In  mercantile  transactions  they  follow  die 
marine  law,  and  argue  from  the  usages  and  authorities  re- 
ceived in  all  maritime  countries.     Where  they  exercise  scon- 
current  jurisdiction  they  both  follow  the  law  of  the  proper 
forum  ;  in  matters  originally  of  ecclesiastical  cognizance  they 
both  equally  adopt  the  canon  or  imperial  law,  according  to  die 
nature  of  the  subject ;  and  if  a  question  came  before  eitbcr 
which  was  properly  the  object  of  a  foreign  municipal  law,  they 
would  both  receive  information  as  to  the  rule  of  the  coontiy) 
and  decide  accordingly. 
As  to  mode  of      When  facts,  or  their  leading  circumstances,  rest  only  in  the 
proof.  knowledge  of  the  party,  a  court  of  equity  applies  itself  to  \» 

conscience,  and  purges  him  upon  oath,  with  regard  to  Ae 
truth  of  the  transaction,  and  that  being  once  discovered  die 
judgment  is  the  same  in  equity  as  at  law.  But  for  want  of 
this  discovery  at  law  the  courts  of  equity  have  acquired  a  coO" 
1  Chan.  Cas.  current  jurisdiction  with  every  other  court  in  all  matten  rf 
account  As  incident  to  accounts,  they  take  a  conctmeDt 
1^*  ^""*       cognizance  of  the  administration  of  personal  assets,  case^ 
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7  of  debts,  legacies,  the  distribution  of  the  residue,  and 
iduct  of  executors  and  administrators.     As  incident  to  2  chan.  Cas. 
ts,  they  also  take  the  concurrent  jurisdiction  of  tithes,   ^^2. 
I  questions  relating  thereto ;  of  all  dealings  in  partner-  j  ^  q^ 
and  many  other   mercantile  transactions;    and   so  of  Ab. 367. 
,  receivers,  factors,  and  agents.     From  the  same  firuitful  ^  vem.  638. 
.  the  compulsive  discovery  upon  oath,    the  courts  of 
have  acquired  a  jurisdiction  over  almost  all  matters  of 

aU  matters  in  the  private   knowledge  of  the  party,  2ChtD  Cm. 

though  concealed,  are  binding  in  conscience ;  and  all  46. 

3nts  at  law,  obtained  through  such  fraud  or  concealment; 

is  not  by  impeaching  or  reversing  the  judgment  itself, 

prohibiting  the  plaintiff  from  taking  any  advantage  of  a  3  p.  Wnu. 

snt  obtained  by  suppressing  the  truth,  and  which,  had  ^^^* 

06  facts  appeared  on  the  trial  as  now  are  discovered,  he  ^^^^  .  ^   . 
^*^  Jbidw.  4, 37, pi. 

never  have  obtamed.  21. 

mode  of  trial  is  by  interrogatories  administered  to  the  i^^^^  j^^^  ^f 
968  from  which  their  depositions  are  taken  in  writing  trial. 
rer  they  reside.     If  the  cause  arises  in  a  foreign  country, 
le  witnesses  reside  on  the  spot ;  if  in  causes  arising  in 
id  the  witnesses  are  abroad,  or  shortly  to  leave  the 
m ;  or  if  witnesses  residing  at  home  are  aged  or  infirm ; 

these  cases  furnish  a  ground  for  a  court  of  equity  to 
I  commission  to  examine  them,  and  (in  consequence)  to 
le  the  same  jurisdiction  which  might  have  been  exercised 

if  the  witnesses  could  probably  attend. 

Ii  respect  to  the  mode  of  relief.     The  want  of  a  more   xhe  mode  of 
3  remedy  than  can  be  obtained  in  the  courts  of  law,  gives  '®li®^- 
orrent  jurisdiction  to  a  court  of  equity  in  a  great  variety 
!S.     To  instance  in  executory  agreements.     A  court  of 

will  compel  them  to  be  carried  into  strict  execution,  jj^  q^  ^^y^^ 
where  it  is  improper  or  impossible;  instead  of  giving   ^6. 
les  for  their  non-performance.     And  hence  a  fiction  is 
shed  that  what  ought  to  be  done  shall  be  considered  as 
actually  done,  and  shall  relate  back  to  the  time  when  it  3  P.  Wms. 

to  have  been  originally  done;  and  this  fiction  is  so  ^^^* 
'pursued  through  all  its  consequences,  that  it  necessarily 
les  out  into  many  rules  of  jurisprudence,  which  form  a  ^  ql  |>^  14 
I  regular  system.     So  of  waste  and  other  similar  injuries  ^  ck.  Cas.  32 
rt  of  equity  takes  a  concurrent  cognizance  in  order  to 
\t  them  by  injunction.     Over  questions  that  may  be  |  y^^^  20B. 
It  law  in  a  great  multiplicity  of  actions,  a  court  of  equity  f*"^*  Chn- 
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1  P.  Wins. 
672. 

Stra.404. 

2  P.  Wms. 
156. 

1  Vern.  32. 

1  P.  Wms. 
239. 

1  Vera.  237. 

2  Vera.  84. 

1  £q.  Cas. 
Abr.  337. 

The  trae  oon- 
struction  of 
securities  for 
money. 


The  form  of 
a  trust  or 
second  use. 
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assumes  a  jurisdiction  to  prevent  the  expense  and  Tezidontfj 
endless  litigation  and  suits.     In  various  kinds  of  faak  't 
assumes  a  concurrent  jurisdiction,  not  only  for  the  ale  of  I 
discovery,  but  of  a  more  extensive  and  specific  relief:  m  \f 
setting  aside  fraudulent  deeds,  decreeing  reconveyance^  ci! 
directing  an  absolute  conveyance  merely  to  stand  as  a  sec 
And  lastly,  for  the  sake  of  a  more  beneficial  and  OQn|te| 
relief  by  decreeing  a  sale  of  lands,  a  court  of  equity  hdldi)h| 
of  all  debts,  incumbrances,  and  charges  that  may  atfect  ittfj 
issue  thereout 

The  true  construction  o{  securities  for  money  lent  isanotej 
fountain  of  jurisdiction  in  courts  of  equity.     When  they 
the  penalty  of  a  bond  to  be  the  form,  and  that  in  substnMX 
was  only  as  a  pledge  to  secure  the  repayment  of  the  sum  Ml 
^de  advanced,  with  a  proper  compensation  for  the  use,  ^\ 
laid  the  foundation  of  a  regular  series  of  detenninatioDfl^iriii| 
have  settled  the  doctrines  of  personal  pledges  or  secDritiefl^fllj 
are  equally  applicable  to  mortgages  of  real  property.   Tb 
mortgagor  continues  owner  of  the  land,  the  mortgagee^of  ik 
money  lent  upon  it :  but  this  ownership  is  mutually  tranflfanij 
and  the  mortgagor  is  barred  from  rederf^on,  if  when  aW 
upon  by  the  mortgagee  he  does  not  redeem  within  a  ti» 
limited  by  the  court,  or  he  may /^  when  out  of  posseadoo  k 
barred  by  length  of  time  by  analogy  to  the  Statute  of  limto- 
tions(/). 

The  form  of  a  trust  or  second  use,  gives  the  courts  of  eqiif 
an  exclusive  jurisdiction  as  to  the  subject  matter  of  all  flC^A- 
ments  and  devises  in  that  form,  and  of  all  the  IcMig  ta* 
created  in  the  present  complicated  mode  of  conveyanciDI 
But  the  trust  is  governed  by  nearly  the  same  rules  as  wooB 
govern  the  estate  in  a  court  of  law,  if  no  trustee  was  inteipoiA 
and  by  a  regular  positive  system   established  in  the  comttw 


(/)  By  3  &  4  Wm.  4,  c.  27,  s.  '28»  a  mortgagor  is  barred  at  the  end  of  twenty  jeui 
from  the  time  when  the  mortgagee  took  possession,  or  from  the  hat  written  adntfv- 
ledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption  given  to  the  mort* 
gagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  psa* 
in  writing,  signed  by  the  mortgagor  or  person  claiming  through  him.  But  by  7  Wa.^ 
and  I  Vict.  c.  28,  persons  entitled  to  or  claiming  under  any  mortgage  of  land*  &e.f  Bif 
make  an  entry,  or  bring  an  action  or  suit,  to  recover  such  land,  at  any  time  within  tueiV 
years  after  the  last  payment  of  any  part  of  the  principal  money  or  interest,  ahhoo^ 
more  than  twenty  years  may  have  elapsed,  since  the  time  at  which  the  right  to  oab 
such  entry,  or  bring  such  action  or  suit,  shall  have  first  accrued. 
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(vity,  the  doctrine  of  trusts  is  now  reduced  to  as  great  a  cer- 
inty  as  that  of  legal  estates  in  the  courts  of  the  common  law. 
Hie  first  commencement  of  a  suit  in  chancery  is  by  pre-  Of  the  pro- 
ving a  bill  to  the  lord  chancellor  in  the  style  of  a  petition,  ^^^IjSty. 
ftting  forth  the  circumstances  of  the  case  at  length,  and 
■ying  relief  at  the  chancellor's  hands,  and  also  process  of 
kpoBna  against  the  defendant  to  compel  him  to  answer  upon 
ih  to  all  the  matter  charged  in  the  bilL  And  if  it  be  to 
det  the  possession  of  lands,  to  stay  waste,  or  to  stop  pro- 
edings  at  law,  an  injunction  is  also  preyed  in  the  nature  of 
I  imUrdictvm  by  the  civil  law,  commanding  the  parties  to 
use.  This  bill  must  call  all  necessary  parties,  however  re-  Reqniaites  of « 
otely  concerned  in  interest,  before  the  court,  otherwise  no 
Msee  can  be  made  to  bind  them,  and  must  be  signed  by 
nosel  as  a  certificate  of  its  propriety.  For  it  must  not 
stain  matter  either  scandalous  or  impertinent ;  if  it  does, 
le  defendant  may  refiise  to  answer  it  till  such  scandal 
r  impertinence  is  expunged,  which  is  done  upon  an  order 
)  refer  it  to  one  of  the  officers  of  the  court,  called  a 
mter  in  chancery,  of  whom  there  are  twelve,  including  the 
HBter  of  the  rolls.  When  the  bill  is  filed  in  the  office  of  the 
ii  derks,  if  an  injunction  be  prayed  therein,  it  may  be  had 
tTarious  stages  of  the  cause,  according  to  the  circumstances 
I  the  case.  If  the  bill  be  to  stay  execution  upon  an  op-  Of  filing  KlU 
(RBBive  judgment,  and  the  defendant  does  not  put  in  his  J^u^ctiom!* 
uwer  within  the  stated  time  allowed  by  the  rules  of  the 
ionrt,  an  injunction  will  issue  of  course ;  and  when  the  answer 
XNoes  in,  the  injunction  can  only  be  continued  upon  a  suf- 
nent  ground  appearing  fi*om  the  answer  itself  But  if  an 
igiiDction  be  wanted  to  stay  waste  or  other  injuries  of  an 
qoally  urgent  nature,  then  upon  the  filing  of  the  bill  and  a 
loper  case  supported  by  affidavits^  the  court  will  grant  an 
igunction  immediately  to  continue,  till  the  defendant  has  put 
1  his  answer,  and  till  the  court  shall  make  some  further  order 
Xiceming  it:  and  when  the  answer  comes  in,  whether  it 
lall  be  dissolved  or  continued  till  the  hearing  of  the  case, 

determined  by  the  court  upon  argument  drawn  from  con- 
lering  the  answer  and  affidavit  together.    But  upon  common  Of  process  of 
h,  as  soon  as  they  are  filed,  process  o( subpoena  is  taken  out;       ^ 
lich  is  a  writ  commanding  the  defendant  to  appear  and 
swer  to  the  bill  on  pain  of  100/.     And  if  the  defendant,  on 
"vice  of  the  subposnay  does  not  appear  within  the  time  limited 

the  rules  of  die  court,  and  plead,  demur,  or  answer  to  the 

I  I 
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Of  process  for  bill,  he  is  then  said  to  be  in  contempt ;  and  the  procenesof 

contempt.         contempt  are  awarded  against  him,  which  are  an  attadmed 

in  the  nature  of  a  capias ;  an  attachment  with  proclamatimf 

and  a  commission  of  rebellion.     If  this  last  &ils  to  return  lam, 

the  court  sends  a  setjeant  at  arms  in  quest  of  him,  and  if  hi 

Sequatratiou,    eludes  this  scarch,  a  sequestration  issues  against  his  penoBil 

estate,  and  the  profits  of  his  real  estate,  after  which  the  plan- 

Bill  then  taken  tiff's  bill  is  to  be  taken  pro  confessoy  and  a  decree  to  be  mdk 

pro  eomfeuo.      accordingly ;  but  if  he  is  taken  upon  this  process,  he  is  co» 

mitted  to  prison  till  he  puts  in  his  appearance  or  aiiswer(/) 
Of  iprocess  The  process  against  a  body  corporate  is  by  distringas;  ttl 

^^^^^  ^  if  a  peer  is  the  defendant,  the  chancellor  sends  a  letter  missm 
peer,  and  requesting  his  appearance,  on  &ilure  of  which  a  sequesMia 

house  of  issues  against  his  lands  and  goods.     The  same  process  (exn|i 

commons.  the  letter  missive)  issues  against  a  member  of  the  houaerf 

commons. 
Of  suing  out  Where  the  ordinary  process  of  M<^a?iia  cannot  be  semi 

process.  ^  ^  ^^  ^^^^^  ^f  ^^  defendant  absconding,  a  day  is  appointBi 

1  wr^^ae,  ^°^  ^.  ^PP^*'  ^  ^^  ^"^  ^^  ^^  plaintiff;  which  must  be  i»- 
serted  in  the  London  Gazette^  read  in  the  parish  church  mn 
the  defendant  has  lived  {g)j  and  fixed  up  in  the  royal  ex- 
change ;  and  if  the  defendant  does  not  appear  upon  that  d^y 
the  bill  must  be  taken  pro  confesso. 
Practice  where        After  appearance^  the  defendant  is  to  demurs  plead,  or 
appwrn"*^*     ^^^^'     -^  demurrer  in  equity  is  nearly  of  the  same  natere 
Demurrer  in      ^  ^  demurrer  in  law ;  being  an  appeal  to  the  judgment  of  the 
equity.  court,  whether  the  defendant  shall  be  bound  to  answer  the 

plaintiff's  bill,  as  for  want  of  sufficient  matter  of  equity  con- 
tained therein  ;  or  where  the  plaintiff,  upon  his  own  showing 
appears  to  have  no  right ;  or  where  the  bill  seeks  a  discoreij 
of  a  thing  which  may  cause  a  forfeiture  of  any  kind,  or  wtj 
convict  a  man  of  any  criminal  misbehaviour. 

If  on  demurrer  the  defendant  prevails,  the  bill  will  be  dis- 
missed ;  but  if  it  be  overruled,  the  defendant  is  ordered  to 
answer. 
What  pleas  A  plea  may  be  either  to  the  jurisdiction  of  the  court,  or  to 

JltS^^  "^y  the  person  of  the  plaintiff,  if  under  disability,  or  in  iar,  showing 
May  plead  as  some  matter  why  the  plaintiff  can  demand  no  rehef  Bat  a 
to  part,  demur    man  may  plead  as  to  part,  demur  as  to  part,  and  answer  the 

(/)  See  now  11  Geo.  4,  and  1  Wm.  4,  altering  and  amending  the  laws  regaidiDfT 
commitments  by  courts  of  equity  for  contempts,  and  taking  bills  pro  eoitfesso,  tbe  Jin>- 
visions  of  which  are  extended  by  2  Wm.  4,  c.  58. 

(9)  By  7  Wm.  4,  and  1  Vict,  notices  theretofore  usually  read  daring  dirinesemcc 
are  to  be  fixed  upon  the  church  doors. 
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regidae.  No  exceptions  to  the  formal  minutue  in  the  pleadings  u  to  part,  and 
tte  allowed  which  may  be  amended.  J^idS.  * 

An  answer  is  the  most  usual  defence  that  is  made  to  a  of  the  answer, 
plaintiff's  bill     It  is  given  in  upon  oath^  on  the  honour  of  a 
peor  or  peeress ;  but  where  there  are  amicable  defendants, 
their  answer  is  taken  without  oath,  by  consent  of  the  plaintiff. 

If  the  defendant  lives  within  twenty  miles  of  London  he  Swearing  to 
most  be  sworn  before  one  of  the  masters  of  the  court ;  if  *^®  "»^«^» 
firther  off  there  may  be  a  dedimus  potestatem^  or  commission, 
to  take  his  answer  in  the  country.     An  answer  must  be  signed  Wbich  muit 
by  counsel,  and  must  either  deny  or  confess  all  the  material  ^^^|^/ 
parts  of  the  bill ;  or  it  may  confess  and  avoid,  that  is,  justify  deny,  or  Con- 
or palliate  the  facts.     If  one  of  these  is  not  done,  the  answer  ^(^'^^^ 
may  be  excepted  to  for  insuflBciency,  and  the  defendant  be  Qf  exception 
compelled  to  put  in  a  more  sufficient  answer.     K  the  defen-  to  answer, 
dant  has  any  relief  to  pray  against  the  plaintiff  he  must  do  it 
by  an  original  bill  of  his  own,  which  is  called  a  cross-bilL  Of  cross  bill. 
After  answer  put  in,  the  bill  may  be  amended  by  adding  new  Of  amendment 
parties  or  new  matter,  and  the  defendant  is  obliged  to  answer  ^g^er. 
a&eah  to  such  amended  bill.     But  this  must  be  before  the 
plaintiff  has  replied  to  the  defendant's  answer,  whereby  the 
cause  is  at  issue ;  for  afterwards,  if  new  matter  arises  which  did 
not  exist  before,  he  must  set  it  forth  by  a  supplemental  bill   Of  simplemen. 
There  must  be  a  bill  of  revivor,  where  any  of  the  parties  die,  of  revi?or. 
by  which  the  suit  is  abated.     And  a  bill  of  interpleadevy  where  of  bill  of 
a  person  who  owes  a  debt  or  rent  to  one  of  the  parties  in  suit,   interpleader, 
but  till  the  determination  of  it  he  knows  not  to  which,  desires 
that  they  may  interplead  that  he  may  be  safe  in  the  payment 
In  the  last  case  it  is  usual  to  order  the  money  to  be  paid  into 
ooort    If  the  plaintiff  finds  sufficient  matter  confessed  in  the  Of  the  hearing, 
defendant's  answer  to  ground  a  decree  upon,  he  may  proceed 
to  the  hearing  of  the  cause  upon  bill  and  answer  only.     But 
in  that  case  he  must  take  the  defendant's  answer  to  be  true  in 
eveiy  point     Otherwise  he  must  reply  generally  to  the  answer, 
averring  his  bill  to  be  true  and  the  answer  to  be  the  reverse. 
Upon  which  the  defendant  rejoins,  averring  the  same  on  his 
ode,  which  is  joining  issue  upon  the  facts  in  dispute,  which 
&ct8  are  proved  by  the  depositions  in  writing  of  witnesses ;  Depositions 
fcr  which  purpose  interrogatories  are  framed.     The  witnesses  Interrogato- 
Me  compellable  by  process  of  subpoena  to  appear  and  submit 
to  examination,  as  in  the  courts  of  common  law ;  and  when 
tbeir  depositions  are  taken,  they  are  transmitted  to  the  court 
ff  witnwses  to  a  disputable  fact  are  old  and  infirm,  it  is  usual  BUI  to  per- 

*■  ^  petuate  tes- 

I  I  2  ^ 
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tuDomrof  old  to  file  a  bill  to  perpetuate  their  testimony,  although  no  suit  is 
^^™  ^^'  depending.  When  all  the  witnesses  are  examined,  the  depo- 
Pttblication  of  sitions  may  be  published  by  a  rule  to  pass  pubHcation ;  after 
depodtions.  which  they  are  open  to  the^inspection  of  all  the  parties,  and 
Settiiiff  cause  Copies  may  be  taken  of  them.  The  cause  is  then  ripe  to  be 
^^  "^  set  down  for  hearing,  which  may  be  done  by  the  plaintiff  or 

defendant  before  eidier  the  lord  chancellor  or  the  marterof 
Of  tmbpana  to    the  rolls  (h).    Either  party  may  be  subpasnaed  to  hear  judgment 
be»  judgment.  ^^  ^^  ^j^y  of  the  hearing,  and  if  the  plaintiff  does  not  attend, 
his  bill  is  dismissed  with  costs;    or  if  the  defendant  makes 
Ofdisminal  of  de&ult  a  decree  will  be  made  agidnst  him.     A  plidntiff  *s  bill 
^^5on.*  ^  "^y  *^  be  dismissed  for  want  of  prosecution,  which  is  in  the 
nature  of  a  nonsuit  at  law,  if  he  neglects  to  prosecute  his  suit 
in  due  course. 
Croii  cMises.         When  there  are  cross  causes,  on  a  cross  bill  filed  by  die 
defendant  against  the  plaintiff  in  the  original  cause,  they  are 
Method  of        generally  heard  and  decreed  on  at  the  same  time.    At  the 
eanngcaiues.  bearing  the  bill  and  answer  are  opened  by  counsel,  and  the 
case  stated  on  both  sides,  the  depositions  being  read  by  one  of 
The  decree.       the  six  clerks.     After  which  the  court  pronounces  the  decree, 
Interlocutory     which  is  either  interlocutory  or  final.     It  is  seldom  final,  as  if 
Of*       tried     *^y  niatter  of  feet  is  strongly  controverted,  a  feigned  issue  is 
hy  a  jiuT  as  to   directed  to  the  bar  of  the  court  of  king's  bench  to  tiy  such 
certain  facts,      g^^  jjy  ^  j^Jy  ^^  ^^  assizes  upon  Si,  feigned  issue;  so  if  a 
Question  of       question  of  mere  law  arises,  it  is  the  practice  to  refer  it  to 
left  to  ^e         ^^6  opinion  of  the  common  law  judges,  upon  a  case  stated 
<^nmon  law      for  that  purpose,  who  hear  it  solemnly  aigued  by  counsel  on 
both,  sides,  and  certify  their  opinion  to  the  chancellor,  upon 
which  certificate  the  decree  is  usually  founded. 
Of  reference  to       Frequently  long  accounts  are  to  be  settled,  incumbrances 
the  master.        ^j^j  debts  inquired  into,  which  matters  are  by  the  decree  on 
the  first  hearing  referred  to  a  master  in  chancery,  to  examine 
and  report  upon,  whose  report  may  be  excepted  to,  disap- 
proved, and  overruled;  otherwise  it  is  confirmed  and  made 
absolute  by  the  court 
Of  final  hear-        When  all  issues  are  tried  and  settled,  and  all  references  to 
ing  and  decree.  ^^  master  ended,  the  cause  is  again  brought  to  hearing  upon 
the  matters  of  equity  reserved,  and  a  final  decree  is  made,  the 
How  d  performance  of  which  is  enforced  (if  necessary)  by  commit- 

enforced.  ment  of  the   person  or  sequestration  of  the  party's  estate 

And  if  by  this  decree  either  party  thinks  himself  aggrieved, 
Rehearing.        he  may  petition  the  chancellor  for  a  re-hearing;  upon  irfucn 

C^)  Or  the  vice-chancellor. 
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dl  the  evidence  taken  in  the  cause,  whether  read  before,  or 

ool^  is  now  admitted  to  be  read.     After  the  decree  is  signed  After  enrol- 

md  enrolled  it  cannot  be  reheard  or  rectified,  but  by  bill  of  ™®?^  ^^  °^ 

•'  review  or 

review,  or  by  appeal  to  the  house  of  lords.  appeal  to  the 

A  bill  of  review  may  be  had  upon  apparent  error  in  judg-  l>o«««o^^<>^- 
ment  appearing  on  the  fece  of  the  decree,  or  by  special  leave  renew. 

of  the  court,  upon  oath  made  of  the  discovery  of  new  matter 
or  evidence,  which  could  not  possibly  be  had  or  used  at  the 
tifloe  when  the  decree  passed. 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  Appeal  to  the 
die  dernier  resort  of  the  subject,  who  thinks  himself  aggrieved     "^  w  lords. 
hj  an  interlocutory  order  or  final  determination  in  this  court ; 
and  it  is  effected  by  petition  to  the  house  of  peers,  and  not  by 
writ  of  error,  as  upon  judgments  at  common  law.     But  no  cmb.Bep.l66, 
new  evidence  is  admitted  in  the  house  of  lords ;  for  it  is  a  166. 
practice  unknown  to  our  law  (though  followed  in  the  spiritual 
eonrts),  when  the  superior  court  is  reviewing  the  sentence  of 
an  inferior,  to  examine  the  justice  of  the  former  decree  by 
evidence  that  was  never  produced  below. 


BOOK  THE  FOURTH 

OF  PUBLIC  WRONGS. 


CHAPTER  L 

W  THE   NATURE  OF  CHIMES  AND   THEIR  PUNISHMENT. 

A  CRDiE,  or  misdemeanor,  is  an  act  committed,  or  omitted,  in  Definition  of 

__m 9 

violation  of  a  pubhc  law,  either  forbidding  or  conmianding  it  2^^^^^*" 

lliis  general  definition  comprehends  both  crimes  and  misde- 

nieanors,  which,  properly  speaking,  are   mere   synonymous 

terms,  though  in  common  usage  the  word  ^^ crimes"  is  made 

to  denote  such  ofiences  as  are  of  a  more  atrocious  dye ;  while 

sniller  fiuilts  and  omissions  of  less  consequence  are  comprised 

tuider  the  gentler  names  of  '^  misdemeanors"  only  (a). 


(D  In  the  EngU^h  law,  misdemeanor  is  generally  used  in  contradistinction  tafehmy,  and 
"(iadeiiiflaiKirs  comprehend  all  indictable  offences  which  do  not  amount  to  felony ;  as 
Perjury,  battery,  libels,  conspiracies,  &c.— 2lfr.  Christian's  note  to  BL  Com,  v.  4,  p.  5. 
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Difltmction 
between  crimes 
and  civil  in- 
juries. 


Every  crime 
includes  a 
public  wrong 
and  a  civil 
injury;  and  in 
some  cases  the 
offender  may 
be  compelled 
to  make  satis- 
faction for  each 
separately. 


The  object  of 
criminal  laws 
twofold:  l.To 
redress  the 
injury  done : 
andl  To 
prevent  the 
repetition  of  it. 

The  power 
of  punishment 
vested  by 
general  con- 
sent in  the 
magistrate. 


That  general 
consent  renders 
punishments 
lawful. 


OP   THE   NATURE   OF   CRI3IE8 

The  distinction  of  public  wrongs  from  private,  of  crimes 
and  misdemeanors  from  civil  injuries,  consists  in  this:  that 
private  vnrongs  or  civil  injuries  are  an  infringement  or  priva- 
tion of  the  civil  rights  which  belong  to  individuals,  considered 
merely  as  individuals ;  public  wrongs,  or  crimes  and  misde- 
meanors, are  a  breach  and  violation  of  the  public  rights  and 
duties  due  to  the  whole  community,  considered  as  a  com- 
mimity,  in  its  social   aggregate   capacity.     In  all   cases  the 
crime  includes  an  injury ;  every  public  offence  is  also  a  pri- 
vate wrong,  affecting  the  individual  as  well  as  the  conmiuni^. 
Thus  treason,  in  imagining  the  king's  death,  involves  in  it 
conspiracy  against  an  individual,  which  is  also  a  civil  injuij; 
but  as  in  its  consequences  it  principally  tends  to  the  dissolo- 
tion  of  government,  and  the  destruction  of  the  order  and  peace 
of  society,  this  denominates  it  a  crime  of  the  highest  magni- 
tude.    Murder  is  an  injury  to  the  life  of  an  individual ;  but 
the  law  of  society  considers  principally  the  loss  which  die 
state  sustains  by  being  deprived  of  a  member,  and  its  per- 
nicious example.     Robbery  may  be  considered  in  the  same 
view :  it  is  an  injury  to  private  property ;  but  were  that  all, 
a  civil  satisfaction  in  damages  might  atone  for  it ;  the  public 
mischief  is  the  thing,  for  the  prevention  of  which  our  laws 
have  made  it  a  capital  offence.     Upon  the  whole,  the  law  has 
a  double  view  in  taking  cognizance  of  wrongs,  viz.  to  redress 
the  party  injm-ed,  and  to  secm-e  to  the  public  the  benefit  of 
society,  by  preventing  or  punishing  every  breach  and  viok- 
tion  of  those  laws,  which  the  sovereign  power  has  established 
for  the  government  and  tranquillity  of  the  whole. 

The  right  of  the  temporal  legislature  to  inflict  discre- 
tionary penalties  for  crimes  against  the  law  of  nature,  which 
in  a  state  of  nature  is  vested  in  all  mankind,  is  in  a  state  of 
society  transferred  from  individuals  to  the  sovereign  power, 
whereby  men  are  prevented  from  being  judges  in  their  oim 
causes,  an  evil  which  civil  government  was  intended  to 
remedy.  Whatever  power,  therefore,  individuals  had  of  pun- 
ishing offences  against  the  law  of  nature,  is  now  vested  in  tbe 
magistrate  alone,  who  bears  the  sword  of  justice  by  the  con- 
sent of  the  whole  community. 

As  to  offences  merely  against  the  laws  of  society,  which  arc 
only  mala  prohibita,  and  not  mala  in  se^  the  temporal  magis- 
trate is  also  empowered  to  inflict  coercive  penalties  for  such 
transgressions ;  the  lawfrilness  whereof  is  founded  iqx)n  this 
principle,  that  the  law  by  which  individuals  sufier  was  made 
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by  their  own  consent,  it  being  a  part  of  the  original  contract 
into  which  they  entered  when  first  they  engaged  in  society. 

The  end  or  final  cause  of  human  punishments  is  not  by  The  object  of 
Bray  of  atonement  or  expiation  for  the  crime  committed,  for  P«»n«*»™ent. 
lut  must  be  left  to  the  just  determination  of  the  Supreme 
Being,  but  as  a  precaution  against  future  offences  of  the  same 
and.    This  is  effected :  by  die  amendment  of  the  offender  by 
mprisomnent  or  otherwise:   or  by  deterring  others  by  the 
brad  of  his  example  from  offending  in  the  like  way  "  ut  pcena  Prociuentio,i6. 
asTully  expresses  it)  adpaucosy  metus  ad  omneSy  perveniaf  {b)* 

The  measure  or  quantity  of  pimishment  can  never  be  deter-  The  measure 
nined  by  any  invariable  rule ;  but  it  must  be  left  to  the  arbi-  of  punishment. 
tntion  of  the  legislature  to  inflict  such  penalties  as  are  war- 
ranted by  the  laws  of  nature  and  society,  and  such  as  appear 
to  be  best  calculated  to  answer  the  end  of  precaution  against 
fotore  offence& 


CHAPTER   11. 

OF   THE   PERSONS  CAPABLE  OF   COMMITTING   CRIMES. 

All  the  several  pleas  and  excuses,  which  protect  the  com-  What  persons 
iritter  of  a  forbidden  act  from  the   punishment  which  is  ^pabirof"**^ 
otherwise  annexed   thereto,   may  be  reduced  to  this  single  committing 
onsideration,  the  want  or  defect  of  wilL     To  make  a  complete  *^™"^* 
rime  cognizable  by  human  laws  there  must  be  both  a  wiU  and 
ti  acU     In  all  temporal  jurisdictions  an  overt  act  or  some  open 
vidence   of   an  intended  crime   is  necessary,  in  order  to 
emonstrate  the  depravity  of  the  will,  before  the  man  is  liable 
}  punishment     And  as  a  vicious  will  without  a  vicious  act  is 
D  crime,  so  an  unwarrantable  act  without  a  vicious  will  is  no 
ime.     There  are  three  cases  in  which  the  will  does  not  join  j^^  species 
ith  the  act:  where  there  is  a  defect  of  understanding,  for  he  ofdefectofwill. 
lat  has  no  understanding  can  have  no  will  to  guide  his  ?^*^5|^' 
>Ddact     Where  there  is  imderstanding  and  will  sufficient  Neutrality  of 
saiding  in  the  party ;  but  not  called  forth  and  exerted  at  the  will  from  mii. 
me  of  the  action  done ;  which  is  the  case  of  all  offences  ignorance. 
ommitted  by  chance  or  ignorance.     Here  the  will  sits  neuter ; 


(5)  And  Cicero  (Cic.  in  Cat.  Or.  4),  Itaque,  ut  aliqua  in  vita  fonnido  improbis  esset 
pOBta,  apod  inferos  ejusmodi  qusedam  ilU  antiqui  supplicia  impiis  constituta  ease  vo- 
Inerant :  quod  videlicit  intelligebant,  his  remotis,  non  esse  mortem  ipsam  pertimescendam. 
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Constraint  of 
will,  as  com- 
pulsion or 
necessity. 


Infancy  or 
non-age. 

1  Hawk.  P.  C. 
2. 

1  Hal.  P.  C. 
20,  21,  22. 


Infancy. 

'With  reference 
to  capital 
crimes. 


Mir.  c  4,  s. 
16. 

1  Hal.  P.  C. 
27. 

Dalt  Jus.  c. 
147. 


Idiocy  or 
lunacy  an 
excuse  for 
crime. 


OF   THE   FBRSONS  CAPABLE 

and  neither  concurs  with  the  act,  nor  disagrees  to  it  And 
when  the  action  is  constrained  by  some  outward  force  and 
violence,  the  will  counteracts  the  deed,  and  disagrees  to  wliit 
the  man  is  obliged  to  perform.  It  will  be  the  businenrf 
this  chapter  to  consider  the  several  species  of  defect  in  inD, 
as  they  come  under  some  one  or  other  of  these  general  heads: 
as  infancy,  idiocy,  lunacy,  and  intoxication,  which  &11  under 
the  first  class ;  misfortune  and  ignorance,  which  may  be  refisired 
to  the  second ;  and  compulsion  or  necessi^  which  may  rank 
in  the  third. 

Infants  under  the  age  of  discretion  ought  not  to  be  punished 
by  any  criminal  prosecution.  The  law  of  England  does  in 
some  cases  privilege  an  in&nt  imder  twenty  one  as  to  ccMmnoo 
misdemeanors ;  so  as  to  escape  fine,  imprisonment  and  the 
like ;  and  in  cases  of  omission,  as  not  repairing  a  bridge,  or  t 
highway :  for  not  having  the  command  of  his  fortune  till  twen^- 
one,  he  wants  the  capacity  to  do  those  things  which  the  hv 
requires.  But  where  there  is  any  notorious  breach  of  the 
peace,  a  riot,  battery,  or  the  like,  an  infant  above  fourteen  is  ai 
liable  to  suffer  as  a  person  of  twenty-one. 

With  r^ard  to  capital  crimes,  the  law  is  more  minute  and 
circumspect;  distinguishing  with  greater  nicety,  the  seveial 
degrees  of  age  and  discretion.  The  capacity  of  doing  ill,  or 
contracting  guilt,  is  not  so  much  measured  by  yean  and  dajs^ 
as  by  the  delinquent's  understanding  and  judgment  For  one 
lad  of  eleven  may  have  as  much  cunning  as  another  at  fourteen ; 
and  in  these  cases  our  maxim  is  that,  '^  maUtia  supplet  ietatem,* 
under  seven  years  of  age  an  infant  cannot  be  guilty  of  felooy; 
for  then  a  felonious  discretion  is  almost  an  impossibility  in  natuiey 
but  at  eight  years  old  he  may  be  guilty  of  felony.  Under 
fourteen,  if  it  appears  to  the  court  and  jury  that  an  infiint  is 
doli  capaxy  and  can  discern  between  good  and  evil,  he  may  be 
convicted  and  suffer  death.  But  in  all  such  cases  the  evidence 
of  maUce  which  is  to  supply  age,  ought  to  be  strong  and  dear 
beyond  all  doubt  and  contradiction. 

The  second  case  of  a  deficiancy  in  will,  which  excuses  from 
the  guilt  of  crimes,  arises  also  fi'om  a  defective  or  vitiated 
understanding,  viz.,  in  an  idiot  or  lunatic.  For  the  rule  of  law 
as  to  the  latter,  which  may  be  adopted  as  to  the  former,  is  that 
furiosus  furore  solum  punitur,  (a)  In  criminal  cases,  idiots,  and 
lunatics  are  not  chargeable  for  their  own  acts,  if  committed 
when  imder  these  incapacities.     They  connot  be  arraigned  or 


(a)  "  A  madman  is  punished  by  bis  madness  alone.*' 
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tiied  fiir  offimces  committed  in  sound  memory.  And  i^  after 
tnalaiid  conviction,  a  man  loses  his  senses,  judgment  and 
oecation  shall  be  stayed.  But  if  there  be  any  doubt  as  to  the 
inity  it  shall  be  tried  by  a  jury.  Yet  as  to  artificial  madness 
obntarily  contracted  by  drunkenness  or  intoxication,  which 
jepriving  men  of  their  reason  puts  them  in  a  temporary 
bnenzy;  our  law  looks  upon  this  as  an  aggravation  of  the 
Iknce,  rather  than  as  an  excuse  for  any  criminal  behaviour. 

Another  deficiency  of  will  is  where  a  man  commits  an  Deficiency  of 
nlawfid  act  by  misfortune  or  chance,  and  not  by  design.  J^J^^^^^ 
\ae  the  will  observes  a  neutrality,  and  does  not  co-operate  fortune  or 
ith  the  deed ;  which  therefore  wants  one  main  ingredient  of        ^' 
crime.     If  any  accidental  mischief  follows  the  performance 
r  a  lawful  act,  the  par^  is  excused  fi^m  guilt ;  but  if  it 
lOowB  the  doing  any  thing  unlawful  it  is  otherwise.  1  Hal.  P.  C.  39. 

Ignorance^  or  mistake,  is  another  defect  of  will ;  when  a  man  Ignonmce  of 
itending  to  do  a  lawful  act,  does  that  which  is  unlawfiiL    For  ^^  c^^tSt* 
ere  the  deed  and  the  will  acting  separately,  there  is  not  that  no|  ignorance 
ODJunction  between  them  which  is  necessary  to  form  a  criminal 
ct    But  this  must  be  an  ignorance  or  mistake  of  &ct,  and  not 
in  error  in  point  of  law.     As  if  a  man  intending  to  kill  a  thief 
n  his  own  house  by  mistake  kills  one  of  his  own  £miily,  this 
8 no  criminal  action;  but  if  a  man  diinks  he  has  a  right  to 
all  a  person  outlawed,  and  does  so;  this  is  wilful  murder. 
For  a  mistake  in  point  of  law,  which  every  person  of  discretion 
U)t  only  may,  but  is  boimd  and  presumed  to  know,  is  in 
nminal  cases  no  sort  of  defence.     Ignorantia  juris,  quod 
mque  tenetur  scire,  neminem  excusat^  is  as  well  the  maxim  of  Cro.  Car.  538. 
«r  own  law  as  it  was  of  the  Roman.  Ff.  22. 6.  9. 

Another  species  of  defect  of  will  is  that  arising  from  com^  Compnlsionor 
ikUoh  and  inevitable  necessity.     Of  this  nature  is  the  obliga-  eJ^^^Xr" 
im  of  civil  subjection ;  as  when  a  legislator  establishes  a  law,  crime, 
ommanding  a  subject  to  do  an  act  contrary  to  religion  and 
omid  morality.     The  principal  case  where  in  private  relations  As  by  the 
QDstraint  of  a  superior  is  allowed  as  an  excuse  for  criminal  J^^^^    ^"^ 
QiBcooduct,  is  with  regard  to  the  matrimonial  subjection  of  the 
rife  to  her  husband.     Neither  a  son  nor  a  servant  are  excused 
RHQ  the  commission  of  any  crime  by  the  command  or  coercion 
f  tbe  parent  or  master ;  but  if  a  woman  commit  thefl,  burglary, 
■r  other  civil  ofiences  against  the   laws  of  society,  by  the 
coercion  of  her  husband;  or  even  in  his  company,  which  the 
nrcoDstrues  a  coercion ;  she  is  not  guilty  of  ^y  crime,  being 
^^^Dsidered  as  acting  by  compulsion  and  not  of  her  own  will   i  Hai.  p.  c. 

45. 
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Compulsion 
by  duress  per 


numas. 


1  Hal.  P.  C. 

50. 
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But  it  is  not  so  in  crimes  that  are  mala  in  se,  as  murder  or 
the  like^  nor  in  treason.  And  a  wife  may  be  indicted  and  set 
in  the  pillory  with  her  husband  for  keeping  a  brothel  And 
in  all  cases  where  the  wife  offends  alone  without  the  company 
or  coercion  of  her  husband,  she  is  responsible  forheroffienoett 
much  as  a.  feme  8ole{h\ 

Duress  per  minasy  or  threats  and  menaces  which  induce  a 
fear  of  death,  or  bodily  harm,  take  away  for  that  reason  the 
guilt  of  many  crimes :  as  if  a  man  be  violently  assaulted  and 
menaced  widi  minder,  he  is  permitted  to  kill  the  afWHikuit; 
but  if  he  has  no  other  means  of  escaping  death  but  by  kiDing 
an  innocent  person,  this  force  and  fear  shall  not  acquit  him  of 
murder.  And  where  a  man  by  the  commandment  of  the  bv 
is  bound  to  arrest  another  for  any  capital  offence,  or  to  diqpene 
a  riot,  and  resistance  is  made  to  his  authority;  it  is  hen 
justifiable  and  even  necessary  to  beat,  to  wound,  or  perhaps  to 
kill  the  offenders,  rather  than  permit  the  murderer  to  esc^i^cr 
the  riot  to  continue. 


CHAPTER  in. 


OF   PRINCIPALS  AND   ACCESSARIES. 


Principals. 


1  Hal.  P.  C. 
615. 


Foster,  350. 


Rel.  52. 
Foster,  349. 


A  MAN  may  be  principal  in  an  offence  in  two  degrees.  A 
principal  in  the  first  degree,  is  he  that  is  the  actor  or  absdote 
perpetrator  of  the  crime ;  and  in  the  second  degree,  he  whob 
present,  aiding  and  abetting  the  fact  to  be  done ;  which  prr 
sence  need  not  always  be  an  actual  standing  by,  within  siglit 
or  hearing  of  the  fact ;  but  there  may  be  also  a  constructive 
presence,  as  when  one  commits  a  robbery  or  murder,  tod 
another  keeps  watch  or  guard  at  some  convenient  distmoep 
And  this  rule  has  also  exceptions,  for  in  case  of  murdff  hj 
poisoning,  a  man  may  be  a  principal  felon  by  preparing  woi 
laying  the  poison,  or  persuading  another  to  drink  it,  wfaoii 
ignorant  of  its  poisonous  quality,  or  giving  it  to  him  fiir  tbtf 
purpose,  and  yet  not  administer  it  himselj^  nor  be  pnseot 


ifi)  The  law  seems  to  protect  the  wife  in  all  felonies  committed  by  her  in  cowifSSf 
with  her  husband,  except  murder  and  manslaughter. — 1  Hal.  P.  C.  ;  Jfr.  CkntH^*^ 
note  to  BL  Com,  v.  4,  p.  29. 
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fiien  the  very  deed   of  poisoning  is  committed.      And  the  3  Inst.  138. 
ime  reasoning  will  hold  with  regard  to  other  murders  com- 
oitted  in  the  absence  of  the  murderer,  by  means  which  he 
•d  prepared  beforehand,  and  which  probably  could  not  &il 
f  their  mischievous  effect ;  in  every  of  these  cases,  the  party 
iguil^  of  murder  as  a  principal  in  the  first  degree. 
An  accessary  is  he  who  is  not  the  chief  actor  in  the  offence.  Accessaries. 
or  IS  present  at  its  performance,  but  is  someway  concerned 
mein  either  before  or  after  the  fact  committed.     In  high 
there  can  be  no  accessaries,  but  all  are  principals ;  the 
acts  that  make  a  man  accessary  in  felony,  making  him  a 

in  high  treason,  on  account  of  the  heinousness  of  the  3  inst.  laa. 
ime.     But  in  petit  treason  (a),  murder,  and  felonies  there  1  Hal.  P.  C. 
Vf  be  accessaries,   except  in  unpremeditated   offences,   as  ^^^' 
mslaiighter  and  the  like,  which  cannot  have  any  accessaries 
fore  the  &ct     In  petit  larceny  (6),  and  all  crimes  under  the  1  HaL  P.  C. 
!gree  of  felony,  there  are  no  accessaries   either  before  or  ^^^• 
fer  the  &ct;    but    all  concerned   therein  are  principals,  Ibid.  613. 
*caxise  the  law  quce  de  minimis  nan  curaty  does  not  descend 
distinguish  the  different  shades  of  guilt  in  petty  misdemea- 
ns.    It  is  a  maxim  that  accessoritu  sequitur  naturam  sui 
iiieipaUe,  and  therefore  an  accessary  cannot  be  guilty  of  a 
gher  crime  than  his  principal,  being  punished  as  partaker  of  3  Inst  139. 
18  guilt  (e) 

%:  Matthew  Hale  defines  an  accessary  before  the  &ct  to  be  An  accessary 
lewho,  being,  absent  at  the  time  of  the  crime  committed,  before  the  fact. 
3e8  yet  procure,  counsel,  or  command  another  to  commit  a  g|^  gig'  ^' 


(a)  By  9  Geo.  4,  c.  31,  8.  2,  every  offence  which  before  the  act  would  have  amounted 
petit  treason,  shall  be  deemed  to  be  murder  only,  and  no  greater  offence;  and  all 
noBt  guilty  in  respect  thereof,  whether  as  principals  or  as  accessaries,  shall  be  dealt 
iChy  indicted,  tried,  and  punished  as  principals  and  accessaries  in  murder. 
0)  By  7  &  8  Geo.  4,  c.  29>  s.  2,  the  distinction  between  grand  and  pettty  larceny 
ittbc^ished.  Every  petty  larceny  is  now  deemed  to  be  of  the  same  nature  and  sub- 
ctto  die  same  incidents  as  grand  larceny  was  before  the  act,  and  the  law  of  grand 
Bceny  is  now  applicable  to  all  cases  of  petty  larceny. 

(^)  By  7  Wm.  4,  &  I  Vict  c.  86,  s.  6,  and  7  Wm.  4,  and  I  Vict.  c.  87*  s.  9>  in  the  case 
f  enry  Helony  punishable  under  these  acts,  every  principal  in  the  second  degree,  and 
very  accessary  before  the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same 
nmier  as  the  principal  in  the  first  degree  is  hy  the  same  acts  punishable ;  and  every 
ooesMDy  after  the  hcX  to  any  felony  punishable  under  the  acts,  (except  only  a  receiver 
f  itdlen  property)  shall  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not  ez- 
(adiag  two  years.  And  see  the  acts  of  7  Geo.  4,  c.  64,  ss.  9y  10,  11 ;  7  &  8  Geo.  4, 
^,  s.  61 ;  7  &  8  Geo.  4,  c.  30,  s.  26 ;  9  Geo.  4,  c.  31,  s.  31 ;  11  Geo.  4,  and  4  Wm.  4, 
•  66,  s.  25 ;  and  2  Wm.  4,  c.  34,  s.  18. 
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crime.  And  this  holds,  even  though  the  party  killed  be  not 
in  rerum  naturoy  or  bom  at  the  time  of  the  advice  given;  ai 
if  A.»  the  reputed  father,  advises  B.,  the  mother  of  a  bMtnd 

Dyer,  186.        child  unbom,  to  kill  it  when  bom,  and  she  does  so,  A.  is  le- 

cessaiy  to  this  murder.  Whoever  procures  a  felony  to  be  com- 
mitted, though  by  the  intervention  of  a  third  person,  is  la 

Foster,  125.      accessary  before  the  &ct     He  who  commands  or  couDsdi 

another  to  commit  an  unlawful  act  is  accessary  to  all  tint 
ensues  thereupon,  but  not  to  any  act  distinct  firom  the  other; 
but  if  the  felony  committed  be  the  same  in  substance  widi  tbt 
which  is  commanded,  and  only  varying  in  some  drcumstantMl 

2  Hawk.  P.  G.  matters,  as  if  upon  a  command  to  poison  A.,  he  is  stabbedcr 

shot,  the  commander  is  still  accessary  to  the  murder  (cQ. 

An  accessary         -^  accessary  after  the  fisict  may  be,  where  a  person  knowing 

after  the  fact,     a  felony  to  have  been  committed  receives,  relieves,  comfat^ 

or  assists  the  felon  (e).     Therefore,  to  make   an  accessaij  a 

2  Hawk.  p.  C.  postfactoy  it  is  first  requisite  that  he  knows  of  the  fetony  cob* 

^^^*  mitted.     Next  he  must  receive,  relieve,  comfort,  or  assist  hiBL 

Any  assistance  given  to  a  felon  to  hinder  his  being  sppv* 

Ibid.  317, 318.  bended,  tried,  or  suffering  punishment,  makes  the  assistera 
accessary,  although  to  relieve  him  in  gaol  is  no  oflR^nce.  ^ 
5  Ann.  c.  31,  and  4  6ea  1,  c.  11,  all  receivers  of  stolen  good^ 
knowing  them  to  be  stolen,  are  accessaries  (where  theprincqHl. 
felony  admits  of  accessaries),  and  may  be  transported  tarb&h 
teen  years  (/).     And  receiving  linen  goods  stolen  JGtHn  Ae 

(cQ  By  7  Geo.  4,  c.  64,  8.  9,  an  accessary  before  the  fact  may  be  tried  as  such,  or  ■ 
a  substantive  felon,  by  any  court  which  has  jurisdiction  to  try  the  principal  £doBi 
although  the  offence  be  committed  on  the  seas  or  abroad,  and  if  the  offences  be  eg» 
mitted  in  different  counties,  an  accessary  may  be  tried  in  either.  But  no  pemm  «ks 
shall  be  once  duly  tried  for  any  such  offence,  whether  as  an  accessary  beforo  the  frd^ 
or  as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted  or  tried  fior  the  ■■i 
offence.  By  s.  11,  an  accessary  may  be  prosecuted  after  conriction  of  the  principl 
though  the  principal  be  not  attainted. 

(e)  By  7  Geo.  4,  c.  64,  s.  10,  an  accessary  after  the  fact  may  tried  by  any  comt  wtiA 
has  jurisdiction  to  try  the  principal  felon,  and  if  the  offences  be  committed  in  diftnit 
counties,  an  accessary  may  be  tried  in  either. 

(/)  By  7  &  8  Geo.  4,  c.  29>  s.  54,  if  any  person  shall  receive  any  money,  vahuili 
security,  or  other  property  whatsoever,  the  stealing  or  taking  wherec^  aludl  amonl 
to  a  felony,  either  at  common  law,  or  by  virtue  of  the  act,  knowing  the  sum  H 
have  been  feloniously  stolen  or  taken,  such  receiver  shall  be  guilty  of  fekay,  wd 
may  be  indicted  and  convicted,  either  as  an  accessary  after  the  fiact,  or  for  a  iuliilii* 
tive  felony ;  and  in  the  latter  case,  whether  the  principal  felon  shall  or  shall  not  hn* 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice;  and  etery  nek 
receiver  howsoever  convicted,  shall  be  liable  to  transportation  or  imprisonment ;  botai 
person  howsoever  tried  for  receiving,  shall  be  liable  to  be  prosecuted  a  second  time  ftr 
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grounds  is  by  18  Gea  2,  c  27»  felony  without 
benefit  of  clergy  (g).     The  felony  must  be  complete  at  the 
tine  of  the  assistance  given,  else  it  makes  not  the  assistant  an 
teoenary ;  as  if  one  wounds  another,  and  before  death  ensues 
a  person  assists  or  receives  the  delinquent,  this  does  not  make 
Um  accessary  to  the  homicide ;  for  till  death  comes  there  is  no 
HoDy  committed.     If  the  parent  assists  his  child,  or  the  child  2  Hawk.  P.  c. 
Ui  parent;  if  the  brother  receives  his  brother,  the  master  his  ^^^• 
nrtant,  or  the  servant  his  master;  or  even  if  the  husband  re- 
xives  his  wife,  who  have  any  of  them  committed  a  felony,  the 
neeivers  become  accessaries  ex  post  facto.     But  a  feme  covert  3  hast  los. 
SBmot  become  accessary  by  the  receipt  and  concealment  of  *^  Hawk.  P.  c. 
Iier  husband,  for  she  is  presumed  to  act  under  his  coercion. 
Bid  therefore  she  is  not  bound,  nor  ouirht  she  to  discover  her  l  Hal.  P.  C. 

ORL 

Hie  last  point  of  inquiry  is,  how  accessaries  are  to  be  treated  Distinctioii 
ODsidered  distinct  fix)m  principals ;  and  the  general  rule  of  J^S^ioTof 
b  ancient  law,  borrowed  from  the  Gothic  constitution,  is,  principals  and 
lit  accessaries  shall  suffer  the  same  punishment  as  their  prin-  ^*i*"*?!l' 
{■b ;  if  one  be  liable  to  death,  the  other  is  also  liable  ;  as  by 
10  law  of  Athens  delinquents,  and  their  abettors,  were  to  re- 
ave the  same  punishment     The  distinctions  between  acces-  Pott.  Antiq.  b. 
lies  and  principals  are,  amongst  other  reasons,  made  to  dis-  ^*  ^'  ^^* 
igmsli   the  nature  and  denomination   of  crimes,   that  the 
coaed  may  know  how  to  defend  himself  when  indicted,  the 
omniflfflon  of  an  actual  robbery  being  a  different  accusation 
3m  diat  of  harbouring  the  robber,  and  because  formerly  no 


I  nine  offence.  By  s.  55,  where  the  original  offence  is  a  misdemeanor,  receivers  may 
pfOMeiited  for  a  misdemeanor.  By  s.  56,  all  receivers  may  be  tried  where  the  prin- 
^  is  triable,  or  where  the  property  is  found.  By  s.  57,  the  owner  of  stolen  pro- 
rtf  pmecntiiig  thief  or  receiver  to  conviction,  shall  have  restitution  of  his  property. 
Ills  act  5  Ann.  c.  31,  except  as  to  a  special  provision  affecting  sheriffs  and  under- 
viflb  of  Middlesex,  was  repealed  by  7  Geo.  4,  c.  64,  and  the  act  4  Geo.  4,  c.  11,  was 
peded  by  7  &  8  Geo.  4,  c.  27. 

{f)  By  7  &  S  Geo.  4,  c.  28,  s.  6,  benefit  of  clergy,  with  respect  to  persons  convicted  of 
loay,  was  abolished.  By  s.  7,  no  felonies  are  now  capitsJ  except  such  as  before  the 
t  Hire  exduded  from  the  benefit  of  clergy,  or  which  is  made  punishable  with  death 
f  some  ttatate.  By  s.  S,  felonies  not  capital,  are  now  punishable  in  the  manner  pre- 
iBnd  by  the  statute  relating  to  such  felony ;  and  every  person  convicted  of  any  felony 
riUdi  no  prnnishment  is  specially  provided,  is  punishable  under  this  act,  and  liable 
>lw  tnasported  for  seven  years,  or  imprisoned  for  not  less  than  two  years. 
tj7  icS  Geo.  4,  c.  29f  stealing  goods  in  process  of  manufacture  in  any  building, 
U  or  other  place,  is  punishable  with  transportation  for  life  or  seven  years,  or  im- 
hoBmentand  whipping. 


494  OF   PRINCIPALS  AND   ACCE8SABIE8. 

man  could  be  tried  as  accessary  till  after  the  principal  ivas  god- 
victed,  or  at  least  he  must  have  been  tried  at  the  same  time 
with  him,  though  that  law  is  now  altered ;  and  became  Aoa^ 
a  man  be  indicted  as  accessary  and  acquitted^  he  may  a&o^ 
I  Hal.  P.  C.  wards  be  indicted  as  principal ;  but  it  is  doubtful  whether,  if  he 
626, 626.  Y^  indicted  as  principal  and  acquitted,  he  can  afterwards  be 

2  Hawk  PC..  r  r  t.  ' 

373.  '  indicted  as  accessary  before  the  &ct,  though  he  may  as  iotxh 

Potter,  361.      sary  aft^r  the  fact(A),  as  that  is  an  offence  of  a  difierent  EptM 

of  guilt,  tending  to  evade  public  justice,  and  subsequent  in  id 

commencement  to  the  other. 


CHAPTER  IV. 

OF   OFFENCES  AOAIXST   GOD  AND   RELIGION. 


Acts  affectiniir        Qp  this  species  the  principal  are  those  which  afiect  the  ate* 
cburchf  "  ^    bUshed  churchy  and  these  are  either  positive  or  negatiye :  pot" 

tive,  by  reviling  its  ordinances;  or  negative,  by  noncoofimo^  i 
to  its  worehip.  I 

Beyiling  the  It  is  provided  by  1  Edw.  6,  c  1,  and  1  Eliz.  c  1,  that  ih»" 

thochurS.^      ever  reviles  the  Sacrament  of  the  Lord's  Supper,  duJlk 

punished  by  fine  and  imprisonment ;  and  by  I  EHiz.  &  S»  s 
any  minister  shall  speak  anything  in  derogation  of  the  book  of 
Common  Prayer,  he  shall,  if  not  beneficed,  be  imprisoned  one 
year  for  the  first  offence,  and  for  life  for  the  second ;  and  if  k 
be  beneficed,  he  shall  for  the  first  offence  be  imprisoned  0 
months,  and  forfeit  a  year's  value  of  his  benefice ;  fer  die 
second  offence,  he  shall  be  deprived  and  suffer  one  yeart  » 
prisonment ;  and  for  the  third,  shall  be  deprived  and  sniff 
imprisonment  for  life.  And  if  any  person  shidl  in  plays,  80DgB» 
or  other  open  words,  speak  anything  in  derogation,  depraving 
or  despising  of  such  book,  or  shall  forcibly  prevent  the  reading 
of  it,  or  cause  any  other  service  to  be  used  in  its  stead,  he 


{h)  By  the  old  law  no  acceBsaries  before  or  after  the  fact  could,  without  their 
be  brought  to  trial,  unless  with  the  principal,  or  after  his  guilt  had  been  legally 
tained  by  his  conviction,  or  having  taken  his  trial  singly,  or  after  his  outlaviy  ea  t 
capital  crime,  which  is  equivalent  to  attainder ;  and  this  is  still  the  law  as  to  atmuMi" 
after  the  fact,  except  receivers,  who  may  be  now  indicted  for  a  subtftantiTe  fekaf.- 
Dickenson's  Guide  to  the  Quarter  Sessions,  by  Serjeant  Talfourd,  4th  ed,  p.  238. 
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nakes  himself  liable  to  certain  forfeitures  and  imprisonment 
nposed  by  the  acts. 

Nonconformity  to  the  worship  of  the  church  is  the  negative  Nonconfor- 
bnnch  of  this  offence.     Nonconformists  are  such  as  absent  ™J2)i^j|^ 
lieniselves  from  divine  worship  in  the   established  church  church. 
daoa^  total  irreligion,  and  attend  the  service  of  no  other 
penoaflicMi.     These,  by  1  Eliz.  c.  2,  23  Eliz.  c.  1,  and  3  Jac  1, 
Ci  4,  are  liable  to  forfeit  one  shilling  to  the  poor  every  Lord's 
day  they  so  absent  themselves,  and  20/L  to  the  king  if  they 
oontinue  such  de&ult  for  a  month  together ;  and  if  they  keep 
any  inmate  thus  irreligiously  disposed  in  their  houses  they  are 
Mie  to  forfeit  10&  per  month. 

The  Toleration  Act,  1  Wm.  &  M.  st  1,  c  18,  confirmed  by  Protestant  dis- 
10  Ann.  c  2,  declares  that  no  penal  laws,  except  the  Test  ^^^"• 
Acts  (a),  shall  extend  to  any  dissenters  except  papists,  and  such 
88  deny  the  Trinity ;  provided  that  they  take  the  oaths  of 
allegiance  and  supremacy,  or  make  a  similar  afiirmation,  being 
Quakers,  and  subscribe  the  declaration  against  popery  (i). 
That  they  repair  to  some  congregation,  certified  to,  and  regis- 
tered in,  the  court  of  the  bishop,  or  archdeacon,  or  at  the 
wmtj  sessions  (c).  That  the  doors  of  such  meeting-house 
dudl  be  unlocked,  imbarred,  and  unbolted,  in  default  of  which 
die  persons  meeting  there,  are  still  liable  to  the  old  penalties. 
DisKnting  teachers  must  also  subscribe  the  articles  of  religion 
mentioned  in  13  Eliz.  c.  12,  or  the  declaration  prescribed  by 
19  Gea  3,  c  44,  professing  themselves  to  be  christians  and  pro- 
tetiaotst,  and  that  they  believe  the  Scriptures  to  contain  the 
Revealed  will  of  God,  and  to  be  the  rule  of  doctrine  and  prac- 
iee.  If  any  person  shall  wiUully,  maliciously,  or  contemptu- 
lody  disturb  any  congregation  assembled  in  any  church,  or 
Memiitted  meeting-house,  or  shall  misuse  any  preacher  or 
eKiier  there,  he  shall,  by  1  Wm.  &  M.  st  1,  c.  18,  be  bound 


(«)  Repealed,  see  post,  note  (/),  p.  496. 

9)  By  52  Geo.  3,  c.  155,  all  teachers  and  preachers,  and  persons  resorting  to  any 
bee  of  worship,  certified  as  required  by  the  act,  are  exempt  from  the  penalties  im- 
Med  by  former  statutes,  on  condition  of  taking  the  oaths  required  by  19  Geo.  3,  c.  44, 
hen  required  by  a  justice  of  the  peace,  who  is  to  give  a  certificate  of  the  taking  of 
leh  oaths,  which  is  conclusive  evidence ;  and  any  person  may  require  a  justice  of  the 
iiee  to  administer  the  oaths.  As  the  law  now  stands,  all  doubts  respecting  the  dis- 
etionary  power  of  justices  in  session  to  judge  of  the  qualifications  of  persons  offering 
take  the  oaihs,  and  to  accept  or  reject  them,  appear  to  be  done  away. — Dickenson's 
wide  to  Quarter  Sess,  by  Serjeant  Tayhurd,  4th  ed.  p.  139. 
(e)  They  must  now  be  certified  and  registered  as  (equired  by  52  Geo.  3,  c.  155. 
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over  to  the  sessions^  and  forfeit  20/L  (cQ.  By  5  Gea  1|  c  4, 
no  mayor  or  principal  magistrate  may  appear  at  any  disBentiDg 
meeting  with  the  ensigns  of  his  office,  on  pain  of  disability  to 
hold  that  or  any  other  office. 

Papists.  What  has  been  said  of   protestant  dissenters  would  hold 

equally  strong  for  a  toleration  of  papists,  if  their  religious  op- 
nions  and  principles  did  not  extend  to  a  subversion  of  the  ci?il 
government,  by  maintainii^  the  supremacy  of  the  pope(e)i 

The  Corpora-        The  Corporation  and  Test  Jets  (/)  enact,  the  former  tliatDO 

ti^^and  Test    pgj-gQi^  ^^n  be  legally  elected  to  any  office   relating  to  Ac 

government  of  any  city  or  corporation,  unless  within  twdve 
months  before  he  has  received  the  Lord's  Supper,  accordiDg  to 
the  rites  of  the  church  of  England,  and  is  enjoined  to  take  the 
oaths  of  allegiance  and  supremacy.  The  Test  Act  direduD 
officers,  civil  and  military,  to  take  the  oaths  and  make  de 
declaration  against  transubstantiation ;  and  also  to  receite  die 
Lord's  Supper  according  to  the  usage  of  the  church  of  Ep|- 
land. 

Blasphemy.  Blasphemy  against  the  Almighty,  by  denying  his  bemgcr 

providence,  or  by  contumeUous  reproaches  of  our  Saviour 
and  all  pro&ne  scoffing  at  the  Holy  Scripture,  or  exposiogit 
to  contempt  and  ridicule,  are  offences  punishable  at  the  coid- 
mon  law  by  fine  and  imprisonment     By  19  Gea  2,  c  21) 


(d)  See  now  the  act  before  mentioned  of  52  €reo.  3,  c.  155,  a.  12. 

(e)  By  10  Geo.  4,  c.  7*  most  of  the  restraints  and  disabilities  imposed  on  romo  ct- 
tholics  were  removed,  and  the  acts  requiring  certain  declarations  against  transubstiitii* 
tion,  as  practised  in  the  church  of  Rome,  to  be  made,  and  subscribed  by  8ab)edi  v 
qualifications  for  sitting  and  voting  in  parliament,  and  for  the  enjoyment  of  ootHi 
offices,  franchises,  and  civil  rights,  were  repealed.  Roman  catholics  may  now  kM  it 
elections,  and  be  elected,  on  taking  the  oath  required  by  the  act,  bat  no  loman  csthoBe 
priest  can  sit  in  the  house  of  commons.  Roman  catholics  may  now  also  hold  eifflfl^ 
military  offices,  with  certain  exceptions,  and  be  members  of  lay  corporations ;  but  9tk 
members  of  lay  corporations  cannot  vote  in  ecclesiastical  appointments.  Roman  citiii^' 
lies  cannot  hold  any  offices  in  the  established  church,  ecclesiastical  courts,  ooQeges*  tf 
schools,  nor  can  they  present  to  any  such  benefice ;  but  such  presentations  shall  defoN 
to,  and  be  exercised  by,  the  archbishop  of  Canterbury.  No  roman  catholic  is  toidfiiB 
the  crown  in  the  appointment  to  offices  in  the  established  church.  Judicial  or  (AfS 
officers  are  not  to  attend  with  insignia  of  office  at  any  place  of  worship  other  than  Ac 
established  church.  Jesuits,  &c.  coming  into  the  kingdom,  and  not  bong  lieeosed  ii 
directed  by  the  act,  are  guilty  of  a  misdemeanor,  and  liable  to  be  banished  the  TBsbB. 

(/)  By  9  Geo.  4,  c.  17,  the  acts,  called  the  Corporation  and  Test  Acts  (13Cir.1^ 
St.  2,  c.  1,  and  25  Car.  2,  c.  2),  are  repealed,  and  the  declaration  required  by  tiiisiCla 
now  made  in  lieu  of  the  sacramental  test.  Persons  admitted  into  any  office  «W 
before  required  the  taking  of  the  Sacrament,  are  to  make  such  declaration  witiuB  fli 
months,  or  the  appointment  is  to  be  void. 
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evcny.  iabooier^  sailor,  or  soldier  proftoely  cursing  or  swearing  l  Hawk.  P.  c. 
0  liable  to  forfeit  Is. ;  every  other  person  under  the  degree  of  ^' 
igentleman^  2s. ;  and  every  gentleman  or  person  of  superior  ^Qg, 
mk,  5s.  to  the  poor  of  the  parish ;  and  on  asecond  conviction 
double ;  and  for  every  subsequent  offence  treble  the  sum  first 
fafeited,  with  all  charges  of  conviction ;  and  in  de&ult  of  pay- 
ment may  be  sent  to  the  house  of  correction  for  ten  days.  Any 
JQBtioe  of  the  peace  may  convict  upon  his  own  hearing,  or  the 
Mimony  of  one  witness ;  and  any  constable  or  peace  officer, 
qxm  his  own  hearing,  may  secure  any  offender,  and  carry  him 
bdbre  a  justice,  and  there  convict  him. 

Religious  imposters,  or  such  as  &lsely  pretend  an  extra-  Religioaiim. 
oriinaiy  commission  fix)m  heaven,  and  alarm  and  abuse  the  P^*"^^"* 
peofde  with  fiJse  denunciations  of  judgments,  are  liable  to  be 
toed  and  imprisoned. 

Sunony,  before  considered  (^),  is  also  an  offence  against  Simony, 
idig^on,  as  involving  perjury  in  the  person  presented.  By  3  Inst.  166. 
II  Eliz.  c  6,  if  any  patron  for  money  or  any  other  corrupt 
maideration  or  promise,  directly  or  indirectly  given,  shall 
peoent,  admit,  institute,  induct,  instaU,  or  collar  any  person 
Id  an  ecclesiastical  benefice  or  dignity,  both  the  giver  and 
liker  shall  forfeit  two  years  value  of  the  benefice  or  dignity ; 
one  moie^  to  the  king,  and  the  other  to  any  person  who 
iball  sue  for  the  same.  If  persons  corruptly  resign  or  exchange 
their  benefices,  both  the  giver  and  taker  shall  forfeit  double 
Ae  Talue  of  the  money,  or  other  corrupt  consideration.  And 
penoDS  who  shall  corruptly  ordain  any  minister,  or  procure 
Urn  to  be  comipdy  ordained^  which  is  the  true  idea  of  simony, 
ikn  forfeit  40L,  and  the  minister  himself  10£,  and  be  incapable 
tolKdd  any  ecclesiastical  preferment  for  seven  years.  Corrupt 
aiectiaDs  and  resignations  in  colleges,  hospitals,  and  other 
Jeemosyuary  corporations,  are  also  punished  by  the  same 
tatote,  with  forfeiture  of  the  double  value,  vacating  the  place 
V  office,  and  a  devolution  of  the  right  of  election  for  that 

to  to  the  crown  (A>  Sabbath  l««k. 

IVafcnation  of  the  Lord's  day,  or  Sabbath  breaking,  and  ing. 

(§)  See  ante,  p.  202.    » 

(I)  By  9  Geo.  4,  c.  94,  engagements  for  the  resignation  of  ecclesiastical  benefices  are 
ftSawtd  in  certain  cases ;  bat  such  engagement  mast  be  entered  into  before  presenta^ 
fV  nomination,  or  collation  of  the  party  entering  upon  the  benefice,  and  the  party 
ailioiMd  in  the  engagement  to  be  thereafter  presented,  nominated,  or  collated,  most 
either  by  blood  or  marriage,  an  uncle,  son,  grandson,  brother,  nephew,  or  grand 
phew  oi  the  patron.  The  deed  of  engagement  must  be  deposited  with  the  registrar 
ike  diocese,  or  peculiar  jurisdiction,  wherein  the  benefice  is  situate,  and  left  open  for 
peetion.    Every  resignation  made  in  pursuance  of  the  act  must  state  the  name  of  th# 
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Lewdness. 


Poph.  208. 


Hayiiurbas. 


lying 
dcni 


tard  children. 


dninkennessy  are  also  offences  against  God  and  idigKHiy  and 
are  accordingly,  by  statutes,  made  punishable  befiire  magistnte^ 

Open  and  notorious  lewdness,  either  by  ftequentjng  hooses 
of  ill  &me,  which  is  an  indictable  offence,  or  by  some  grafidj 
scandalous  and  public  indecency,  is  also  punishable  by  fine 
and  imprisonment 

The  having  bastard  children  is  also  conrndered  in  a  criminal 
Ught,  for  which,  by  18  Eliz.  c.  3,  the  mother  and  rqrated 
father  are  liable  to  a  temporal  punishment,  if  the  diiU  be- 
comes chargeable  to  the  parish  (i). 


CHAPTER  V. 


Offencet 
against  tlie 
law  of  nations 
cognizable  by 
the  English 
law. 

Violation  of 
safe  conducts. 


OF   OFFENCES  AGAINST   THE  LAW  OF   NATION& 

The  principal  offences  against  the  law  of  nations,  animad- 
verted on  as  such  by  the  municipal  laws  of  England,  are- 
violation  of  safe  conducts ;  infringement  of  the  rights  of  am- 
bassadors, and  piracy. 

By  31  Hen.  6,  c.  4,  if  any  of  the  king's  subjects  attempt  or 
offend  upon  the  sea  or  in  any  port  within  the  king's  obeiamoe, 
against  any  stranger  in  amity,  league,  or  truce,  or  under  ofe 
conduct ;  and  especially  by  attaching  his  person,  or  i^ioiliiig 
him,  or  robbing  him  of  his  goods ;  die  lord  chancellor,  irith 
any  of  the  justices  of  either  the  king's  bench  or  common  pktf^ 
may  cause  full  restitution  and  amends  to  be  made  to  the  pai^ 
injured.  And  there  is  no  question  that  any  violation  ot&Afff 
the  person  or  property  of  such  foreigner  may  be  punished  bj 
indictment  in  the  name  of  the  king,  whose  honour  is  engaged 
in  supporting  his  own  safe  conduct 

By  7  Ann.  c.  12,  all  process  whereby  the  person  of  anj 
ambassador  or  other  public  minister  of  a  foreign  prince  or 
state,  or  of  his  domestic,  or  domestic  servant,  may  be  arrested^ 

person  for  whom  made,  and  is  void,  unless  the  person  in  favor  of  whom  the  boodof 
resignation  is  given  be  presented  within  six  months. 

(t)  By  4  &  5  Wm.  4,  c.  76,  the  acts  relating  to  the  liability  and  pmiishment  of  dM 
putative  father,  and  punishment  of  the  mother  of  illegitimate  children,  are  repcaki 
and  the  mother  of  illegitimate  children  is  now  bound  to  maintain  them  until  dieftt* 
sixteen  years  old ;  but  an  order  may  be  made  by  the  court  of  quarter  sessions  on  tk 
putative  father  for  the  maintenance  and  support  of  a  bastard,  if  the  evidence  of  tb 
mother  be  corroborated  in  some  material  particular  by  other  testimony;  and  by  aoois 
recent  statute,  2  &  3  Vict.  c.  85,  such  order  may  be  made  by  the  justices  at  pettf  •«- 
sions,  with  the  right  of  appeal  on  the  part  of  the  putative  father  to  the  quarter  sessusi- 
See  on  this  subject  the  acts  4  &  5  Wm.  4,  c.  76,  ss.  67,  69,  70,  71,  72,  73,  74,  75, 7^ 
and  2  &  3  Vict.  c.  85.    And  see  ante,  p.  61  to  64. 


Infringement 
of  the  riffhts  of 
ambassadors. 
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or  his  goods  distrained  or  seized,  is  void,  and  all  persons 
pnsecutiiig,  soliciting^  or  executing  such  process,  are  liable 
CO  OQDviction  to  punishment 

Piracy  consists  by  the  common  law,  of  those  acts  of  robbery  Piracy, 
tod  depredation  upon  the  high  seas,  which,  if  committed  upon 
Ind,  would  amount  to  felony  there.  But  by  11  &  12  Wm,  3,  J^''^-  ^  ^• 
e.  1,  Bcmie  other  offences  are  made  piracy.  As  if  any  natural 
bom  subject  commits  any  act  of  hostility  upon  the  high  seas, 
against  others  of  his  majesty's  subjects,  under  colour  of  a  com- 
misaion  from  any  foreign  power.  And  any  commander  or 
other  sea&ring  person  betraying  his  trust  or  running  away  with 
any  ship,  boat,  ordnance,  ammunition,  or  goods,  or  yielding 
them  up  voluntarily  to  a  pirate,  or  conspiring  to  do  these  acts : 
crany  person  assaulting  the  commander  of  a  vessel  to  hinder 
him  from  fighting  in  defence  of  his  ship,  or  confining  him,  or 
loaking^  or  endeavouring  to  make  a  revolt  on  board ;  shall 
fareadi  of  these  offences  be  adjuged  a  pirate,  felon,  and  robber, 
and  shall  suffer  death,  whether  he  be  principal,  or  merely  ac- 
oeflttiy,  by  setting  forth  such  pirates,  or  abetting  them  before 
die  &ct,  or  receiving  or  concealing  them  or  their  goods  after  it 

By  8  Geo.  1,  c.  24,  the  trading  with  known  pirates,  or 
fimiiahing  them  with  stores  or  ammunition,  or  fitting  out  any 
vnel  &r  that  purpose,  or  in  any  wise  consulting,  combining, 
confederating,  or  corresponding  with  them;  or  the  forcibly 
boarding  any  merchant  vessel,  though  without  seizing  or  carry- 
ii^  her  off,  and  destroying  or  throwing  any  of  the  goods  over- 
board, shall  be  deemed  piracy ;  and  such  accessaries  to  piracy 
aiare  described  by  11  &  12  Wm.  3,  c.  7,  are  declared  to  be 
prindpal  pirates,  and  all  pirates  convicted  by  virtue  of  this 
act  are  made  felons.  And  the  commanders  or  seamen  wounded, 
and  the  widows  of  such  seamen  as  are  slain  in  any  piratical 
engagement,  are  entided  to  a  bounty,  and  such  wounded 
Kamen  to  the  pension  of  Greenwich  hospital. 

If  the  commander  shall  not  defend  his  ship,  if  she  carries 
gons  or  arms,  or  shall  discharge  the  mariners  from  fighting,  so 
that  the  ship  fells  into  the  hands  of  pirates,  he  shall  forfeit  all 
luB  wages,  and  suffer  six  months'  imprisonment  And  by 
18  Gea  2,  c.  30,  any  natural  bom  subject  or  denizen,  who 
^  time  of  war  shall  commit  hostilities  at  sea  against  any  of 
^  fellow  subjects,  or  shall  assist  an  enemy  on  that  element, 
IS  Hable  to  be  tried  and  convicted  as  a  pirate,  (a) 

(«)  Sec  now  the  recent  act  7  Wm.  4,  and  1  Vict.  c.  8S,  repealing  so  much  of  2S  Hen.  8, 
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OF   HIGH   TREASON. 

Treasos,  proditio,  in  its  very  name,  which  is  boirowed  finom 
the  French,  imports  a  betraying,  treachery,  or  breach  of  fiutL 
The  statute  25  Edw.  3,  c  2,  defines  the  oflfences  whidi  arc 
deemed  high  treason ;  as  the  lex  JuUa  majestatis  among  the 
Romans,  promulgated  by  Augustus  Caesar,  comprehended  all 
the  ancient  laws  before  enacted  to  punish  transgressors  against 
the  state.  This  statute  declares  it  to  be  high  treason  "  to  com- 
pass or  imagine  the  death  of  the  king,  or  his  queen,  or  of  their 
eldest  son  and  heir."  A  queen  regnant  is  within  the  words  of 
the  act,  but  her  husband  is  not  TTbe  king  here  intended  beiog 
the  king  in  possession,  without  any  respect  to  his  title.  And 
a  king  de  facto^  and  not  de  jure,  is  within  the  meaning  of  die 
statute ;  but  a  rightful  heir  of  the  crown,  or  king  de  jure,  and 
not  de  facto,  who  has  never  had  plenary  possession  of  die 
throne,  is  not  vnthin  the  statute ;  and  a  king  who  has  resigDed 
his  crown,  such  resignation  beii^  admitted  and  ratified  in 
parliament,  is  no  longer  the  object  of  treason. 

The  compcutdng  or  imagining  the  death  of  the  king,  are 
synonymous  terms ;  the  word  compass  signifying  the  purpose 
or  design  of  the  mind  or  will  (a),  and  not  as  in  common  speech 
the  carrying  such  design  into  effect  But  it  cannot  posaiUj 
&11  under  judicial  cognizance,  unless  it  be  demonstrated  bj 
some  open  or  overt  act  The  statute  expressly  requires  diat 
the  accused  ^^  be  thereof,  upon  sufficient  proo:^  attainted  of 
some  open  act  by  men  of  his  own  condition."  But  the  taking 
apy  measures  to  render  such  treasonable  purposes  effectoal 
as  assembling  and  consulting  on  the  means  to  kill  the  king,  is 
a  sufficient  overt  act 

By  the  common  law  and  the  statute  of  Edw.  3,  ^rords 
spoken  amount  only  to  a  high  misdemeanor,  and  no  treason. 
But  if  the  words  be  set  down  in  writing,  it  argues  a  more 

c.  15;  11  &  12  Wm.  3,0.7;  4  Geo.  1,  c.  11,  8.7;  8  Geo.  1,  c.  24, and  18  Geo. 3, c 3(^ 
as  relates  to  the  punishment  of  piracy,  and  declares  the  punishment  both  wiUi  fiigtfd 
to  principals  and  accessaries.  Persons  guilty  of  piracy  with  murder,  to  suffer  dcitltl 
and  if  piracy  only,  to  be  transported  for  life,  or  not  less  than  fifteen  years,  or  to  beiiB- 
prisoned  for  not  ecxeeding  three  years.  Every  principal  in  the  second  degree  ^ 
every  accessary  before  the  fact,  to  be  punishable  as  the  principal  in  the  first  d^gn*> 
and  every  accessary  after  the  fact  to  be  imprisoned  for  not  exceeding  two  years. 

{a)  By  the  ancient  law  compassing^  or  intending  the  death  of  any  man,  demoostrv 
by  some  evident  fact,  was  equally  penal  as  homicide  itself  (3  Inst,  5).'-0rigimdMff^ 
BL  Com,  V.  4,  p,  78. 
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idibeiate  intention ;  and  it  has  been  held,  that  ¥rriting  is  an 
overt  act  of  treason,  for  scribere  est  agere.  Yet  the  base  words 
■re  not  the  treason,  but  the  deliberate  act  of  writing  them. 

To  violate  the  king's  companion,  or  the  king's  eldest  daugh-  Violating  the 
ler  nnmarried,  or  the  wife  of  the  king's  eldest  son  and  heir,  ^^^^21^" 
il  hi^  treason ;  but  to  violate  a  queen  or  princess  dowager, 
ii  no  treason ;  as  by  the  feudal  law  it  was  a  felony,  and  at-  3  Inst  9. 
inided  with  a  forfeiture  of  the  fiei^  if  the  vassal  vitiated  the  Feud.L  i,t.5. 
"irife  or  daughter  of  his  lord ;  but  not  if  he  vitiated  his  widow.  Ibid.  t.  21. 
^  intention  of  this  law  being  to  guard  the  blood  royal  from 
mj  suspicion  of  bastardy. 

It  is  also  treason  ^^  if  a  man  levy  war  against  the  king  in  Levying  war. 
Jk  leahn,"  either  by  taking  arms  to  dethrone  the  king,  or  i  Hawk.  P.  C. 
iftder  pretence  to  reform  relisnon  or  the  laws,  or  to  remove  ^'^' 
<fil  counsellors  or  other  grievances,  whether  real  or  pretended.   J^^       * 
tb  resist  the  king's  forces  is  a  levying  of  war.  (b)    A  bare  con- 

ffpncj  to  levy  war  does  not  amount  to  this  species  of  treason ; 

nt  ifparticidarly  pointed  at  the  person  of  the  king  or  his  3  Inst.  9. 

gQpremment,  it  &lls  within  the  first,  of  compassing  or  imagining  ^^^*  ^^^' 

fte  king^s  death. 
Adhering  to  the  king's  enemies,  by  giving  them  aid  and  Adhering  to 

comfort  in  the  realm  or  elsewhere,  is  high  treason.     But  this  enemiS^* 

most  also  be  proved  by  some  overt  act     And  by  enemies  are 

liere  understood  the  subjects  of  foreign  powers  with  whom  we  3  Inst.  10. 

m  at  open  war. 
The  giving  assistance  to  foreign  pirates  in  invading  our  Giving  assist- 

eottts,  is  also  treason;  but  to  relieve  a  rebel  fled  out  of  the  ^^S^^'"'*^ 

Ungdom,  is  no  treason ;  for  the  statute  is  taken  stricdy,  and  -poster,  219. 

i  rebel  is  not  an  enemy;  an  enemy  being  the  subject  of  some 

Iveign  prince,  owing  no  allegiance  to  the  crown  of  England.  ]  Hawk.  P.  C. 

And  if  a  person  be  under  circumstances  of  actual  force  or  38. 

coostzaint,  through  a  well  grounded  apprehension  of  injury  to 

[h)  In  the  case  of  war  levied  directly  against  the  queen,  all  persons  assembled  and 
■Mffdiing  with  the  rebels  are  Ruilty  of  high  treason,  whether  they  are  aware  of  the  pur- 
poM  of  ihe  assembly,  or  aid  and  assist  in  committing  acts  of  violence  or  not.  R,  v. 
neJBsrb  qf  Esses  and  Southampton,  Moor,  621,  unless  compelled  to  join  and  continue 
liflitiiem  jm>  timore  mortis.  Post.  216,  217 ;  3  Inst.  10;  1  Hale,  49.  51,  139.  But  in 
^  cise  of  a  constructive  levying  of  war,  those  only  of  the  rabble  who  actually  aid  and 
Hilt  in  dc^ng  those  acts  of  violence  which  form  die  constructive  treason  are  traitors ; 
^  TMt  are  merely  rioters.  See  R.  v.  Messenger,  et  al  70,  79 ;  1  Sid.  258 ;  2  St,  tr, 
^1 S94;  JrekboUTs  Criminal  Pleading  and  Evidence,  by  Jervis,  7th  ed.  464.  And  see 
^  cite  of  Frosi  and  Others  lately  tried  at  Monmouth  for  high  treason,  and  the  arguments 
^io&ial  decisions  on  the  point  reserved  at  the  trial,  with  respect  to  the  due  delivery 
^^  copy  of  the  indictment  and  list  of  the  jury,  according  to  and  at  the  time  prescribed 
W  Ae  ttatates,  and  see  post,  chapter  27. 
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his  life  or  person^  this  wiU  excuse  his  even  joining  with  either 
Foster,  216.      rebels  or  enemies  in  the  kingdom,  provided  he  leaves  them 

whenever  he  has  a  safe  opportunity. 
Counterfeitiiiff        It  is  also  high  treason  to  counterfeit  the  king's  great  or 

the  king's  sed.   prfvy  seal. 

CounterfeitiDg  Another  species  of  treason  under  this  statute  was  to  coimto^ 
money°^  *         feit  the  king's  money ;  or  to  bring  fiJse  money  into  the  leahn 

counterfeit  to  the  money  of  England,  knowing  it  to  be  fibe, 

to  merchandize  and  make  payment  with,  and  that  whether 

1  Hawk.  P.  C.   uttered  in  payment  or  not     But  gold  and  silver  money  only 

were  held  to  be  within  the  statute  (c). 
Killing  the  The  last  species  of  treason  ascertained  by  this  statute  is  ^  the 

Iot  tTOMmtT^"  s^^y^^  ^^  chancellor,  treasurer,  or  king's  justices,  being  in 
or  justices  in  their  places  doing  their  offices."  These  h^h  magistrates,  tf 
of^thd^^^     they  represent  the  king  during  the  execution  of  their  offioefl^ 

are  therefore,  for  the  time  equally  regarded  by  the  law.    But 
1  HaL  P.  C.      the  barons  of  the  exchequer  as  such,  are  not  within  this 
statute,  though  the  commissioners  of  the  great  seal  aie,  hj 
5  Eliz.  c,  18,  and  1  W.  &  M.  c.  2L 
1  Mar.  St.  2,         By  1  Mar.  st  2,  c.  6,  the  &lsely  forging  or  counteiftiting 
^'  '  the  sign  manual,  privy  signet,  or  privy  seal,  is  high  treason. 

1  Ann.  St.  2,  By  1  Ann.  st  2,  c.  17,  to  endeavour  by  any  overt  act  to 
^'  *^'  deprive  or  hinder  any  person  being  the  next  in  succession  to 

the  crown,  according  to  the  limitations  of  the  act  of  settlement 
6  Ann.  c.  7.  from  succeeding  to  the  crown  is  high  treason.  And  by  6  Add. 
c  7,  maliciously,  and  directly,  by  writing,  or  printing,  to  dmud- 
tain  and  affirm  that  any  other  person  has  any  right  or  title  to 
the  crown,  otherwise  than  according  to  the  act  of  setdemeot; 
or  that  the  king  and  parliament  are  not  able  to  make  laws  and 
statutes  to  bind  the  crown  and  the  descent  thereoi^  is  high  treasoo* 

(c)  By  2  Wm.  4,  c.  34,  counterfeitiDg  the  gold  or  silver  coin,  or  making  gold  or 
silver  coin,  is  felony,  and  punishable  with  transportation  for  life.  Coanterfeitiiig  cmb, 
or  any  pieces  of  metal,  with  intent  to  make  them  pass  for  gold  or  silver  coin ;  coLaatof 
or  altering  genuine  coin,  with  intent  to  make  it  pass  for  a  higher  coin,  is  felony,  and 
punishable  with  transportation  for  life.  Impairing  the  gold  or  silver  coin  with  intntto 
pass  it,  is  felony,  and  punishable  with  transportation  for  seven  years.  Buying  or 
selling  counterfeit  gold  or  silver  coin  for  lower  value  than  its  denomination,  or  import- 
ing counterfeit  coin  from  beyond  seas,  is  felony,  and  punishable  with  transportatioD  for 
life.  Uttering  gold  or  silver  coin,  or  uttering,  accompanied  by  possession  of  other 
counterfeit  coin,  or  followed  by  a  second  uttering^  is  a  misdemeanor*  and  ponishable 
with  imprisonment ;  and  every  second  offence  of  uttering,  after  a  previous  oonTietioD, 
is  felony ;  and  having  three  or  more  pieces  of  counterfeit  gold  or  silver  coin  in  ponH- 
sion,  with  intent  to  utter,  is  a  misdemeanor,  punishable  with  imprisonment;  and  ewj 
second  offence  is  felony,  punishable  with  transportation  for  seven  years.  Thii  vt 
repealed  so  much  of  25  Edw.  3,  c.  2,  as  related  to  this  offence.  And  see  the  act  4  Wm.  4f 
c.  34,  s.  6,  as  to  buying  or  importing  counterfeit  coin. 


OF   HIGH  TREASON.  503 

The  ancient  barbarous  punishment  of  high  treason  is  now  The  panUh- 
Itered,  and  the  present  punishment  is  prescribed  by  30  Gea  3,  J^^^,"^" 
.  i8y  and  54  Geo.  3,  c  146.     The  consequences  of  the  judg- 
lent,  attainder,  forfeiture  and  corruption  of  blood  are  hereafter 
xplained  (d). 


CHAPTER  VIL 

OF  FELONIES  INJUBIOU8  TO   THE   KINO's  PREROGATIVE. 

FiLoNT,  in  the  general  acceptation  of  the  English  law,  com-  of  felonies  in- 
vises  every  species  of  crime  which  occasioned  at  common  law  ^^^  ^  t^e 
he  foifeiture  of  lands   and  goods.     This   most   frequently  gaUve. 
uqppens  in  those  crimes  for  which  a  capital  punishment  is^  or 
ntt  liable  to  be  inflicted.     All  treasons  and  capital  offences 
ire  felony,  but  there  are  some  other  ofiences  not  punishable 
rith  death  that  are  also  felony,  as  suicide,  where  the  party  is 
faeady  dead ;  homicide  by  chance  medley  or  self  defence ; 
od  petit  larceny  (a)  or  pilfering ;  all  which  are  felonies,  as 
liey  subject  the  committers  of  them  to  forfeitures. 
Fe-lon  according  to  Sir  H.  Spelman,  is  derived  from  two  Origin  of  the 
ortbem  words ;  feey  which  signifies  the  fiej^  feud,  or  beneficiary  *®™     ^^' 
state ;  and  Ion,  which  signifies  price  or  value.     Felony  is  Glossar.  tit. 
lerefore  the  same    as  pretium  feudi,  the  consideration  for  ^®^°°* 
liich  a  man  gives  up  his  fief;  as  we  say  in  common  speech, 
ich  an  act  is  as  much  as  your  life  or  estate  is  worth. 
The  idea  of  felony  was  formerly  so  connected  with  capital  Felony  it  now 
mishment,  that  if  a  statute  made  any  new  ofience  felony,  f„§^J^  Jj["* 
e  law  implied  that  it  should  be  punishable  with  death  (i).       crimes  below 
Felonies  more  immediately  injurious  to  the  king's  prerogative,      ^^  . 
e  offences  relating  to  the  coin  not  amounting  to  treason ;  jurious  to  the 
e  ofience  of  serving  a  foreign   prince ;    the  ofience    of  ""?'*  P'®"^ 
abezzling  or  destroying  the  king's  armour  or  stores  of  war ; 
id  deserdon  fiom  the  king's  armies  in  time  of  war.  l  Inst.  391. 

Qflfences  relating  to  the  coin  under  which  may  be  ranked  Offences  re- 

(d)  See  post«  chap.  29. 

M  Bj  7  &  8  Geo.  4>  c.  29>  8.  2,  the  distinction  between  grand  and  petty  larceny  was 
olish«i.  Hie  law  of  grand  larceny  is  now  applicable  to  all  cases  of  petty  larceny. 
9)  Felony^in  practice^  now  applies  to  all  ofiences  between  treason  and  misdemeanors, 
bethor  capital  or  ponishable,  with  transportation^  fine,  whipping,  or  imprisonment, 
ith  hard  labour,  at  the  discretion  of  the  court,— Dickenson's  Qmurter  Sessions  Prae. 
Taffourd,  4th  ed.p.  190. 
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some  inferior  misdemeanors   not  amoundng  to  felony,  are 
declared  by  a  series  of  statutes  (c). 

The  statute  3  Jac.  1,  c  4,  makes  it  felony  for  any  perKm  to 
go  out  of  the  realm  to  serve  any  foreign  prince,  without  having 
first  taken  the  oath  of  allegiance.  And  it  is  felony  fixr  any 
gentleman  or  person  of  higher  degree,  who  has  borne  any 
office  in  the  army,  to  go  out  of  the  realm  to  serve  such  fbieigii 
prince  or  state,  without  first  entering  into  a  bond,  with  two 
sureties,  not  to  be  reconciled  to  the  see  of  Rome,  or  enter  into 
any  conspiracy  against  his  natural  sovereign  (d). 

Felony,  by  embezzling  or  destroying  the  king's  armour  of 
warlike  stores,  is  so  declared  to  be  by  31  Eliz.  c  4  Odier 
inferior  imbezzlements  and  misdemeanors  that  fell  under  tfaii 
denomination  are  punished  by  9  &  10  Wm.  3,  c  41 ;  1  Gea  1, 
c.  25 ;  9  Geo.  1,  c  8,  and  17  Geo.  2,  c.  40,  with  fine,  ccnpoial 
punishment  and  imprisonment  (e).  And  by  12  Geo.  3,  c.  24^ 
to  set  on  fire,  bum,  or  destroy  any  of  the  king's  ships  of  mt, 
arsenals,  magazines,  dock-yards,  rope-yanLsf,  or  victualliog 
offices,  or  materials  thereunto  belonging;  or  miUtaiy, naval, or 
victualling  stores  or  ammunition ;  or  to  aid  or  assist  thereiiv 
is  felony  (/). 

Desertion  fix)m  the  king's  armies  in  time  of  war,  whether  bj 
land  or  sea,  in  England  or  abroad,  is,  besides  the  punishment  ftr 
mutiny  and  desertion,  felony,  by  IB  Hen.  6,  c  19,  and 
5  Eliz.  c.  5(jg), 


CHAPTER  VHL 
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Otpnemunire.       PRAEMUNIRE,  SO  called  firom  the  words  of  the  vmt  prepantorf 
to  the  prosecution  thereof  ^^pramunire  facias  A.  B.  (a).  It  took 


(c)  See  now  the  act  2  Wm.  4,  c.  34,  consolidating  and  amending  the  laws  idatii^to 
offences  against  the  coin,  ante,  note  (c),  p.  502. 

(d)  See  now  as  to  this  subject,  69  Geo.  3,  c.  69. 

(e)  And  see  also  25  Geo.  3,  c.  56 ;  33  Geo.  3,  c.  2 ;  39  &  40  Geo.  3,  c.  S9;  52  Geo.  3, 
c.  12 ;  54  Geo.  3,  c.  60 ;  65  Geo.  3,  c.  127,  and  1  &  2  Geo.  4,  c.  76,  and  76. 

(/)  And  see  7  &  8  Geo.  4,  c.  29,  ss.  9, 10,  11,  17,  and  18. 

iff)  By  37  Geo.  3,  c.  70,  and  57  Geo.  3,  c.  7,  any  one  maliciously  and  advisedljr 
endeavouring  to  seduce  any  soldier  or  sailor  from  his  allegiance,  or  exciting  mutiny,  » 
guilty  of  felony. 

(a)  It  is  so  called  from  the  words  of  the  writ  "  pramunire  facias  prttfaimm,  A.  B."  Ac, 
^piod  tunc  sit  coram  nobis,  &c.,  where  prammire  is  used  for  pr^tmonere.  Co,  IMt.  1«9  «• 
Some  account  of  the  origin  and  nature  of  preemunire  may  be  necessary  as  natter  rf 
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tt  origin  from  the  exorbitant  power  claimed  and  exercised  in 
his  oomitiy  by  the  pope.  Tlie  offence  is  the  acknowledging 
r  adhering  to  the  temporal  power  of  the  pope  in  England,  in 
erogation  of  the  authority  of  the  king. 

The  ancient  British  church,  by  whomsoever  planted,  was  a  Civil  mtliority 
nnger  to  the  bishop  of  Rome,  and  all  his  pretended  au-  fint^imed by 
writy.     The  pagan  Saxon  invaders  having  driven  the  pro-  th«popc«t 

Ml...  1  y%  •ij     "^®  (Bn  of  the 

«Bors  of  chnstiamty  to  the  remotest  comers  of  our  island,  Nonnan  oon- 

wir  own  conversion  was  afterwards  effected  by  Augustin,  the  V^^ 

Kmk,  and  other  missionaries  from  the  court  of  Rome.  (&)  This 

itonlly  introduced  some  few  of  the  papal  corruptions  in 

omt  of  fidth  and  doctrine ;  but  we  read  of  no  civil  authority 

aimed  by  the  pope  in  these  kingdoms  till  the  sera  of  the  Nor- 

■Q  conquest,  when  the  then  reigning  pontiff  having  fitvoured 

ake  William  in  his  projected  invasion,  by  blessing  his  host, 

id  consecrating  his  banners,  took  that  opportuni^  also  of 

itablishing  his  spiritual  encroachments,  and  was  even  per- 

dtted  so  to  do  by  the  policy  of  the  conqueror,  in  order 

»  humble  the  Saxon  clergy,  and   aggrandize   his  Norman 

[dates.     More  effectually  to  enslave  the  consciences  and  And  toon 

iiids  of  the  people,  the  Romish  clergy  themselves  paid  the  ^^i^J^^th 

06t  implicit  obedience  to  their  own  superiors  or  prelates,  the  Christian 

id  they  in  their  turns  were  as  blindly  devoted  to  the  will  of  ^'^  ' 

e  sovereign  pontiff,  whose  decisions  they  held  to  be  infidli- 

^  and  his  authority  co-extensive  with  die  Christian  world. 

snce  his  legates  a  latere^  were  introduced  into  every  king- 

m  of  Europe;  his  bulls  and  decretal  episdes  became  the  rule, 

th  of  fidth  and  discipline ;  his  judgment  was  the  final  resort 

all  cases  of  doubt  or  difficulty ;  his  decrees  were  enforced 


tory;  but  die  offence  itself  has  become  as  obsolete  as  the  penalty  formerly  annexed 
it,  and  may  now  be  considered  ezponged  from  onr  penal  code. 
If)  At  the  distance  of  so  many  ages,  it  is  impossible  to  discover  by  whom  Christianity 
s  first  preached  in  the  island.  Some  writers  have  ascribed  that  province  to  St  Peter; 
isrs  have  preferred  the  rival  claim  of  St.  Paul :  but  both  opinions,  improbable  as  they 
)  in  themselves,  rest  on  the  most  slender  evidence ;  on  testimonies,  which  are  many 
them  irrelevant,  all  ambiguous  and  unsatisfactory.  It  is,  however,  certain,  that  at  a 
7  early  period  there  were  Christians  in  Britain :  nor  is  it  difficult  to  account  for  the 
tniDstance  from  die  intercourse  which  had  long  subsisted  between  the  island  and 
me.  Within  a  very  few  years  from  the  ascension  of  Christ,  the  church  of  Rome  had 
laiiied  great  celebrity :  soon  afterwards  it  was  honoured  with  the  enmity  of  Claudius 
4  Nero.  Of  die  Romans,  whom  at  that  period  choice  or  necessity  conducted  to 
'itain,  and  of  the  Britons  who  were  induced  to  visit  Rome,  some  would  of  course 
<!oiiie  acquainted  with  the  professors  of  the  Gospel,  and  yield  to  the  exertions  of  their 
*!•    Lmgard's  Hist,  qf  England,  vol.  1,  p.  64. 
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by  anathemas  and  spiritual  censures ;  he  dethroned  even  kiogs 
that  were  refractory,  and  denied  to  whole  kingdoms  (wh^ 
undutifiil)  the  exercise  of  Christian  ordinances,  and  the  beiK- 
fits  of  the  Gospel  of  God. 

The  establishment  also  of  the  feodal  system  in  most  of  the 
governments  of  Europe,  whereby  the  lands  of  all  private  pn>- 
prietors  were  declared  to  be  holden  of  the  prince,  gave  ahint 
to  the  court  of  Rome  for  usurping  a  similar  authority  overall 
the  preferments  of  the  church,  which  began  first  in  Itafy,  wi 
gradually  spread  itself  to  England.  The  pope  became  a  feodd 
lord,  and  all  ordinary  patrons  were  to  hold  their  rig^  d 
patronage  under  this  universal  superior.  Estates  held  by  feodd 
tenure  being  originally  gratuitous  donations,  were  at  thit  tiae 
denominated  beneficia ;  their  very  name,  as  well  as  coiiBtili- 
tion  v^as  borrowed,  and  the  care  of  the  souls  of  a  paridi  thenoi 
came  to  be  denominated  a  benefice.  Lay  fees  were  oonfanl 
by  investiture,  or  delivery  of  corporal  possession ;  and  BfiAid 
benefices  which  at  first  were  universally  donative,  now  reocivei 
in  like  manner  a  spiritual  investiture,  by  institution  fiom  Ae 
bishop,  and  induction  under  his  authority.  As  lands  esdieiftBd 
to  the  lord  in  defect  of  a  legal  tenant,  so  benefices  lapsed  to 
the  bishop  upon  non-representation  by  the  patron,  in  the  natne 
of  a  spiritual  escheat  The  annual  tenths  collected  fiomAe 
clergy  were  equivalent  to  the  feodal  render,  or  rent,  reserfed 
upon  a  grant ;  the  oath  of  canonical  obedience  vras  coped 
fit>m  the  oath  of  fealty  required  fix>m  the  vassal  by  his  safe- 
rior,  and  the  primer  seisins  of  our  military  tenures,  jkbtesA] 
the  first  profits  of  an  heir's  estate  were  cruelly  extorted  bybii 
lord,  gave  birth  to  as  cruel  an  exaction  of  first  firuits  from  tk 
beneficed  clergy,  and  the  occasional  aids  and  talliages  kned 
by  the  prince  on  his  vassals,  gave  a  handle  to  the  pope  to  levy 
by  the  means  of  his  legates  a  latere,  peterpence,  and  otber 
taxations. 

At  length  the  holy  father  went  a  step  beyond  any  ezaifk 
of  either  emperor  or  feodal  lord.     He  reserved  to  himselC  I? 
Extnr.  1  3,  t.  ^  ^^^'^  apostolical  authority,  the  presentation  to  all  benefices 
2,  c.  13.  which  became  vacant  while  the  incumbent  was  attending  the 

court  of  Rome  upon  any  occasion,  or  on  his  journey  thitlKr 
or  back  again ;  and  moreover  such  also  as  became  vacant  hj 
his  promotion  to  a  bishoprick  or  abbey,  although  paraons  mst 
accustomed  and  ought  to  have  been  admitted  to  them  by  ele^ 
tion,  or  some  other  manner ;  and  this  last  the  canonists  de- 
clared was  no  detriment  at  all  to  the  patron,  being  only  iik 
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the  change  of  a  life  in  a  feodal  estate  by  the  lord.  Dispensa- 
tioDB  to  avoid  these  vacancies  begat  the  doctrine  of  comment 
imUf  and  papal  provisions  were  the  previous  nomination  to 
nch  benefices  by  a  kind  of  anticipation,  before  they  became 
Ktmlly  void,  though  afterwards  appUed  indiscriminately  to 
mj  ri^t  of  patronage  exerted  or  usurped  by  the  pope.  The 
mj  nomination  to  bishopricks,  that  ancient  prerogative  of  the 
:nwn,  was  wrested  fix)m  king  Henry  the  first,  and  afterwards 
km  his  successor  king  John,  and  seemingly  indeed  conferred 
m  the  chapters  belonging  to  each  see ;  but  by  means  of  the 
hqiirat  appeals  to  Rome,  through  the  intricacy  of  the  laws 
lUdi  r^^ulated  canonical  elections,  was  eventually  vested  in 
lie  pope.  And  to  sum  up  this  head  with  a  transaction  most 
Bpardleled  and  astonishing  in  its  kind,  pope  Innocent  3  had 
t  Iragth  the  efirontery  to  demand,  and  king  John  had  the 
BfmnesB  to  consent,  to  the  resignation  of  his  crown  to  the 
pope,  whereby  England  was  to  become  for  ever  St  Peter's 
prtnmony,  and  the  dastardly  monarch  re-accepted  his  sceptre 
bom  the  hands  of  the  papal  legate,  to  hold  as  the  vassal  of  the 
iufysee,  at  the  annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved  by  He  endowed 
k  court  of  Rome,  was  a  masterpiece  of  papal  policy.  Not  f®J»po"» 
eqntent  with  the  ample  provision  of  tithes  which  the  law  of 
k  land  had  given  to  the  parochial  clergy,  they  endeavoured 
togEaspat  the  lands  and  inheritances  of  the  kingdom,  and 
[had  not  the  legislature  withstood  them)  would  probably  have 
beoome  masters  of  every  foot  of  ground  in  the  kingdom.  To 
Ajs  end  they  introduced  the  monks  of  the  Benedictine  and 
itfaer  rules,  men  of  sour  and  austere  religion,  separated  fix)m 
lie  world  and  its  concerns  by  a  vow  of  perpetual  celibacy,  yet 
Mwinating  the  minds  of  the  people  by  pretences  to  extraordi- 
ny  sancdty,  while  all  their  aim  was  to  aggrandize  the  power 
od  extend  the  influence  of  their  grand  superior  the  pope. 
Jid  as  in  those  times  of  civil  tumult  great  rapines  and  vio- 
Doe  were  daily  committed  by  overgrown  lords  and  their 
Iberents,  they  were  taught  to  beUeve  that  founding  a  monas- 
Tj  a  little  before  their  deaths  would  atone  for  a  life  of  incon- 
tience;,  disorder,  and  bloodshed.  Hence  innumerable  abbeys 
id  reli^us  houses  were  built  within  a  century  after  the  con- 
aest,  and  endowed^  not  only  with  the  tithes  of  parishes,  which 
ere  lavidied  from  the  secular  cleigy,  but  also  with  lands, 
ancm,  lordships,  and  extensive  baronies.  And  the  doctrine 
iciilcated  was,  that  whatever  was  so  given  to,  or  purchased 
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by  the  monks  and  friars,  was  consecrated  to  God  himself  and 
that  to  alienate  or  take  it  away  was  no  less  than  die  sb  of 
sacrilege. 

Other  contrivances  were  set  on  foot  by  the  court  of  Rome 
for  effecting  an  entire  exemption  of  its  clergy  from  any  inter* 
course  with  the  civil  magistrate ;  such  as  the  separation  df  die 
ecclesiastical  court  from  the  temporal ;  the  appointment  df  id 
judges  by  merely  spiritual  authority,  without  any  interpoadoo 
from  the  crown ;  the  exclusive  jurisdiction  it  claimed  oyer  iB 
ecclesiastical  persons  and  causes ;  and  the  prwUegium  cUrieakf 
or  benefit  of  clergy,  which  delivered  all  clerks  from  any  tnal 
or  pimishment  except  before  their  own  tribunaL 

The  statutes  of  prcemunire  were  framed  to  encounter  dni 
overgrown  yet  increasing  eviL  King  Edward  1,  a  wise  and 
magnaminous  prince,  set  himself  in  earnest  to  shake  off  da 
servile  yoke.  He  would  not  sufier  his  bishops  to  attend  t 
general  council  till  they  had  sworn  not  to  receive  the  {Mfil 
benediction.  He  made  light  of  all  papal  bulls  and  proceflBes; 
attacking  Scotland  in  defiance  of  one ;  and  seizing  the  ten* 
poralities  of  his  clergy,  who  under  pretence  of  another,  refiari 
to  pay  a  tax  imposed  by  parliament  He  strengthened  die 
statutes  of  mortmain,  thereby  closing  the  great  gulph,  in  whidi 
all  the  lands  of  the  kingdom  were  in  danger  of  being  swal- 
lowed. And  in  the  thirty-fifth  year  of  his  reign  was  made  die 
first  statute  against  papal  provisions,  being,  according  to  & 
Edward  Coke,  the  foundation  of  all  the  subsequent  statatei 
of  prcemunirey  which  ranked  as  an  offence  immediately  against 
the  king,  because  every  encouragement  of  the  papal  power 
was  considered  a  diminution  of  the  authori^  of  the  crowa 

In  the  weak  reign  of  Edward  the  Second,  the  pope  apm 
endeavoured  to  encroach,  but  the  parliament  manfully  widh 
stood  him ;  and  it  was  one  of  the  principal  articles  cfaaiged 
against  that  unhappy  prince,  that  he  had  given  allowance  to 
the  bulls  of  the  see  of  Rome.  But  Edward  the  Third  was  of 
a  temper  extremely  different,  and  to  remedy  these  incoo- 
veniences  more  penal  laws  were  devised  against  proviwB^ 
which  enact  severally  that  the  court  of  Rome  shall  not  pie- 
sent  or  collate  to  any  bishoprick  or  living  in  England,  and 
that  whoever  disturbs  any  patron  in  the  presentation  to  a  Irrin^ 
by  virtue  of  a  papal  provision,  such  provisor  shall  pay  fine  and 
ransom  to  the  king,  at  his  will,  and  be  imprisoned  till  he  re- 
nounces such  provision  ;  and  the  same  punishment  is  inflicted 
on  such  as  cite  the  king,  or  any  of  his  subjects,  to  answer  in 
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be  court  of  Rome ;  and  when  the  holy  see  resented  these 
roceedings,  and  pope  Urban  5  attempted  to  revive  the  vassal- 
i;e  and  annual  rent,  to  which  king  John  had  subjected  his 
ogdom,  it  was  unanimously  agreed  by  all  the  estates  of  the 
afan,  in  parliament  assembled,  40  Edw.  3,  that  king  John's 
nation  was  null  and  void,  being  without  the  concurrence  of 
iiliament,  and  contrary  to  his  coronation  oath ;  and  all  the 
DBporal  nobility  and  commons  engaged  that  if  the  pope  should 
deavour,  by  process  or  otherwise,  to  maintain  these  usurpa- 
itt^  they  would  resist  and  withstand  him  with  all  their 
iwer. 

In  the  reign  of  Richard  the  Second  it  was  found  neces-  And  in  the 
7  to    strengthen  these   laws,  and  therefore   the    statute  ^JJ^'SlB^lcw^h^ 
»  Rich.  2,  c  5,  enacts,  that  whoever  procures  at  Rome,  2,  the  ttitute 
dsewhere,  any  translations,  processes,  excommunications,  r^J^"*"* 
dk^  instruments,  or  other   things,   which  touch  the  king, 
jBDBt  him,  his  crown,  and  realm,  and  all  persons  aiding  and 
ndng  therein  shall  be  put  out  of  the  king's  protection,  their 
nds  and  goods  forfeited  to  the  king's  use ;  and  they  shall  be 
tached  by  their  bodies  to  answer  to  the  king  and  his  council, 
'  process  of  pramunire  faci€LS  shall  be  made  out  against  them 
in  other  cases  of  provisors.     And  by  the  statute  2  Hen.  4,  And  was  en- 
3,  all  persons  who  accept  any  provision  firom  the  pope  to  be  ^^e^  wnder 
tempt  fix)m  canonical  obedience  to  their  proper  ordinary,  are 
M>  subjected  to  the  penalties  of  prcemunire.     This,  then,  is  The  original 
fi  origbud  meaning  of  the  offence  which  we  call  pnBmunire^  '"!^'!f  °^ 
Si  introducing  a  foreign  power  into  this  land,  and  creating 
\ferkim  •»  imperio,  by  paying  that  obedience  to  papal  process 
iiich  constitutionally  belonged  to  the  king  alone,  long  before 
e  Reformation,  in  the  reign  of  Henry  8,  at  which  time  the 
oaltiea  of  pramunire  were  indeed  extended  to  more  papal 
QMS  than  before,  as  the  kingdom  then  entirely  renounced 
i  authority  of  the  see  of  Rome,  though  not  all  the  corrupted 
ctrines  of  the  Roman  church. 

Hie  punishment  for  pramunirey  which  may  be  gathered  Punishnent  of 
m  various  statutes,  is  thus  shortly  summed  up  by  Sir  Edward  P'^'^^*^- 
ke : — **  That  firom  the  conviction  the  defendant  shall  be  out  l  Inst.  129. 
the  king's  protection,  and  his  lands  and  tenements,  goods 
i  chattels  forfeited  to  the  king,  and  that  his  body  shall  re- 
in in  prison  at  the  king'i  pleasure^  or  (as  other  authorities  i  Bulst  199. 
ft  it)  during  Ufe  (c). 

M^^^—  -  • T 

(c)  See  note  (a)  to  this  chapter. 
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CHAFFER  IX. 


OF   BiI8PRI8IONS  AND   CONTEBIPTS  AFFECTING   THE  UK$8 

GOVERNBfENT. 


Of  misprisions 
tnd  contempts. 


Misprision  of 
treason. 


1  Hal.  P.  C. 
372. 


The  punish- 
ment. 

Ibid.  374. 


Misprision  of 
felony. 


Concealing 
treasure  trove. 

Positive  mis- 
prisions. 


MiBPRiBiONB,  a  term  derived  from  the  old  French,  Meiprji^i 
neglect  or  contempt,  are  in  the  acceptation  of  our  law,  nek 
offences  as  are  under  the  degree  of  capital,  but  merely  boidflP- 
ing  thereon ;  and  it  is  said  that  a  misprision  is  contained  k 
every  treason  and  felony.  Misprisions  are  generally  divided  into 
two  sorts ;  negative,  which  consist  in  the  concealment  of  son^ 
thing  which  ought  to  be  revealed ;  and  positive,  which  oouii 
in  the  commission  of  something  which  ought  not  to  be  dauL 

Of  the  first  or  negative  kind,  is  what  is  called  mitprimmif 
treason:  consisting  in  the  bare  knowledge  and  concealmoi 
of  treason,  without  any  degree  of  assent  thereto :  for  anj 
assent  makes  the  party  a  principal  traitor.  This  oonceabneflt 
becomes  criminal,  if  the  party  apprized  of  the  treason  does  oo^ 
as  soon  as  conveniently  may  be,  reveal  it  to  some  judge  cf 
assize  or  justice  of  the  peace. 

The  punishment  of  misprision  of  treason  is  lossof  thepnfiti 
of  lands  during  life,  forfeiture  of  goods,  and  imprisonment  far 
life,  and  whenever  an  offence  is  punished  by  such  total  fa* 
feiture,  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  the  concealment  of  a  felony  wfaidit 
man  knows,  but  never  assented  to ;  for  if  he  assented,  dui 
makes  him  either  principal  or  accessary.  The  punishment  of 
this,  in  a  public  officer,  is  by  3  Edw.  1,  c.  9,  imprisonment 
for  a  year  and  a  day ;  in  a  common  person  imprisonment  fai 
less  discretionary  time ;  and  in  both,  fine  and  ransom  at  d» 
king's  pleasure. 

The  concealment  of  treasure  trove  is  also  another  qiedesof 
negative  misprisions,  punishable  by  fine  and  imprisonm^it 

Positive  misprisions  are  generally  denominated  coniemfti  0f 
high  misdemeanors  :  of  which 

The  first  and  principal  is  the  mal-administration  of  soA 
high  officers  as  are  in  public  trust  and  employment,  punidiable 
by  parliamentary  impeachment,  with  fine,  imprisonment, 
banishment,   or  perpetual   disability.     Also    embezzling  tbe 
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public  money,  punishable  by  fine  and  imprisonment  (a),  which 

the  Julian  Uw  punished  with  death  in  a  magistrate,  and  with  inst  4, 18, 9. 

deportation  or  punishment  in  a  private  person. 

Contempts  against  the  king's  prerogative.     As  by  refusing  ^^Jnrt^S* 
to  assist  him  for  the  good  of  the  public,  either  in  his  councils,  kHi^*i  prerc 
by  advice,  if  called  upon,  or  in  his  wars  by  personal  service,  for  fif*^*^* 
defence  of  the  realm  against  a  rebellion  or  invasion.     Under 
which  class  may  be  ranked  the  neglecting  to  join  the  posse 
eomUaiusy  or  power  of  the  county,  being  thereunto  required  by  i  Hawk.  P.  C. 
the  8heri£P  or  justices  according  to  2  Hen.  5,  c  8,  which  is  a  ^* 
Any  incumbent  upon  all  above  fifteen,  and  under  the  degree  Lamb.Eir.3i5. 
of  nobility,  and  able  to  travel     So  also  preferring  the  interests 
of  a  fi)ieign  potentate  to  those  of  our  own,  or  doing  or  receiving 
■qr  thing  that  may  create  an  undue  influence  in  favour  of 
mdh  intrinsic  power;  as  by  taking  a  pension  fix>m  any  foreign 
pinoe  without  the  consent  of  the  king.     Or  by  disobeying  3  ingt.  144. 
the  king's  lawfiil  commands :  whether  by  writs  issuing  out  of 
Ub  courts  of  justice,  or  by  a  summons  to  attend  his  privy 
QOODcil,  or  by  letters  fix>m  the  king  to  a  subject,  commanding 
Urn  to  return  fi-om  beyond  the  seas,  or  by  his  writ  of  ne  exeat 
figfumu    Disobedience  to  any  of  these  commands  is  a  high 
nu^xrision  and  contempt ;  and  so  is  the  disobedience  to  any  1  Hawk.  P.  C 
ict  of  parliament  where  no  penalty  is  assigned. 

Contempts  and  misprisions  against  the  king's  person  and  Contempts 
fHHrwment  may  be  by  speaking  or  writing  against  them,  Jf^^^^n 
cnrsiiig  or  wishhig  him  ill,  giving  out  scandalous  stories  con- 
%ming  him,  or  doing  any  thing  that  may  lessen  him  in  the 
itteem  of  his  subjects,  or  weaken  his  government,  or  raise 
eiloosies  between  him  and  his  people. 

Contempts  against  the  king's  title,  not  amounting  to  treason  Contempts 
tfrtgmunirey  are  the  denial  of  his  right  to  the  crown  in  com-  JJ^^^j^i® 
100  and  unadvised  discourse,  punishable  by  fine  and  impri-    ^ 
xnment ;  so  if  any  person  shall  hold  or  affirm  that  the  conmion 
Mf  not  altered  by  parliament,  ought  not  to  direct  the  crown 
*  England,  this  is  a  misdemeanor  by  13  Eliz.  c.  1,  and 
mishable  with  forfeiture  of  goods  and  chattels. 

Contempts  against  the  king's  palaces  or  courts  of  justice  other  con. 
e  high  misprisions.     And  striking  in  the  king's  superior  tempts. 


(a)  By  2  Wm.  4,  c.  A,  persons  in  the  public  service  embezzling  any  money  or 
Uiable  securities  with  which  they  are  intrusted  shall  be  deemed  guilty  of  felony,  and 
liable  to  be  transported  for  any  term  not  exceeding  fourteen  years.  By  this  act  part 
50  Geo.  3,  c.  59»  was  repealed. 
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courts  of  justice  is  still  more  penal;  eren  —miring  t 
judge  sitting  in  court,  without  any  blow  stmdLy  is  prniMuMf 
with  the  loss  of  the  right  hand,  imprisonment  ftr  lifis,  ndfiv- 
feituie  of  goods  and  chattels,  and  of  the  profits  of  lands  doriDg 
life.  A  rescue  of  a  prisoner  fiom  any  of  the  courts  widmt 
striking  a  blow  is  punished  with  perpetual  imjMriaonment  aid 
forfeiture  of  goods  and  of  the  profits  of  lands  during  life.  And 
an  affinay  or  riot  near  the  courts,  but  out  of  their  actual  fiei^ 
is  punished  with  fine  and  imprisonment.  Threatening  « 
reproachfiil  words  to  any  judge  sitting  in  the  courts  isakjl^ 
misprision,  and  punishable  with  fine  and  imprisooment  hd 
even  in  the  inferior  courts  an  affiray  or  contemptousbehifioarii 
punishable  by  fine,  as  by  the  steward  in  acourt  leetor  tfaefik 
So  if  a  man  assaults  or  threatens  his  adversary  fiir  suing  liH% 
a  counsellor  or  attorney  fer  being  employed  against  hiii^  § 
juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer  ftr 
keeping  him  in  custody,  he  is  punishable  by  fine  and  impnoo- 
ment  To  dissuade  a  witness  firom  giving  evidence;  to 
disclose  an  examination  before  the  privy  council ;  or  to  adiJK 
a  prisoner  to  stand  mute,  are  all  misprisions  and  conten^of 
the  king's  courts,  and  punishable  by  fine  and  imjoisonmeot 
And  if  a  grand  juryman  disclose  to  a  prisoner  indicted,  the 
evidence  against  him,  he  is  guilty  of  a  high  misprision,  and  a 
liable  to  be  fined  and  imprisoned. 


CHAPTER  X. 


OP  OFFENCES  AGAINST  PUBLIC  JUSTICE. 


Of  oflTenoet 
■gainit  the 
common* 
wetlth. 


Those  crimes  and  misdemeanors  which  more  immediitdf 
affect  the  commonwealth^  or  public  polity  of  the  Idi^^doiDt  ti 
well  as  those  that  are  peculiarly  pointed  against  the  Uvesaod 
security  of  private  subjects,  are  offences  against  the  kiD(^  ^ 
the  paterfamilias  of  the  nation ;  to  whom  it  appertains  bj  bii 
regal  office  to  protect  the  community,  and  each  individuil 
therein  fix)m  eveiy  degree  of  injurious  violence,  by  executing 
the  laws  which  the  people  themselves  in  conjunction  wiA 
him  have  enacted. 

The  crimes  and  misdemeanors  that  more  especially  aftct 
the  commonwealth,  may  be  divided  into  offences  against  polfr 
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utiee,  against  the  public  peaces  against  public  trade^  against 
he  puMic  healthy  and  against  the  public  poHce  or  economy. 

Offences  against  public  jti^sc^  are  some  of  them  felonious,  Oflbnoet 
dien  only  misdemeanors.  Jg^  P**^**^ 

Embezzling  or  vacating  records^  or  &lsifying  certain  other  EmbenUng, 
noeedings  in  a  court  of  judicature  is  a  felonious  offence  Z^^^  ^""^^ 
gunst  public  justice,  by  8  H.  6,  c  12  (a).     And  may  be  tried  ilc^!^^^ 
n  die  king's  bench  or  common  pleas  by  a  jury  de  medietate  ; 
nlf  oflSoers  of  any  of  the  superior  courts,  and  the  other  half 
xnunon  jurors.     By  21  Jac  1,  c  26,  to  acknowledge  any 
ked  enrolled,  statute,  recognizance,  bail,  or  judgment  in  the 
mat  of  another  person  not  privy  to  the  same,  is  felony. 
And  by  4  Wm.  &  M.  c.  4,  to  personate  any  other  person  as 
biO  before  any  judge  of  assize,  or  other  conunissioner  autho- 
ued  to  take  bail  in  the  country  is  felony.     By  14  Edw.  3,  Compelliag 
B.  10,  if  any  gaoler^  by  too  great  duress   of  imprisonment,  J^J^  ^ 
flukes  any  prisoner  that  he  has  in  ward  become  an  approver  proven. 
or  an  appellor  against  his  will,  it  is  felony.     So  obstructing  Obstructing 
die  execution  of  lawful  process  is  an  offence  against  pubUc  x^^^^^cem, 
indoe,  and  the  party  becomes  particeps  criminis  ;  that  is,  an  2  Hawk.  P.  C. 
aooessary  in  felony  and  a  principal  in  high  treason.  i^^* 

An  escape  of  a  person  arrested  upon  criminal  process  is  an  Escapes, 
ofleiice  against  public  justice,  and  the  party  is  punishable  by  2  Hawk.  P.  C. 
fine  or  imprisonment 

OflBcers  who,  after  arrest,  negligently  permit  a  felon  to 
680^,  are  also  punishable  by  fine ;  but  voluntary  escapes  by  1  Hal.  P.  C. 
consent  and  connivance  of  the  officer,  are  punishable  in  the  ^^• 
same  degree  as  the  offence  of  which  the  prisoner  is  guilty ; 
*^hen  the  offender  has  received  judgment,  or  been  attainted 
upon  verdict,  confession,  or  outlawry  of  the  crime  for  which  he 
v^  so  committed  or  arrested. 

Yet  before  such  conviction  of  the  principal,  the  officer  may  Ibid.  588, 589. 
be  fined  and  imprisoned  for  a  misdemeanor.  ^^7^  ^'  ^' 

To  break  prison  and  escape  when  lawfiilly  conmiitted  ^^r  ^  '  ^  ^^ 
my  treason  or  felony,  is  felony  at  the  common  law ;  and  to  prison, 
ineak  prison,  whether  it  be  the  county  gaol,  the  stocks,  or 
Kher  usnal  place  of  security,  when  lawfully  confined  upon 


(a)  B77  &S  Geo.  4,  c.  29f  8. 21,  stealing  of  records,  and  other  proceeding's  of  courts  of 
Bitiee,  is  a  misdemeanor,  punishable  with  transportation  for  seven  years,  or  ^th  fine 
r  imprisonment,  or  both;  and  so  much  of  8  Hen.  6,  c.  12,  s.  3,  as  relates  to  the 
Smces  of  stealing  or  avoiding  any  record,  or  other  like  thing  therein  mentioned,  is 
spelled. 

L    L 
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3  Hawk.  P.  c.  any  Other  inferior  charge,  is  punishable  as  a  misdemeaDor  by 

fine  and  imprisonment  (6). 

Rescue.  A  rescue  is  the  forcibly  and  knowingly  freeing  another  fipom 

an  arrest  or  imprisonment ;  a  rescue  of  one  apprehended  far 

1  Hal.  P.  c.     felony,  is  felony ;  for  treason,  treason ;  and  for  a  misdemeanor, 

^^^'  a  misdemeanor  (c).     By  1 1  Geo.  2,  c.  26,  and  24  Gea  2,  a  40, 

Foster,  344.      jf  fjye  or  more  persons  assemble  to  rescue  any  retailen  of 

spirituous  liquors,  or  to  assault  the  informers  against  them,  it  is 

felony,  and  subject  to  transportation.     To  convey  to  any  pii- 

soner  in  custody  for  treason  or  felony  any  arms,  instrumentB  of 

escape,  or  disguise,  without  the  knowledge  of  the  gaoler,  thaagd 

no  escape  be  attempted,  or  any  way  to  assist  such  prisoner  to 

attempt  an  escape,  though  no  escape  be  made,  is  fel(Hiy(ii) 

Returning  Returning   from   transportation  is  felony,   as  is  also  the 

ttSon*™"^'"    assisting  escape  from  such  as  are  conveying  convicts  to  tk 

port  of  transportation  (e). 

(b)  If  the  cause  for  which  the  prisoner  was  taken  and  imprisoned  required  nidi 
judgment,  if  he  had  been  conricted  thereon,  according  to  the  law  and  custom  of  thi 
realm,  1  Edw.  2,  st.  2,  c.  1,  now  punishable  under  7  &  8  Geo.  4,  c.  28,  s.  8,  which  yn* 
scribes  the  punishment  for  offences  not  punishable  by  any  particular  statutes.  But  «• 
7  Wm.  4,  and  1  Vict.  c.  90,  s.  5,  limiting  the  period  of  solitary  confinement 

(c)  By  1  &  2  Geo.  4,  c.  88.  if  any  person  shall  rescue,  or  aid  and  assist  in  rescmng; 
from  the  lawful  custody  of  any  constable,  officer,  or  other  person,  any  person  durrfed 
with,  or  suspected  of,  or  committed  for,  any  felony,  or  on  suspicion  thereof,  dienifthi 
person  so  offending  shall  be  convicted  of  felony,  and  be  liable  to  be  imprisoned  ftr  uxf 
term  not  exceeding  one  year,  such  person  may,  instead  of  being  so  imprisoned,  be 
transported  for  seven  years,  or  imprisoned  and  kept  to  hard  labour  for  any  term  notkn 
than  one,  or  more  than  three  years ;  and  if  any  person  shall  assault,  beat,  or  wound  aijr 
constable,  officer,  or  other  person,  with  intent  to  obstruct,  resist,  or  prevent,  the  appn- 
hension  or  detainer  of  any  person  charged  with  or  suspected  of  felony,  or  if  any  penoi 
charged  with  or  suspected  of  felony  shall  assault,  beat,  or  wound  any  constable^  officff, 
or  other  person,  with  intent  to  obstruct,  resist,  or  prevent  his  or  her  apprehenaioB  tf 
detainer,  and  if  the  person  so  offending  shall  be  convicted  of  a  misdemeanor  onlji  1m 
may,  in  addition  to  any  other  punishment,  be  kept  to  hard  labour  for  not  ezeee£B|[ 
two  years,  and  not  less  than  six  months.  The  act  7  Wm.  4,  and  1  Vict,  c  91,  i.  h 
defines  the  punishment  for  rescuing  murderers. 

(d)  By  4  Geo.  4,  c.  64,  s.  43,  if  any  person  shall  convey,  or  cause  to  be  conveyed,  iilo 
any  prison,  any  mask,  vizor,  or  other  disguise,  or  any  instrument  or  arms  proper  to 
facilitate  the  escape  of  any  prisoners,  and  the  same  shall  deliver  or  cause  to  be  defircRd 
to  any  prisoner,  or  to  any  other  person  there  for  the  use  of  any  such  prisoner  without 
the  consent  or  privity  of  the  keeper,  every  such  person  shall  be  deemed  to  have  ddivefod 
such  vizor,  or  disguise,  instrument,  or  arms,  with  intent  to  aid  and  assist  such  prisoiMr 
to  escape  or  attempt  to  escape ;  and  if  any  person  shall  by  any  means  whatever,  aid  and 
assist  any  prisoner  to  escape,  or  in  attempting  to  escape  from  any  prison,  every  penoo 
so  offending,  whether  an  escape  be  actually  made  or  not,  shall  be  guilty  of  fdony,  and 
being  convicted,  transported  for  not  exceeding  fourteen  years. 

(e)  The  act  5  Geo.  4,  c.  84,  s.  22,  declares  that  any  person  transported,  or  ordered  to 
be  transported,  and  found  at  large  before  the  expiration  of  his  sentence,  shall  suffer  dettb. 
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Bj  4  Geo.  1,  c  11,  whoever  shall  take  a  reward  under  TWogaTe- 
idence  of  helping  to  stolen  goods,  shall  suflfer  as  the  felon  "^Sm^^^S^ 
ifao  stde  them,  unless  he  causes  such  felon  to  be  apprehended 
ad  broi^t  to  trial,  and  gives  evidence  against  him  (/). 

Receiving  stolen  goods  knowing  them  to  be  stolen,  by  ReoebrertoT 
.*4  Wm.  &  M.  c.  9,  and  5  Ann.  c  31,  makes  the  ofiender  "tolengoodi. 
mnaiy  to  the  theft,  and  is  felony  (g). 

Compounding  of  felony  is  where  the  party  robbed,  not  Compoimdiiig 
d|j  huowB  the  felon,  but  also  takes  his  goods  again,  or  other  ^^^ W- 
mauds,  upon  agreement  not  to  prosecute,  which  is  punished 
lift  fine  and  imprisonment  (A). 

{/)  hj7  ScS  Geo.  4,  c.  299  >•  58,  taking  a  reward  for  helping  to  the  recovery  of  stolen 
W9ftKtf  without  bringing  the  otfender  to  trial  is  felony,  punishable  with  transportation 
V  Hie,  or  seven  years,  or  imprisonment.  By  s.  9,  advertising  a  reward  for  the  return 
i  Max  property,  stating  that  no  questions  will  he  asked,  or  that  the  person  producing 
tth  property  shall  not  be  seized,  or  any  inquiry  made  after  him,  or  promising  to  return 
I  my  pawnbroker  the  money  paid  or  lent  upon  any  property  stolen  or  lost,  subjects 
bpvty  so  advertudng,  and  the  party  printing  such  advertisement,  to  a  penalty  of  50/. 
lay  person  sQin|(  for  the  same  by  action  of  debt,  \nih  full  costs. 

hf7  itS  Geo.  4,  <;.  27,.  the  act  4  Greo.  1,  c.  11,  is  repealed,  except  so  much  thereof 
•idites  to  the  trial  of  piracy,  felony,  or  robbery,  committed  within  the  admiralty  juris- 
ietion,  and  so  much  of  5  Geo.  2,  c.  36,  s.  1,  as  relates  to  the  advertisements  therein 
mUbited,  is  repealed. 

M  By  7  &  8  Geo.  4,  c.  29,  s.  54,  if  any  person  shaU  receive  any  chattel,  money,  valu- 
es sscority,  or  other  property,  the  stealing  whereof  is  felony,  such  person  knowing 
•  sime  to  have  been  feloniously  stolen,  every  such  receiver  is  guilty  of  felony,  and 
•y  be  indicted  and  convicted  either  as  an  accessary  after  the  fact,  or  for  a  substantive 
lenyi  and  in  tHe  latter  case  whether  the  principal  felon  shall  or  shall  not  have  been 
etioiisly  convict^  or  shall  or  not  be  amenable  to  justice ;  and  every  such  receiver 
iflbe  liable  to  be  transported  for  fourteen,  and  not  less  than  seven  years,  or  to  be 
ynsonad  for  any  ttrm  not  exceeding  three  years,  and  if  a  male,  to  be  whipped,  but 
not  be  prosecuted  a  second  time  for  the  same  offence.  By  s.  55,  where  tiie  ori^nal 
is  a  misdemeanor,  receivers  may  be  prosecuted  for  a  misdemeanor.  By  s.  56,  all 
maybe  tried  where  the  principal  is  triable,  or  where  the  property  is  found.  And 
'B.  60,  receivers  of  stolen  property,  where  the  original  offence  is  punishable  on  summary 
imetion,  are  liable  to  the  punishment  to  which  the  principal  is  by  this  act  made  liable. 
By  1  &  2  Geo.  4,  c.  75,  s.  12,  persons  knowingly  and  wilfully,  and  with  intent  to 
friod  and  injure  the  true  owner,  purchasing  or  receiving  any  anchors,  cables,  goods* 
■isichandige  belonging  to  any  ship  in  distress,  or  preserved  from  any  wreck,  shall, 

conviction,  be  deemed  guilty  of  receiving  stolen  goods,  and  suffer  the  like  punish- 
nt  as  for  a  misdemeanor  at  the  common  law,  or  be  liable  to  be  transported  for  seven 
ns.  And  by  4  &  5  Wm.  4,  c.  36,  s.  22,  the  central  criminal  court  is  empowered  to 
r  oflfencee  committed  on  the  high  seas. 

By  S  Geo.  4,  c.  24,  the  laws  against  receivers  of  stolen  goods  are  extended  to  receivers 
stolen  bonds,  bank  notes,  and  other  securities  for  money. 

(h)  By  7  &  8  Geo.  4,  c.  29,  s.  56,  the  owner  of  stolen  property  prosecuting  a  thief  or 
cover  to  conviction,  shall  have  restitution  of  his  property,  except  a  valuable  or  negoti- 
k  secnrity  in  the  hands  of  a  third  party  without  notice. 

L  L  2 


516  OF  OFFENCES  AGAINST   PUBUC  JUSTICE. 

Compounding        The  compounding  of  informations  upon  penal  statutes  is  an 

informations,      indictable  offence.     By  18  Eliz.  c.  5,  if  any  person,  informing 

under  pretence  of  any  penal  law,  makes    any  compoaUon 

without  leave  of  the  court,  or  takes  any  money  or  promises  from 

the  defendant  to  excuse  him,  he  shall  forfeit  10/L,  and  diiD 

be  disabled  to  sue  on  any  popular  or  penal  statute  (t). 

Conspiracy.  A  conspiracy  to  indict  an  innocent  man  of  felony  iisAj 

and  maliciously,  who  is  indicted  and  acquitted,  is  punishable 

by  fine  and  imprisonment     There  must  be  at  least  two  to 

Letters  threat-   form  a  Conspiracy  {j  ).     Sending  letters  threatening  to  accoae 

of acrirn^^"^  any  person  of  a  crime,  punishable  with  death,  transportatioDi 

or  other  infamous  punishment,  with  a  view  to  extort  monej* 

is,  by  30  Geo.  2,  c.  24,  punis}iable  with  fine,  imprisoninentt 

whipping,  or  transportation  for  seven  years  (*), 

Perjury.  Wilfid  and  comipt  perjury  is  an  indictable  offence:  thisii 

3  Inst.  164.       defined  by  Sir  Edw.  Coke  to  be  a  crime  committed  ^rhent 

lawful  OQth  is  administered  in  some  judicial  proceeding,  tot 
person  who  swears  wilfully ^  absolutely 9  ond  falsely,  in  a  matter 
material  to  the  issue  or  point  in  question.  The  law  takes  no 
notice  of  any  perjury  but  such  as  is  committed  in  some  oomt 
of  justice,  having  power  to  administer  an  oath,  or  before  sook 
magistrate  or  proper  officer,  invested  with  a  similar  auduiii^i 
in  some  proceedings  relative  to  a  civil  suit  or  criminal  pn>- 
secution.  It  may  indeed  be  questioned  how  far  a  magistnte  ii 

(0  The  punishment  is  now  transportation  and  imprisonment  tinder  7  &  8  Geo.  4, 
c.  29*  8.  58. 

(/)  A  conspiracy  is  an  agreement  between  two  or  more  persons.  1.  Falselj  to  chngt 
another  with  a  crime,  punishable  by  law,  either  from  a  malicious  or  vindictive  motrrefli 
feeling  towards  the  party,  or  for  the  purpose  of  extorting  money  from  him.  2.  Wnng- 
fully  to  injure  or  prejudice  a  third  person,  or  any  body  of  men  in  any  other  manDB* 
3.  To  commit  any  offence  punishable  by  law.  4.  To  do  any  act  with  intent  to  premi 
the  course  of  justice.  5.  To  effect  a  legal  purpose  with  a  corrupt  intent,  or  byimpiopir 
means.  6.  To  which  may  be  added,  conspiracies  or  combinations  by  joumeymen  to 
raise  their  wages,  &c. ;  Archbold's  Crim.  Pleading,  andEv,  by  Jertis,  7th  ed,  634. 

(k)  By  7  &  8  Geo.  4,  c.  29*  s.  8,  if  any  person  shall  knowingly  send  or  delifer  iij 
letter  or  writing,  demanding  of  any  person  with  menaces,  and  without  any  reaaoubb 
or  probable  cause,  any  chattel,  money,  or  valuable  security ;  or  if  any  person  shall  accw 
or  threaten  to  accuse,  or  shall  knowingly  send  or  deliver  any  letter  or  writing,  accndag 
or  threatening  to  accuse  any  person  of  any  crime  punishable  by  law,  with  death,  tianf> 
portation,  or  pillory,  or  of  any  assault  with  intent  to  commit  a  rape,  or  of  any  infitmoti 
crime  as  defined  in  s.  9,  of  the  act,  with  a  view  or  intent  to  extort  or  gain  from  hk^ 
person  any  chattel,  money,  or  valuable  security  ;  every  such  offender  shall  be  gul^  ^ 
felony,  and  upon  conviction  be  liable  to  be  transported  for  life,  or  seven  years,  or  to  be 
imprisoned  four  years,  and  if  a  male,  to  be  whipped.  The  act  7  Wm.  4,  and  1  Vict 
c.  90,  s.  5,  limits  the  period  of  solitary  confinement  in  all  cases. 
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OBtified  in  taking  a  voluntaiy  affidavit  in  any  extra-judicial 

utter  (/).     Subornation  of  peijury,  is  the  offence  of  procuring   Subonntion  of 

DOther  to  take  such  a  false  oath  as  constitutes  peijury  in  the  P^^^* 

lincipaL     The  punishment   of  peijury  and  subornation  of  3  Inst  163. 

leijiiiyy  is  fine  and  imprisonment,  and  never  more  to  be  capa- 

de  of  bearing  testimony,  in  which  our  law  seems  to  have 

idopted  the  opinion  of  Cicero,  derived  from  the  law  of  the 

:welve  tables,  petjurii  pcena   divina,  exitium;  humana^   de^ 

Bribery  is  when  a  judge,  or  other  person  concerned  in  the  Bribery, 
idministration  of  justice,  takes  any  undue  reward  to  influence  i  Hawk.  P.  C. 
m  behaviour  in  his  office.     By  the  laws  of  Athens,  he  that  ^^®« 
Asredy  as  well  as  he  that  received  a  bribe,  was  prosecuted, 
md  in  England  this  offence  is  punishable  with  fine  and  im- 
mmment. 

Embracery  is  an  attempt  to  influence  a  jury  corruptly,  and  Embnoerj. 
flpimishable  by  fine  and  imprisonment  (n).  i^^^  ^*  ^' 

The  fidse  verdict  of  jurors  is  punishable  by  fine  and  impri-  False  verdict. 
(QDinent  (n). 

Negligence  of  public  officers  intrusted  with  the  administrar  Neffligence  of 
ioii  of  justice,  as  sherifis,  coroners,  constables,  and  the  like,  is  ^  officcn. 
niuflhable  by  fine  and  forfeiture  of  office,  if  a  beneficial  one. 

Hie  oppression  and  tyrannical  partiality  of  judges,  justices.  Oppression  by 
nd  other  magistrates,  in  the  administration  and  under  the  "•fi^*'*^* 
cJonr  of  their  office,  when  prosecuted  either  by  impeachment 
3  parliament,  or  by  information  in  the  court  of  king's  bench, 
ooording  to  the  rank  of  the  offenders,  is  punishable  vnth 
tfeiture  of  their  offices,  either  consequential  or  immediate,  or 

idi  fine,  and  imprisonment 

... * 

(0  By  5  &  6  Wm.  4,  c.  62,  a.  13,  justices  are  not  to  adminiater  oaths,  or  to  receive 
BdafitSy  or  solemn  affirmations,  touching  matters  whereof  they  have  no  jurisdiction 
^  ttatnte ;  but  the  act  does  not  extend  to  any  oath,  affidavit,  or  solemn  affirmation, 
ion  any  justice  in  any  matter  or  thing  touching  the  preservation  of  the  peace,  or  the 
osecution,  trial,  or  punishment  of  offences,  or  touching  proceedings  before  either  of 
B  hoiuea  of  parliament,  or  any  committee  thereof,  or  any  oath,  affidavit,  or  affirma- 
n  required  by  the  laws  of  any  foreign  country,  to  give  validity  to  instruments  in 
iting  designed  to  be  used  in  such  such  foreign  countries. 

M  **  1^  divine  punishment  of  peijury  is  death ;  the  human  punishment  disgrace," 
^3  Geo.  2,  c.  25,  s.  2,  the  party  convicted  of  wilful  and  corrupt  perjury,  or  subornation 
perjury,  may  be  imprisoned  in  some  house  of  correction  seven  years,  or  be  transported 
'  aeven  years.  By  7  Vim,  4,  and  1  Vict.  c.  23,  the  punishment  of  the  pillory  is 
ofiahed. 

Cs)  By  6  Geo.  4,  c.  50,  s.  60,  the  writ  of  attaint  was  abolished  by  s.  61,  corrupt  jurors 
t  punished  by  fine  and  imprisonment. 
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ExtortioD.  Extortion  by  any  officer  under  colour  of  his  office,  ii 

punishable   with    fine    and    imprisonment,    and   someCimei 
forfeiture  of  the  office. 


CHAPTER  XL 


OF   OFFENCES   AGAINST   THE   PUBLIC   PEACE. 


blies. 


Offence  against      These  ofiences  are  such  as  are  either  an  actual  breach  of  tk 
peacc!^^*^         peace,  or  constructively  so,  by  tending  to  make  others  break  iL 

By  1  Geo.  1,  c.  6,  if  any  twelve  persons  are  unla^rfiil^ 
Riotoof  aaiem-  assembled  to  the  disturbance  of  the  peace,  and  any  juatkecf 
the  peace,  sheriff,  undersheriff,  or  mayor  of  a  town,  shall  OQBr 
mand  them  by  proclamation  to  disperse,  and  they  ccmtemiiUi 
orders,  and  continue  tc^ther  for  one  hour  afterwardfl^  fsA 
contempt  is  felony.  If  the  reading  of  the  proclamati<m  be  bj 
force  opposed,  or  the  reader  be  in  any  manner  wilfiiDy  hift- 
dered  firom  the  reading  of  it,  such  opposers  and  hindeien  lit 
felons ;  and  all  persons  to  whom  such  proclamation  oiyM  f^ 
have  been  made,  and  knowing  of  such  hindrance,  and  notfr' 
persing,  are  felons.  The  act  indemnifies  the  peace  dScenuA 
their  assistants  if  they  kill  any  of  the  mob  in  endeavouriiig  to 
suppress  such  riot  And  if  any  persons  so  riotously  asBembkd 
begin,  even  before  proclamation,  to  pull  down  any  dmidi^ 
chapel,  meeting-house,  or  outhouses,  they  are  gcakj  of 
felony  (o). 
Appearinff  '^^  appear  armed  and  disguised  in  any  enclosed  forest  or 

armed  oThunt-  place  where  deer  are  kept,  or  in  any  warren  for  hares,  or  in 
ing  induguise.  ^^^  j^^j^  road,  open  heath,  common,  or  down,  by  day  oriii|i^ 
or  being  so  disguised  to  hunt,  wound,  kill,  or  steal  any  deer; 
to  rob  a  warren  or  to  steal  fish  is  felony  (i).     And  to  send  any 


(a)  By  7  &  8  Geo.  4,  c.  30»  s.  8,  rioters  demolishing  or  destroying,  or  beginaiiV  ^ 
demolish  or  destroy,  any  church,  chapel,  house,  outhouse,  &c.,  or  building,  or  eredMia 
used  in  carrying  on  trade  or  manufacture,  or  any  machinery  in  any  factory  or  mine,  SR 
guilty  of  felony,  and,  being  convicted,  are  liable  to  suffer  dea|)i  as  felons. 

(6)  Repealed  by  7  &  8  Geo.  4,  c.  27.  And  by  7  &  8  Geo.  4,  c.  29,  s.  26,  hontiiig. 
coursing,  or  wounding,  or  attempting  the  same  in  the  inclosed  part  of  any  totti 
chase,  &c.,  is  felony,  and  punishable  as  in  the  case  of  simple  larceny;  and  hontingi 
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iter  without  a  name,  or  with  a  fictitious  name,  demandinir  Lct*««  ^^'^ 

oney,  or  threatening  to  kill  any  ot  the  kings  subjects,  or  to  nenons,  or  to 

e  their  houses,  outhouses,  bams,  or  ricks,  is  felony  (c).  nre  houies, 

Sfahciously  to    pull  down   or    destroy  any  IocIcm^  banks,  DettroyiM 

ikes,  ^floodgates,  or  other  works  erected  on  a  navigable  river,  locks  and  turn- 

felony  (cQ.     And  by  7  Geo.  3,  c.  40,  maliciously  to  pull  ^  **' 


Ding,  or  wounding  deer,  or  attempting  the  same  in  the  uninclosed  part  of  any  forest, 
lase,  &c.,  is  punished  by  a  fine  not  exceeding  50/.  By  s.  27,  suspected  persons  found 
.  possession  of  venison,  &c.  are  liable  to  a  penalty  not  exceeding  20/.,  and  on  fEulure 
;  conviction,  then  for  the  discovery  of  the  party  who  actually  killed  or  stole  such  deer, 
le  person  from  whom  the  same  shall  have  been  first  received,  or  who  shall  have  had 
osaessioo  thereof,  shall,  if  he  cannot  satisfy  the  justice  that  he  came  lawfully  by  it,  be 
■Ue  to  such  penalty.  By  s.  28,  persons  setting  engines  for  taking  deer,  or  pulling 
iown  park  fences,  are  liable  to  a  penalty  of  20/. ;  and  by  s.  29,  deer-keepers,  &c.  may 
mt  the  guns,  &c.  of  offenders.  By  s.  30,  killing  hares  or  conies  in  the  night-time  in 
iwmen,  whether  inclosed  or  not,  is  a  misdemeanor,  and  punishable  accordingly:  and  if 
ft  ths  day-time,  the  party  may  be  fined  5/.  By  s.  31,  stealing  dogs,  or  stealing  beasts 
rlirds  ordinarily  kept  in  confinement,  and  not  the  subject  of  larceny  makes  the  parties 
aUe,  on  conviction^  to  a  penalty  not  exceeding  20/.,  and  for  a  second  offence,  may 
» imprisoned,  and  kept  to  hard  labour ;  and  if  such  second  conviction  be  before  two 
jnitices,  they  may  order  him  to  be  publicly  or  privately  whipped.  By  s.  32,  persons 
bond  in  possession  of  stolen  dogs,  &c.  shall,  on  conviction,  be  liable  for  the  first 
iftnce  to  such  forfeiture,  and  for  every  subsequent  offence  to  such  punishment  as  per- 
ns eooficted  of  stealing  any  dog,  beast,  or  bird,  are  thereinbefore  made  liable  to,  and 
sbe  pioperty  may  be  seized  by  virtue  of  a  search  warrant,  and  restored  to  the  owner. 
Bj  1. 34,  taking  fish  in  any  water  situate  in  land  belonging  to  a  dwelling-house,  or'  in 
U17  private  fishery  elsewhere,  is  a  misdemeanor,  and  punishable  accordingly ;  and 
iddng  fish  in  any  water  which  shall  be  private  property,  or  in  which  there  shall  be  any 
Jrime  right  of  fishery,  makes  the  offender  liable  to  a  penalty  of  5/.  above  the  value  of 
^  fish;  but  this  does  not  extend  to  angling  in  the  day-time,  which,  for  the  first 
ttmed  oflfence,  makes  the  offender  liable  to  a  penalty  of  5/. ;  and  for  the  offence  secondly 
ttned,  21.  And  by  s.  63,  a  person  in  the  act  of  committing  any  offence  may  be  ap- 
t«hended  without  a  warrant ;  and  a  justice,  upon  good  grounds  of  suspicion,  proved 
D  oath,  may  grant  a  search  warrant.  Any  person  to  whom  stolen  property  is  offered 
My  also  seise  the  party  offering  it. 

(e)  By  4  Geo.  4,  c.  64,  s.  3,  if  any  person  shall  knowingly  and  wilfully  send  or  deliver 
ly  letter  or  writing,  with  or  without  any  name  or  signature ,  or  with  a  fictitious  name 
signature,  threatening  to  kill  or  murder  any  of  his  majesty's  subjects,  or  to  bum  or 
istroy  his  or  their  houses,  outhouses,  barns,  stacks  of  com  or  grain,  hay  or  straw,  or 
an  procure  counsel,  aid,  or  abet  the  commission  of  the  said  offence ;  every  person  so 
ko^ng,  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  be 
JUe,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  such 
rm,  not  less  than  seven  years,  as  the  court  shall  adjudge,  or  to  be  imprisoned  only,  or 
be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or  house  of  correction,  for 
y  term  not  ezcee<£ng  seven  years. 

(d)  By  7  &  8  Geo.  4,  c.*30,  s.  12,  destroying  any  sea-bank,  &c.,  or  works  on  any  river 
canal,  is  felony,  punishable  with  transportation  for  life,  or  for  not  less  than  seven 
an,  or  imprisonment  for  any  term  not  exceeding  four  years ;  and  removing  any  piles, 
alk,  or  materials  fixed  in  the  ground,  and  used  for  securing  any  sea-bank  or  sea- 
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down  or  destroy  any  turnpike  gate  or  fence,  toll-hoose, « 
weighing-engine  thereunto  belonging,  erected  by  authority  of 
parliament,  is  felony  (e). 

Affrays.  Affrays,  from  affraier,  to  terrify,  are  the  fighting  of  two  or 

more  persons  in  some  public  place,  to  the  terror  of  his  mi^ 
jesty's  subjects.  Afirays  may  be  suppressed  by  any  piinte 
person  present,  who  [is  justifiable  in  endeavouring  to  part  the 
combatants,  whatever  consequences  may  ensue.  The  conili- 
ble,  or  other  similar  officer,  is  bound  to  keep  the  peace,  and  to 
that  purpose  may  break  open  doors  to  suppress  an  aflSray,  <f 
apprehend  the  affrayers,  and  may  either  carry  them  befixe  t 
justice  or  imprison  them  by  his  own  authority,  fi^r  a  convemeot 

1  Hawk.  P.  C.   space,  till  the  heat  is  over.     The  punishment  for  common 
affrays  is  by  fine  and  imprisonment 

Riots  and  routs       An  unlawfiil  assembly  is  when  three,  or  more,  asBeinlik 

sCTiblies. ""       themselves  tc^ther  to  do  an  unlawfiil  act,  as  to  pull  down  en- 
closures, without  doing  it,  or  making  any  motion  towardiit 

3  Inst.  176.       A  rout  ia  where  three  or  more  meet  to  do  an  unlawfiil  act  upon 

a  common  quarrel,  as  forcibly  breaking  down  fences,  upon  a 
right  claimed  of  common  or  of  way,  and  make  some  advances 
towards  it  A  riot  is  where  three  or  more  actually  do  an  n- 
lawfiil  act  of  violence,  either  with  or  without  a  common  cam 
or  quarrel,  as  if  they  beat  a  man,  or  hunt  and  kiU  game  is 
another's  park,  chase,  warren,  or  liberty ;  or  do  any  other  (Qh 
lawfiil  act  with  force  and  violence ;  or  even  do  a  lawfiil  act,ia 
removing  a  nuisance,  in  a  violent  and  tumultuous  manner. 
The  punishment  of  unlawful  assemblies,  fiom  the  number  of 
three  to  eleven,  is  by  fine  and  imprisonment  By  13  H^i 
c.  7,  any  two  justices,  with  the  sheriff^  or  under-fiheriff,  may 
come  with  the  posse  comitatusy  and  suppress  any  such  riot,  as- 
sembly, or  rout,  arrest  the  rioters,  and  record  upon  the  spot 
the  nature  and  circumstances  of  the  transaction,  which  lecorl 
alone  shall  be  a  sufficient  conviction  of  the  offenders.  And 
all  persons,  except  women,  clergymen,  persons  decrepit,  and 
infimts  under  fifi^en,  are  bound  to  attend  the  justices  in  sap- 
pressing  a  riot,  upon  pain  of  fine  and  imprisonment    Any 

wall,  or  the  bank  or  wall  of  any  river,  canal,  or  marsh,  or  opening  or  drawing  op  aoj 
floodgate,  or  doing  other  injury  to  any  navigable  river  or  canal  with  intent,  and  so  ai 
to  obstruct  the  navigation,  is  punishable  with  transportation  for  seven  yean,  or  impri- 
sonment not  exceeding  two  years.  The  act  of  7  &  8  Geo.  4;  consolidates  all  kraff 
acts  relating  to  this  offence. 

(e)  By  7  &  8  Geo.  4,  c.  30,  s.  14,  destroying  a  turnpike-gate,  toU-houae,  &c.,  ii« 
misdemeanor,  and  punishable  accordingly. 
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Mtry,  woundingy  or  killing  the  rioters,  that  may  happen  in  i  Hal  P.  C. 
nppiesBing  the  riot,  is  justifiable.  ^  ^^^  p  ^^ 

By  13  Car.  2,  st  1,  c.  5,  not  more  than  twenty  names  shall  i6i. 
Kogned  to  any  petition  to  the  king,  or  either  house  of  parlia-  Tumnltiioiii 
■out,  for  any  alteration  of  matters  established  by  law  in  church  P«*>^""n«f- 
or  state,  unless  the  contents  thereof  be  first  approved  in  the 
country  by  three  justices,  or  the  majority  of  the  grand  jury  at 
die  asnxes  or  quarter  sessions ;  and  in  London  by  the  lord 
Biyor,  aldermen,  and  common  council ;  and  no  petition  shall 
be  delivered  by  a  company  of  more  than  ten  persons  under  a 
penalty  of  lOOL  and  three  months'  imprisonment  (/)• 

Fcreible  entry,  or  detainer,  is  committed  by  violently  taking  Fordble  entry 
or  keeping  possession  of  lands  and  tenements,  with  menaces,  ^^^ 
hce,  and  arms,  and  without  the  authority  of  law.  The  entiy 
iDowed  by  law  is  a  peaceable  one ;  that  forbidden  is  a  forcible 
nd  violent  one,  and  with  unusual  weapons.  By  5  Rich.  2, 
It  1,  c.  8,  all  forcible  entries  are  punished  with  imprisonment; 
ml  by  15  Rich.  2,  c.  2,  8  Hen.  6,  c  9,  31  Eliz.  c  11,  and 
n  Jac.  1,  c.  15,  upon  any  forcible  entry  or  forcible  detainer, 
ifter  peaceable  entry,  into  any  lands,  or  benefices  of  the 
dmvcfa,  one  or  more  justices  of  the  peace,  taking  sufficient 
power  of  the  county,  may  go  to  the  place,  and  there  record  the 
bree  upon  his  own  view,  as  in  case  of  riots ;  and  upon  such 
sonriction  may  commit  the  offender  to  gaol,  till  he  makes  fine 
md  ransom  to  the  king.  A  jury  may  be  summoned  to  try  the 
biribly  entry  or  detainer,  and  if  the  same  be  found,  then 
Mdes  the  fine  on  the  offender,  the  justices  shall  make  resti«^ 
ttioQ  by  the  sheriff^  of  the  possession,  without  inquiring  into 
lie  merits  of  the  title,  the  force  being  only  to  be  tried  by  them, 
ibd  the  same  may  be  done  by  indictment  at  the  general  ses- 
■ODs;  but  this  provision  does  not  extend  to  such  as  endeavour 
0  obtain  possession  by  force,  where  they,  or  their  ancestors,  31£lii.c.  ll. 
unre  been  in  the  peaceable  enjoyment  of  the  lands  and  tene- 
nents,  for  three  years  immediately  preceding  (^). 


(/)  By  the  Bill  of  Rights,  or  declaration  delivered  by  the  lords  and  commons  to  the 
nace  and  princess  of  Orange,  Feb.  13,  1688,  and  afterwards  enacted  in  parliament 
^  they  became  king  and  queen,  the  fifth  article  is,  "  that  it  is  the  right  of  the  sub- 
^  to  petition  the  king,  and  that  all  commitments  and  prosecutions  for  such  petitioning 
^  illegaL''  Sir  W.  Blackstone  says  that  the  right  of  the  subject  to  petition,  as  declared 
ydiis  statute,  is  under  the  regulations  of  13  Car.  2.  But  a  question  may  be  made, 
Itether  the  declaration  contained  in  the  Bill  of  Rights  was  not,  in  this  particular,  a  repeal 
f  13  Car.  2.  Butler^s  Co.  Litt.  257,  b,  note  3. 

ig)  In  an  action  under  these  statutes,  the  defendant,  if  he  make  himself  a  title,  shall 
«  dismissed  without  inquiry  concerning  the  force.  1  Hawk.  141 :  3  Bicrr.  1698,  1731 ; 
^fcr**  Co.  Litt.  257,  a,  note  1. 
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Challenges  to         Challenges  to  fight,  either  by  word  or  letter,  or  to  be  the 
^  ^'  bearer  of  such  challenge,  are  punishable  by  fine  and  imprison- 

ment 
Libels.  Libels,  or  malicious  defiunations  of  any  person,  and  espe- 

cially a  magistrate,  made  public  by  printing,  writing,  agns^  or 
pictures,  in  order  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatred,  contempt,  and  ridicule,  are  of  a  nature  vei; 
Moor.  813.       similar  to  challenges.     The  communication  of  a  libel  to  any 
one  person  is  a  publication  in  the  eye  of  the  law,  and  there- 
fore the  sending  an  abusive  private  letter  to  a  man  is  as  much 
2  BrownL  150.  a  libel,  in  a  criminal  view,  as  if  it  were  openly  printed    And 
12  Rep.  35.       it  is  immaterial  with  respect  to  the  essence  of  a  libel,  whether 
Hob.  215.         ijtie  matter  of  it  be  true  or  fidse,  since  the  provocation,  aod 
Poph.  139.        jjQ^  ^g  falsity,  is  the  thing  to  be  punished  criminally,  tboo^ 
191,  ^  '   '   '  the  falsehood  of  it  may  aggravate  its  guilt  and  enhance  to 
Moor.  627.       punishment    In  a  civil  action  the  libel  must  appear  to  be  ih, 
5  Rep.  125.      as  well  as  scandalous,  and  the  truth  of  the  accusation  maybe 

pleaded  in  bar  of  the  suit;  but  in  criminal  prosecutioDsdie 
only  points  to  be  inquired  into  are, — the  making  or  pubUddog 
the  book  or  writing,  and  whether  the  matter  be  criminaL  If 
both  these  points  are  made  out  the  ofience  against  the  pdfc 
is  complete.  The  punishment  is  fine  and  imprisonment  By 
the  law  of  the  twelve  tables  at  Rome,  libels  which  affected  tfe 
reputation  of  another  were  made  a  capital  ofience ;  bat  beftie 
the  reign  pf  Augustus  the  punishment  became  corpcnral  only* 
Cod.  9. 36.  Under  the  emperor  Valentinian  it  was  again  made  capital,  not 
only  to  write  but  to  publish,  or  even  to  omit  destroying  them- 
Our  law,  in  this  and  many  other  respects,  corresponds  nther 
with  the  middle  age  of  Roman  jurisprudence,  when  liberty) 
learning,  and  humanity,  were  in  their  fiiU  vigour,  than  with  the 
cruel  edicts  that  were  established  in  the  dark  and  tyramiicsl 
ages  of  the  ancient  decemviri,  or  the  later  emperorB  (hy 


(k)  Some  alterations  in  the  law  of  libel  will  be  effected  by  an  act  of  the  present 
1840,  introduced  by  Lord  Denman,  but  which  has  not  yet  received  the  royal  uiaL 
Actions  for  libels,  wherein  the  damages  recovered  shall  be  under  40f .  will  not  anj 
costs. 
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CHAPTER  XIL 


OF   OFFENCES  AGAINST   PUBLIC   TBADE. 


Shugguno,  or  the  offence  of  importiiig  goods  without  pay-  Smuggling, 
log  the  duties  imposed  thereon  by  the  laws  of  the  customs  and 
teciKy  is  an  offence  restrained  by  a  variety  of  statutes,  which 
fsffict  pecuniary  penalties  and  seizure  of  the  goods  for  clan- 
wdne  smuggling  (a),  and  fix  the  guilt  of  felony  upon  more 

(«)  By  3  &  4  Wm.  4,  c.  53,  8.  2»  certain  vessels  belongiof^  to  her  majesty's  subjects, 
mwbeg»oi  half  the  persons  on  board  are  subjects  of  her  majesty,  and  foreign  vessels 
takL  within  certain  distances  of  the  coast  of  the  imited  kingdom,  or  of  Guernsey, 
^hney,  Aldemey,  Sark,  or  Man,  with  certain  goods  on  board,  are  forfeited,  together 
vidi  the  goods.  By  s.  3,  any  vessel  or  boat  arriving  within  any  port  of  the  united 
Imgdom,  having  prohibited  goods  on  board,  or  attached  thereto,  are,  with  the  goods, 
tduM,  unless  without  the  knowledge  of  the  master  or  owner,  and  without  any 
M|^aet  By  s.  4,  the  cases  are  defined  in  which  vessels  shall  not  be  forfeited  for 
jkmg  on  board  tobacco,  snuff,  spirits,  tea,  or  segars.  By  s.  5,  vessels  belonging  to 
fkff  majettjr's  subjects,  or  having  one-half  of  the  persons  on  board  subjects  of  her 
Mjcsty,  throwing  overboard  any  goods  during  chase,  are  forfeited,  and  persons  escaping 
■s  deemed  subjects.  By  s.  6,  vessels  in  port,  with  a  cargo,  and  afterwards  found  in 
Ulast,  and  the  cargo  unaccounted  for,  are  forfeited.  By  s.  7*  regulations  are  pre- 
•eribed  as  to  vessels  sailing  from  Guernsey,  Jersey,  &c.  By  s.  8,  vessels,  on  being 
thued  by  vessels  or  boats  of  the  navy,  or  in  the  preventive  service,  are  to  bring  to, 
ind  on  feilure  of  doing  so,  may  be  fired  into.  By  s.  10,  vessels  and  boats  used  in 
lOBoval  of  run  goods,  are  to  be  forfeited.  By  s.  14,  British  vessels  having  secret 
flues  for  concealing,  or  devices  for  running  goods,  and  foreign  vessels  not  square 
^Sgti,  having  goods  in  secret  places,  are  forfeited.  By  s.  15,  goods  concealed  on 
bond  are  forfeited,  and  all  goods  packed  therewith.  By  s.  29,  spirits  and  tobacco 
innid  without  a  permit,  are  to  be  deemed  unshipped,  without  payment  of  duty,  unless 
IdM  party  shall  prove  to  the  contrary.  By  s.  30,  restricted  goods  are  to  be  deemed  run 
foods,  for  the  purpose  of  proceeding  for  forfeiture.  By  s.  31,  prohibited  goods  shipped 
cr  witerbome,  with  intent  to  be  exported,  &c.,  are  to  be  forfeited,  with  all  goods  packed 
tiicrewith.  By  ss.  34  and  35,  vessels  and  persons  on  board  may  be  searched  if  there  be 
nnon  to  suspect  goods  are  concealed  on  board,  or  about  their  persons ;  but  before 
imons  are  searched,  they  may  require  to  be  taken  before  a  justice,  or  officer  of  the 
caitoms,  to  determine  the  grounds  of  suspicion.  By  s.  38,  houses  may  be  searched  for 
Itohibited  goods,  and  doors  broken  open,  and  packages  seized.  By  s.  40,  officers  of 
oaae  may,  on  probable  cause,  stop  carts,  &c.,  and  search  for  goods,  which,  by  s.  42, 
my  be  retained  until  trial  of  persons  charged  with  stealing  them,  if  such  goods  should 
P9n  to  have  been  feloniously  stolen.  By  s.  43,  commbsioners  of  the  treasury,  or  of 
^  enstoms  or  excise,  may  restore  seizures,  and  midgate  or  remit  penalties.  By  s.  72, 
^  persons,  except  officers,  are  to  take  up  spirits  in  small  casks  sunk  or  floating  on  the 
>^  By  s.  89^  where  any  offence  shall  be  committed,  any  justices  shall  have  jurisdic- 
^  to  hear  and  determine  the  same.  By  s.  90,  a  magistrate  of  an  adjoining  county, 
^th  one  of  the  county  where  the  offence  was  committed,  may  hear  informations.  By 
•  91,  writs  of  certiorari  and  writs  of  habeas  corpus  are  not  to  be  issued,  except  on  an 
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open,  daring,  and  avowed  practices ;  but  the  last  of  them  is 
for  this  purpose  instar  omnium  (6). 
Fraudulent  Another  offence  against  public  trade  isfrauduieni  bankruptcy, 

bankroptcy.       before  spoken  of  (c).     It  is  an  offence  against  public  trade,  and 

punishable  accordingly,  if  a  prisoner  charged  in  execotion  fer 
any  debt,  neglects  or  refuses,  on  demand,  to  discover  and  de- 
Uver  up  his  effects  for  the  benefit  of  his  creditors  (d). 
Usury.  Usiuy  is  an  unlawM  contract  upon  the  loan  of  money,  to 

receive  the  same  again  with  exorbitant  increase.  The  statute 
12  Ann.  st  2,  c.  16,  reduced  interest  to  five  per  cent  (e).  If 
any  scrivener  or  broker  takes  more  than  5s.  per  cent  procum- 
tion  money,  or  more  than  twelvepence  for  making  a  bond,  he 
shall  forfeit  20£  with  costs,  and  suffer  imprisonment  far  half  s 
year.  And  by  17  Geo.  3,  c.  26,  to  take  more  than  lOt.  per 
cent  for  procuring  any  money  to  be  advanced  on  any  life 

affidavit,  and  justices  may  amend  informations,  warrants  of  commitment,  and  ooovie- 
tions.  By  s.  122,  indictments  or  informations  may  be  tried  in  any  county  in  Eni^ud 
when  the  offence  is  committed  in  England. 

(6)  By  3  &  4  Wm.  4,  c.  53,  s.  58,  three  or  more  armed  persons  assembled  to  asntii 
the  illegal  landing  of  any  goods,  or  in  the  rescuing  of  goods  seised,  are  to  be  deeaei 
guilty  of  felony,  and  to  suffer  death.  By  s.  59»  persons  shooting  at  any  boat  bdongng 
to  the  navy,  or  in  the  service  of  the  revenue,  are  to  be  deemed  guilty  of  felony,  anltt 
suffer  death.  By  s.  60,  any  person  in  company  with  more  than  four  others,  haiiif 
prohibited  goods,  liable  to  forfeiture,  or  in  company  with  one  other  person  within  in 
miles  of  the  sea  coast,  or  of  any  navigable  river  leading  therefrom,  with  such  jjB^ak, 
and  carrying  offensive  arms  or  weapons,  or  disguised  in  any  way,  every  sndi  pcnot 
shall  be  guilty  of  felony,  and,  on  conviction,  be  transported  for  seven  years.  By  i.  61) 
persons  assaulting  officers  by  force  or  violence  may  be  transported. 

(c)  See  ante,  p.  283.  By  6  Geo.  4,  c.  16,  s.  1 12,  a  bankrupt  not  surrendering  Imrii, 
and  submitting  to  be  examined,  or  refusing  to  discover  his  estate  and  effiscts,  or  not 
delivering  up  his  goods,  books,  and  writings,  or  concealing  or  embezzling  bis  dfecti 
to  the  value  of  10/.  to  defraud  his  creditors,  is  guilty  of  felony,  and  liabls  to  be 
transported  for  life,  or  for  not  less  than  seven  years,  or  to  be  impriaoned  for  not  iM 
than  seven  years. 

(d)  By  1  &  2  Vict  c.  1 10,  s.  98,  where  any  prisoner,  whose  discharge  has  been  adjofi- 
cated  under  this  act,  and  whose  assistance  may  be  necessary  to  adjust,  make  iK^ 
recover,  or  manage  his  estate  or  effects  for  the  benefit  of  his  creditors,  the  assignsfli 
may  apply  to  the  insolvent  court,  that  such  person  may  be  further  examined,  either  by  tke 
court,  or  a  commissioner  thereof,  or  by  a  justice  of  the  peace ;  and  if  the  prisoner  sImH 
refuse  or  neglect  to  appear,  or  shall  refuse  to  be  sworn,  or  to  answer  questions  as  to  ^ 
discovery  of  his  estate  and  effects,  such  prisoner  shall  be  committed  to  the  common  jd 
of  the  place  until  he  shall  submit  himself  to  be  examined,  and  answer  such  questions  ai 
shall  be  put  to  him.  By  s.  99»  persons  wilfully  omitting  any  thing  in  their  sdiedrie 
are  guilty  of  a  misdemeanor,  and  liable  to  three  years'  imprisonment.  By  s.  78,  a  pri- 
soner's discharge  may  be  delayed  three  years  when  he  has  withheld,  destroyed,  or  hU^^ 
fied  any  books,  papers,  &c. 

(e)  See  the  recent  enactments,  repealing  the  usury  laws  with  respect  tb  loans  on  bOb 
of  exchange  and  promissory  notes  payable  within  twelve  months,  ante,  p.  273. 
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i&uitj,  is  made  an  indictable  misdemeanoiv  and  punishable 
ith  fine  and  imprisonment ;  as  is  also  the  offence  of  procuring 
soliciting  any  in&nt  to  grant  any  life-annuity,  or  to  promise 
otherwise  engage,  to  radfy  it  when  he  comes  of  age  (/)• 
Hie  offence  of  breaking  the  assize  of  breads  or  the  rules  Cheating, 
id  down  by  law,  and  particularly  by  31  Geo.  2,  c.  29, 
Gea  3,  c  11,  and  13  Geo.  3,  c  62,  for  ascertaining  its  price 
every  given  quantity,  and  the  offence  of  selUng  by  false 
^kts  and  measures,  if  indicted,  are  punished  by  fine  and 
^visonment ;  or  by  levying,  on  a  summary  conviction,  by 
stress  and  sale,  the  penalties  imposed  by  the  acts  (g). 

[/)  See  DOW  the  act  63  Geo.  3»  c.  141. 

'i)  By  5  Geo.  4,  c  74,  ascertaining  and  establishing  uniformity  of  weights  and  mea- 
ns»  it  is  enacted,  that  the  straight  line,  or  distance,  between  the  centres  of  the  two 
iali  in  the  gdd  studs,  in  the  straight  brass  rod,  now  in  the  custody  of  the  derk  of 
I  house  of  commons,  whereon  the  words  and  figures  ''  sttmdard  yard,  1760,''  are 
pnved,  shall  be  the  original  and  genuine  standard  of  that  measure  of  length,  or  lineal 
teosioQy  called  a  yard ;  and  the  same  straight  line,  or  distance,  between  the  centres  of 
)  snd  two  points  in  the  said  gold  studs,  in  the  said  brass  rod,  the  brass  being  at  the 
Bpentore  of  62  degrees,  by  Fahrenheit's  thermometer,  shall  be  the  ''  tsifMriai  «taiu2- 
iptrd,"  and  shall  be  the  unit  or  only  standard  measure  of  extension,  wherefrom  or 
Mniby  all  other  measures  of  extension  whatsoever,  whether  the  same  be  lineal,  super- 
id,  or  solid,  shall  be  derived,  computed,  and  ascertained  $  and  all  measures  of  length 
i  to  be  taken  in  parts,  or  multiples,  or  certain  proportions  of  the  said  standard  yard ; 
i  one-third  part  of  the  said  standard  yard  is  a  foot,  and  the  twelfth  part  of  such  foot 
a  inch ;  and  the  pole,  or  perch  in  length  shall  contain  five  and  a  half  such  yards ; 
e  forlong  two  hundred  and  twenty  such  yards,  and  the  mile  one  thousand  seven  hun- 
ed  and  sixty  such  yards.  By  s.  2,  all  superficial  measure  shall  be  computed  and 
eertained  by  the  said  standard  yard,  or  by  certain  parts,  multiples,  or  proportions 
oeof ;  and  the  rood  of  land  shall  contain  one  thousand  two  hundred  and  ten  square 
ids,  according  to  the  said  standard  yard ;  and  the  acre  of  land  shall  contun  four 
oomnd  dght  hundred  and  forty  such  square  yards,  and  being  one  hundred  and  sixty 
pn  perches,  poles,  or  rods.  By  s.'4,  the  standard  brass  weight,  of  one  pound  troy 
a^  made  in  1758,  now  in  the  custody  of  the  clerk  of  the  house  of  commons,  shall 
^  original  and  genuine  standard  measure  of  weights,  and  such  brass  wught  shall 
'  doominated  the  imperial  standard  troy  pound,  and  shall  be  the  unit  or  only  standard 
Bisnre  of  weight  from  which  all  other  weights  shall  be  derived,  computed,  and  ascer- 
iosd ;  and  one-twelfth  part  of  the  said  troy  pound  shall  be  an  ounce ;  and  one-twen- 
til  part  of  such  ounce  a  pennyweight;  and  one  twenty-fourth  part  of  such  penny- 
ag^t  a  grain ;  so  that  five  thousand  seven  hundred  and  sixty  such  grains  shidl  be  a 
^  pound ;  and  seven  thousand  such  grains  a  pound  avoirdupois ;  and  one-sixteenth 
Ft  of  such  pound  avoirdupois,  an  ounce  avoirdupois ;  and  one-sixteenth  part  of  such 
ace  a  drachm.  By  s.  6,  the  standard  measure  of  capacity,  as  well  for  liquids  as  for 
f  goods,  not  measured  by  heaped  measure,  shall  be  the  gidlon,  containing  ten  pounds 
sbdupois  weight  of  distilled  water,  weighed  in  air,  at  the  temperature  of  62  degrees 
Fahrenheit's  thermometer,  the  barometer  being  at  thirty  inches;  and  a  measure 
ide  of  brass,  of  such  contents  as  aforesaid,  under  the  directions  of  the  commissioners 
the  Treasury,  shall  be  the  imperial  standard  gallon,  and  shall  be  the  unit  and  only 
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Any  deceitful  practice  in  cozening  another  by  artful  means, 
in  matters  of  trade,  or  by  playing  with  &lse  dice^  or  the  like, 
is  punished  with  fine  and  imprisonment.     And  by  33  Hen.  i. 


standard  measure  of  capacity,  from  which  all  other  measures  of  capacity,  to  be  iued» 
well  for  wine,  beer,  ale  spirits,  and  all  sorts  of  liquids,  as  for  dry  goods  not  measured  bj 
heap  measure,  sball  be  derived,  computed  and  ascertained;  and  all  measures  aretobt 
taken  in  parts,  or  multiples,  or  certain  proportions  of  the  said  imperial  standard  galki; 
and  the  quart  is  to  be  the  fourth  part  of  such  standard  gallon,  and  the  pint  one-eigktk 
of  such  standard  gallon,  and  two  such  gallons  a  peck,  and  eight  such  gallons  a  buH 
and  eight  such  bushels  a  quarter  of  com,  or  other  dry  goods,  not  measured  by  beip 
measure.  By  s.  9*  any  contracts,  bargains,  sales,  and  dealings  made  or  had,  for  or  w& 
respect  to  any  coals,  culm,  lime,  fish,  potatoes,  or  fruit,  and  all  other  goods  and  thiofi 
commonly  sold  by  heaped  measure,  to  be  sold,  delivered,  done,  or  agreed  for,  by  weigbt 
or  measure,  may  be  either  according  to  the  said  standard  of  weight,  or  the  said  standiid 
for  heaped  measure ;  but  all  contracts,  bargains,  sales,  and  dealings,  made  or  had  for 
any  other  goods,  wares,  or  merchandize,  or  other  thing  done  or  agreed  for,  or  to  be  M, 
delivered,  done,  or  agreed  for  by  weight  or  measure,  shall  be  made  and  had  aeoordiiif 
to  the  said  standard  of  weight,  or  to  the  said  gallon,  or  the  parts,  multiples,  or  propor- 
tions thereof;  and  in  using  the  same  measures  shall  not  be  heaped,  but  shall  be  strida 
with  a  wand,  stick  or  roller,  straight,  and  of  the  same  diameter  from  end  to  esd. 
By  8.  15,  all  contracts,  bargains,  sales,  and  dealings  which  shall  be  made  or  had  widnB 
any  part  of  Great  Britain,  for  any  work  to  be  done,  or  for  any  goods,  wares,  nerdnD- 
dize,  or  other  thing  to  be  sold,  delivered,  done,  or  agreed  for,  by  weight  or  meiiHre, 
where  no  special  agreement  shall  be  made  to  the  contrary,  shall  be  deemed  to  be  mde 
and  had  according  to  the  standard  weights  and  measures  ascertained  by  this  act 

By  5  &  6  Wm.  4,  c.  63,  repealing  4  &  5  Wm.  4,  c.  49>  after  reciting  5  Geo.  4,  c.  74. 
By  s.  4  superintending  officers  may  verify  and  stamp  weights  and  measures  of  o^Mr 
form  than  those  prescribed  by  5  Geo.  4,  c.  74.  By  s.  6  the  measure  called  die  Win- 
chester bushel,  and  all  other  local  and  customary  measures,  are  abolished.  Bj  ■•  7 
heaped  measure  is  abolished.  By  s.  8  all  articles  (as  lime,  fish,  potatoes,  and  frviO 
theretofore  sold  by  heaped  measure,  are  now  to  be  sold  by  a  bushel  measure,  similir  to 
the  bushel  prescribed  by  5  Geo.  4,  c.  74,  or  by  any  multiple  or  aliquot  part,  filled  in  aH 
parts  as  nearly  to  the  level  of  the  brim  as  the  size  and  shape  of  the  articles  sold  wiD 
admit ;  but  nothing  is  to  prevent  the  sale  by  weight  of  any  article  sold  by  heaped  laUr 
sure.  By  s.  9  coals,  slack,  cidm,  and  cannel  are  to  be  sold  by  weight  and  not  Vj 
measure,  and  persons  selling  the  same  by  measure  are  liable  to  a  penalty  of  forty 
shillings.  By  s.  10  all  articles  sold  by  weight  shall  be  sold  by  avoirdupois  veigtrt, 
except  gold,  silver,  platina,  diamonds,  or  other  precious  stones,  which  may  be  sold  Vj 
troy  weight,  and  drugs,  which  when  sold  by  retail  may  be  sold  by  apothecaries' weight 
By  s.  11  the  stone  weight  shall  be  fourteen  standard  pounds  avoirdupois,  and  tiie 
hundred  weight  eight  such  stones,  and  the  ton  twenty  such  hundred  weight  But 
nothing  shall  prevent  any  sale  by  any  multiple  or  aliquot  part  of  the  pound  wdlglit 
By  s.  12  the  contents  of  weights  and  measures  must  be  stamped  on  them.  Bys.  13 
no  weights  made  of  lead  or  pewter  shall  be  stamped  or  used.  By  s.  14  prorisioDS  ire 
made  for  ascertaining  rents  or  tolls  payable  in  grain,  malt,  or  oUier  commodity.  By 
s.  17  copies  of  the  imperial  standards  are  to  be  furnished  by  order  of  the  quarter  ses- 
sions ;  and  this  section  provides  for  the  appointment  of  district  inspectors  of  weights 
and  measures.  By  r.  21  magistrates  are  to  procure  stamps  for  inspectors  for  ttanapBg 
weights,  &c.  under  this  act ;  and  persons  using  measures  not  authorized  by  the  act  ait 
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c  1,  and  30  Geo.  2,  c.  24,  to  defraud  another  of  any  valuable 
chattels,  by  colour  of  any  false  token,  counterfeit  letter,  or 
Use  pretence,  or  to  pawn  or  dispose  of  another's  goods  with- 
out die  consent  of  the  owner,  is  punished  by  fine  and  im- 
prisonment (A). 

Monopolies  are  by  21  Jac.  1,  c  3,  declared  to  be  contrary  Monopolies, 
to  law  and  void,  except  as  to  patents,  to  the  authors  of  new 
mventions,  and  certain   other  patents.      Combinations  also  Combinations. 
BmoDg  victuallers  or  artificers,  to  raise  the  price  of  provisions, 
or  any  commodities,  or  the  rate  of  labour,  are  in  many  cases 
aeverely  punished  by  particular  statutes  (i). 


fiahle  to  a  penalty  of  5/.  The  25th  section  gives  power  to  the  magistrates  of  certain 
toiros  to  appoint  inspectors  within  the  limits  of  their  jurisdictions.  By  s.  2S  power  is 
gifen  to  justices  and  inspectors  to  enter  shops  and  inspect  weights  and  measures.  By 
1. 35  persons  aggrieved  by  any  order,  &c.  relating  to  any  matter  in  this  act  may  appesd 
to  the  quarter  sessions.  By  s.  39  all  actions  brought  against  any  person  for  anything 
dole  under  the  act  must  be  brought  in  the  manner  prescribed  in  and  subject  to  the 
liDyisions  of  this  section.  And  by  s.  40  the  plaintiff  cannot  recover  after  tender  of 
anends. 

0)  By  7  &  8  Geo.4y  c.  29>  s.  53,  if  any  person  shall  by  any  false  pretence  obtain  from 
MJ other  person  any  chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraud 
tty  person  of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  shall  be  liable  to  be  transported  for  seven  years,  or  to  suffer  such  other 
pQaishment,  by  fine  or  imprisonment,  or  by  both,  as  the  court  shall  award ;  and  if  upon 
^  trial  of  any  person  indicted  for  such  misdemeanor  it  shall  be  proved  that  he  obtained 
tlie  property  in  question  in  any  such  manner  as  to  amount  in  law  to  a  larceny,  he  shall 
Dot  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  such 
ladiament  shall  be  removeable  by  certiorari ;  and  no  person  tried  for  such  misdemea* 
9or  shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts. 

(t)  By  6  Geo.  4,  c.  129,  repealing  the  laws  relating  to  the  combination  of  workmen, 
od  making  other  provisions  in  lieu  thereof,  it  is  enacted  by  s.  3,  that  if  any  person 
hall,  by  violence  to  the  person  or  property,  or  by  threats  or  intimidation,  or  by  molest- 
ig  or  obstructing  another,  force  or  endeavour  to  force  any  journeyman,  manufacturer, 
r  workman  employed  in  any  manufacture,  trade,  or  business,  to  depart  from  his  work, 
r  to  return  his  work  before  finished,  or  prevent,  or  endeavour  to  prevent,  any  journey- 
an,  manufacturer,  or  workman,  not  hired,  from  hiring  himself  to,  or  from  accepting 
ork  from  any  person,  or  shall  use  or  employ  violence  to  the  person  or  property  of 
lother,  or  threats,  molestation,  or  obstruction  to  force  or  induce  such  person  to  belong 
any  club,  or  to  contribute  to  any  fund,  or  to  pay  any  fine,  or  on  account  of  his  not 
JODging  to  any  club,  or  not  contributing  to  any  fund,  or  to  pay  any  fine,  on  account 
'  fais  not  complying  with  any  rules,  orders,  &c.,  made  to  obtain  an  advance,  or  to 
dace  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or 
ter  the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any  manufacture, 
ide,  or  business,  or  the  management  thereof,  or  shall  by  violence  to  the  person  or  pro- 
rty  of  another,  or  by  threats,  molestation,  or  obstruction,  force,  or  endeavour  to  force, 
ly  mana£Eu;turer  or  person  canying  on  any  trade  or  business,  to  make  any  alteration 
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To  exercise  a  trade  in  any  town,  without  an  a{^ntioeAip 
of  seven  years,  was  made  punishable  by  5  ElisL  c  4  (j) 


CHAPTER  Xra. 

OF  OFFENCES  AGAINST   THE  PUBUC  HEALTH  AND  TBS  FDEK 

POLICE  OR  ECONOMY. 


bregdbrityin 
tune  of  qna- 
rantine< 


Selling  on* 
wbolesome 
proTisions. 


The  statutes  26  Geo.  2,  c  26,  and  29  Geo.  2,  c  8,  eiqplaia 
and  declare  the  method  of  performing  quarantine,  or  itHj 
days'  probation,  by  ships  coming  from  infected  countries;  toi 
persons  disobeying  the  directions  then  given,  or  having  dv 
plague  on  board,  and  concealing  it,  are  guilty  of  felony  (a) 

By  51  Hen.  3,  st  6,  c  7|  the  sale  of  corrupted  wine  is  pro- 
hibited; and  by  12  Car.  2,  c  25,  s.  11,  any  brewin^^  or  adfil- 


in  his  mode  of  regulating,  managing,  conducting,  or  carrjing  on  the  same,  or  toW 
the  number  of  his  apprentices,  or  number  or  description  of  his  journeymen,  woAaM^i 
or  servants  $  every  person  so  offending  or  aiding  therein,  being  convicted,  ahiUbeiBpi^ 
soned  only,  or  imprisoned  and  kept  to  hard  labour  for  any  time  not  ezoeeding  tlDif 
calendar  months. 

(j)  Repealed  by  64  Geo.  3,  c.  96,  except  as  to  the  customs  of  London,  whidi  lanii 
as  before. 

(a)  These  acts  are  repealed  by  6  Geo.  4,  c.  78,  which  oonsolidatea  the  laws  rdstiBglP 
quarantine.  The  second  section  directs  what  vessels  shall  be  liable  to  quarantue.  Bj 
s.  8,  masters  of  vessels  liable  to  quarantine  are  to  make  signals  on  "'ffting  olhar  ni- 
seis at  sea ;  and  on  failure  thereof,  are  liable  to  forfeit  100/.  By  s.  9,  masters  of  VMib 
are  to  hoist  certain  signals  when  the  plague  or  other  infectious  disease  is  on  board,  sid 
on  failure  thereof,  are  liable  to  forfeit  100/.  By  s.  1 1 ,  on  arrival  from  foreign  parts  mssttf 
are  to  give  to  the  pilots  an  account  of  the  places  at  which  they  shall  have  landed  sid 
touched,  on  pain  of  forfeiting  100/.  Nots  are  to  give  notice  to  masters  of  vessels  of  nj 
proclamation,  or  order  in  council,  since  the  vessel  left  England,  on  pain  of  focftiliif 
100/. ;  and  such  commanders  shall  thereupon  hoist  proper  signals.  By  a.  14,  the  nodi 
is  prescribed  of  ascertaining  whether  vessels  be  actually  infected.  By  a.  31,  persoai 
embezsling  goods,  performing  quarantine,  or  neglecting  or  deserting  their  do^,  0f 
allowing  persons  or  goods  to  leave  a  lazeret  vessel,  unless  by  permission  from  Ae  pmy 
council,  or  giving  false  certificates,  shall  be  guilty  of  felony,  and  knowingly  injnxim 
goods  performing  quarantine  subjects  the  offender  to  a  penidty  of  100/.  and  loll  eosli; 
and  by  s.  25,  persons  forging  or  uttering  false  certificates  are  guilty  of  fidkNiy 
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lation  of  wine^  is  punished  with  the  foi&iture  of  100/1,  if 
3De  by  the  ^^holesale  merchant ;  and  40Ly  if  done  by  the 
intner  or  retail  dealer  (i). 

The  offence  of  clandestine  marriages  is  an  offence  against  Cltndesiint  • 
le  public  poUce  and  economy,  or  the  due  regulation  and  ■''"™**** 
omestic  order  of  the  kingdom,  and  is  provided  against  by 

Gea  4,  c  76  (c). 

Another  offence  with  regard  to  matrimony  is  what  is  called  Bigamy. 
bigamy,  but  is  more  properly  polygamy.     Polygamy  was  never  3  Inst.  88. 
lermitted  in  this  part  of  the  world,  even  fix)m  the  time  of  our 
jiemian  ancestors,  who,  as  Tacitus  informs  us  ^^prope  soli  bar- 
>»wum  singulis  uxoribus  contenti  sunt^  and  by  the  laws  of  an-  stUrnh,  dejun 
aent  and  modem  Sweden,  the  offence  is  punished  with  death  (rf).   sueon,  1. 3,  c.2. 

{h)  See  also  I  Wm.  &  M.  at.  1,  c.  24. 

(e)  By  4  Qeo.  4,  c.  76,  all  banns  must  be  pubUshed  in  the  parish  church,  or  in  a  chapel, 
n  which  banns  may  be  lawfully  published  belonging  to  the  parish  or  chapelry  where 
lie  parties  reside ;  and  if  they  bve  in  different  parishes  the  banns  must  be  published  in 
nth  parishes.  No  parson  is  obliged  to  publish  banns,  unless  the  parties  shall,  seven 
bys  before  the  time  required  for  the  first  publication,  deliver  to  him  a  notice  in  writing, 
bted  on  the  day  of  delivery,  of  the  christian  names  and  surnames,  and  of  the  house  or 
vmes  of  abode,  and  of  the  time  during  which  they  have  dwelt  there.  By  s.  9,  the  mar- 
iage  must  be  within  three  months  of  the  publication  of  banns.  No  Ucense  can  be 
plated  for  marriage  otherwise  than  in  the  parish  church  where  one  of  the  parties  has 
vided  fifteen  days.  And  if  a  caveat  be  entered  against  the  grant  of  license,  it  cannot 
nne  without  consent  of  ecclesiastical  judge.  One  of  the  parties  must  swear  before  the 
ivrrogate  that  there  is  no  impediment  of  kindred  to  the  marriage,  and  that  one  of  them 
tti  resided  in  the  parish  as  required  by  the  act ;  and  where  either  party  is  under 
venty-one,  and  not  a  widow  or  widower,  that  the  consent  of  parent  or  guardian  (if  an^ 
Utt  been  obtained.  Such  consent  is  necessary;  but  if  it  be  withheld  from  undue 
Dodves,  the  chancellor  on  petition  may  sanction  the  marriage.  The  act  9  Geo.  4,  c.  31, 
>Kscribes  the  punishment  of  transportation  for  forcible  abduction  of  a  woman  on 
ccoont  of  her  fortune.  By  s.  21,  persons  solemnizing  marriages  in  any  other  place 
bn  a  church  or  chapel,  or  at  any  other  time  than  between  eight  and  twelve  in  the 
mooon,  unless  by  special  license,  or  without  publication  of  banns,  unless  license  of 
nrriage  be  first  had,  or  falsely  pretending  to  be  in  holy  orders,  shall  solemnize  mar- 
^ge  according  to  the  rites  of  the  church  of  England,  shall  be  guilty  of  felony,  and  be 
nigported  for  fourteen  years.  And  by  s.  22,  the  marriages  of  persons  knowingly  and 
itfoUy  intermarrying  contrary  to  the  statute  are  void.  By  ss.  23  and  24,  persons 
ider  age  contracting  marriage  contrary  to  the  act  fraudulently,  by  making  false  oath, 
rfnt  the  property  accruing  by  such  marriage ;  and  all  agreements,  settlements,  and 
wda,  before  and  in  contemplation  of  such  marriage,  as  far  as  the  same  shall  be  incon- 
itent  with  the  provisions  of  the  security  and  settlement  ordered  by  the  court  of  chan- 
try in  such  case,  shall  be  void. 

But  by6&  7  Wm.4,  c.  85,  s.  18,  any  dissenting  places  of  religious  worship,  certified 
;cording  to  law,  may  be  registered  for  solemnizing  marriages  therein.  By  s.  20,  mar- 
ages  may  be  solemnized  in  such  registered  places  in  the  presence  of  some  registrar 
id  of  two  witnesses;  and  by  s.  21  marriages  may  be  celebrated  before  the  superin- 
indant  registrar,  after  due  notice,  and  certificate  issued,  as  required  by  the  act 

{d)  It  is  remarkable  that  wherever  polygamy  prevails,  there  is  an  absence  of  all  free 
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By  2  Jac.  1,  c.  11,  if  any  person  being  married  do  many 
again,  the  former  husband  or  wife  being  alive,  it  is  felony  (e)^ 
The  first  wife  in  this  case  cannot  be  a  witness  against  ber 
husband,  because  she  is  the  true  wife,  but  the  second  may,  tx 
she  is  indeed  no  wife ;  and  so  vice  versd  of  a  second  hudwnd. 
^^<;°u^oii  Common  nuisances  are  a  species  of  offences  against  the 

pubUc  order  and  economical  regimen   of  the  state;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king^s 
subjects,  or  the  neglecting  to  do  a  thing  which  the  commoii 
1  Hawk.  P.  c.  good  requires.     These  are  indictable  only,  and  not  aetioih 
^^'  able ;  as  it  would  be  imreasonable  to  give  to  every  man  a  right 

of  action  for  what  damnifies  him  in  conmion  only  with  the 
rest  of  his  fellow  subjects.  Of  this  nature  are,  annoyanceBin 
highways^  bridges^  and  public  riverSf  by  rendering  the  same 
inconvenient  or  dangerous  to  pass,  either  positively  by  adnal 
obstructions,  or  negatively  by  want  of  reparations ;  for  boA 
these,  the  person  so  obstructing,  or  such  individuals  as  are 
bound  to  repair  and  cleanse  them,  or  in  default  of  these  hflt 
the  parish  at  large,  may  be  indicted,  distrwied  to  repair  and 
amend  them,  and  in  some  cases  fined.  And  a  presentment 
thereof  by  a  judge  of  assize,  or  justice  of  the  peace,  is  inaD 
respects  equivalent  to  an  indictment  (/).     All  those  kinds  of 

institutioDa.  "  The  equality  in  the  number  of  males  and  females  bom  into  the  wM 
intimate^(8ay8  Dr.  Paley)  the  intention  of  (jod,  that  one  wooum  should  be  aaeigDidt^ 
one  roan/' 

M  By  9  Geo.  4,  c.  31,  s.  22,  if  any  person,  being  married,  shall  marry  any  other  par- 
son during  the  life  of  the  former  husband,  or  wife,  whether  the  second  marriage  bt  is 
England  or  elsewhere,  every  such  offender,  and  every  person  aiding  therein  shall  be 
guilty  of  felony,  and  liable  to  be  transported  for  seven  years,  or  imprisoned  for  not  o* 
ceeding  two  years ;  and  every  such  offence  may  be  inquired  of,  tricMd,  and  panishsd  it 
the  county  where  the  offender  shall  be  apprehended,  or  be  in  custody,  as  if  the  offeace 
had  been  committed  in  that  county.  But  the  act  does  not  extend  to  a  second  mun^ 
contracted  out  of  England  by  any  other  than  a  subject  of  her  majesty,  or  to  any  poaos 
manying  a  second  time  whose  husband  or  wife  shall  have  been  continiially  absent  lena 
years,  and  shall  not  have  heen  known  hy  such  person  to  be  living  within  that  time^  tf 
to  any  person  who  at  the  time  of  the  second  marriage  shall  have  been  divorced  froai  ^ 
bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage  shall  ban  baia 
declared  void  by  the  sentence  of  any  court  of  competent  jurisdiction. 

if)  The  most  usual  presentment  was  by  a  grand  jury  at  common  law,  or  by  ajoatke 
of  the  peace,  under  13  Geo.  3,  c.  78,  s.  4,  21,  for  default  in  repair  of  some  "  hj^wa/f 
causeway,  or  bridge ;"  but  that  act  is  now  repealed  by  5  &  6  Wm.  4,  c  50,  s.  I ;  and  Iry 
8.  99  it  is  declared  unlawful  to  take  or  commence  any  proceeding  by  way  ofpresaatDeat 
(e.  g,  hy  a  grand  jury  or  justice)  against  the  inhabitants  of  any  parish  or  other  paraoa 
on  account  of  any  highway  or  turnpike  road  being  out  of  repair.  The  above  repeil 
being,  without  exception,  the  power  of  a  justice  to  present  any  bridge  under  a.  31  of  tbe 
repealed  act  is  gone.  Dickenson's  Quarter  Sessions^  by  Serjeant  Taffovd^  ith  d 
p,  186.  And  see  the  act  5  &  6  Wm.  4,  c.  50,  s.  96,  as  to  the  levying  and  afq^calioBof 
fines  for  not  repairing  highways. 


OP  OFFENCES  AGAINST  THE  PUBLIC  HEALTH.  531 

iDBBnces,  such  as  offensive  trades  and  manufactures,  which, 

lien  injurious  to  a  private  man,  are  actionable,  are,  when 

Ktiimental  to  the  public,  punishable  by  public  prosecution, 

id  subject  to  fine,  according  to  the  quantity  of  the  misde- 

teanor ;  and  particularly  the  keeping  of  dogs  in  a  city  or 

irket-town,  is  indictable   as  a  pubUc  nuisance.     All  dis-  Salk.  460. 

dedy  inns  or  ale-housesy  bawdy^hatises,  gaming-houses,  stage 

^Sf  unlicensed  booths,  and  stages  for  rope  dancers,  moun- 

banks,  and  the  like,  are  public  nuisances,  and  may,  upon 

dictment,  be  suppressed  and  fined  (g).     Inns  may  be  in-  l  Hawk.  P.  C. 

cted,  suppressed,  and  fined,  if  they  refuse  to  entertain  a       ' 

iveller  without  8u£Bcient  cause. 

By  10  &  11  Wm.  3,  c  17,  all  lotteries  are  declared  to  be  Lotteries. 

lUic  nuisances  (A).     The  making  and  selling  of  fireworks  Fireworks. 

id  squibs,  or  throwing  them  about  in  any  street,  is  a  common 

usance,  by  9  &  10  Wm.  3,  c  7,  and  punishable  by  fine  (»). 

nd  the  making,  keeping,  or  carriage  of  too  large  a  quantity 

*  gimpowder  at  one  time,  or  in  one  place  or  vehicle,  is  pro- 

bited  by  12  Geo.  3,  c  61. 

Idleness  in  any  person  is  a  high  offence  agdnst  the  public  Idleness. 

xmomy.     In  China  it  is  a  maxim,  that  if  there  be  a  man 

ho  does  not  work,  or  a  woman  that  is  idle  in  the  empire, 

mebody  must  suffer  cold  or  hunger,  the  produce  of  the  lands 

ot  being  more  than  sufficient  with  culture  to  maintain  the 

ilttbitants;  and  therefore,  though  the  idle  person  may  shift 

IF  die  want  fix)m  himself,  yet  it  must  in  the  end  &11  some- 

hm.    The  court  of  Areopagus  at  Athens  punished  idleness, 

od  exerted  a  right  of  examining  every  citizen  in  what  man- 

et  he  spent  his  time ;  the  intention  of  which  was,  that  the 

1$)  By  3  Greo.  4,  c.  114,  when  any  person  shall  be  convicted  of  keeping  a  common 
ndng-lioiiBe,  or  common  bawdy-house,  or  a  common  ill-governed  and  disorderly 
iQie,  he  may  be  imprisoned  and  kept  to  hard  labour  for  any  term  not  exceeding  the 
on  fin*  which  they  might  then  have  been  imprisoned  for  such  offences,  either  in  addi- 
H  to,  or  in  lieu  of,  any  other  punishment  which  might  be  inflicted  on  any  such 
biden  before  the  passing  of  the  act. 

[h)  By  42  Qeo,  3,  c.  119>  any  person  keeping  an  office  for  the  drawing  of  any  lottery 
t  tnthorixed  by  parliament,  is  liable  to  a  penalty  of  500/.,  and  to  be  deemed  a  rogue 
i  vagabond ;  and  all  btteries  called  little  goes,  are  declared  to  he  public  nuisances ; 
1  by  a  mcniB  recent  act  of  parliament  state  lotteries  are  now  wholly  abolished. 
!f)  This  offence  may  be  indicted  as  a  common  nuisance,  either  at  common  law  or 
der  the  statute ;  Bex  v.  Harris,  4  T.  JR.  202 ;  and  by  3  Geo.  4,  c.  126,  the  making,  or 
itting  in  making,  any  bonfires,  or  setting  fire  to,  or  wantonly  letting  off,  or  throwing 
f  tqidb,  rocket,  serpent,  or  firework  within  eighty  feet  of  the  centre  of  any  tnrnpike 
4  is  an  offence,  liable  to  a  penalty  of  40^.,  and  the  damages  occasioned  thereby. 
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Valor.  Maxim.    Athenians,  knowing  they  were  to  give  an  account  of  thdr 

L  2,  ch.  6.  occupations,  should  follow  only  such  as  were  laudable ;  and 
that  there  might  be  no  room  left  for  such  as  lived  by  unlawftl 

Nov.  80,  c.  50.  acts,  the  civil  law  expelled  all  sturdy  vagrants  fix)m  the  aij\ 
and  in  our  own  law,  all  idle  persons  or  vagabonds,  or  idle  and 
disorderly  persons^  rogues  and  vagahondsy  and  incorrigiik 
roguesy  are  offenders  against  the  good  order  of  the  kii^jdom, 
and  punishable  accordingly  {j). 

Gaming.  The  offcncc  ot  gaming  is  provided  against  by  various  statutes. 

By  16  Car.  2,  c.  7,  if  any  person  by  playing  or  betting  duD 
lose  more  than  100/L  at  a  time,  he  shall  not  be  compellable  to 
pay  the  same,  and  the  winner  shall  forfeit  treble  the  value,  one 
moiety  to  the  king,  and  the  other  to  the  informer.  By  9  Ann. 
c.  14,  all  bonds  and  other  securities  given  for  money  won  at 
play,  or  money  lent  at  the  time  to  play  with,  are  void,  and  all 
mortgages  and  incmnbrances  of  lands  made  upon  the  same 
consideration,  shall  be  and  enure  to  the  use  of  the  heir  of  tbe 
mortgagor.  If  any  person  at  any  time  or  sitting,  loses  lOi  at 
play,  he  may  sue  the  winner  and  recover  it  back  by  action  of 
debt  at  law ;  and  in  case  the  loser  does  not,  any  other  penon 
may  sue  the  winner  for  treble  the  sum  so  lost  The  plaintiff 
may  by  bill  in  equity  examine  the  defendant  himself  upon 
oath,  and  in  any  of  these  suits  no  privilege  of  parliament  is 
allowed.  If  any  person  by  cheating  at  play,  shall  win  any 
money  or  valuable  thing,  or  shall  at  any  one  time  or  sitting 
win  more  than  10/.  he  may  be  indicted  thereupon,  and  shall 
forfeit  five  times  the  value  to  any  person  who  will  sue  iat  it; 
and  in  case  of  cheating,  shall  be  deemed  infamous,  and  safe 
such  corporal  punishment  as  in  case  of  wiUul  perjury,  {k)   All 

(j)  By  5  Geo.  4,  c.  83,  the  provisions  theretofore  made  relative  to  vagrants  an  re- 
pealed, and  the  provisions  of  32  Geo.  3,  c.  45,  which  give  power  of  passing  conTictson 
discharge  from  prison,  are  repealed.  Persons  who  are  under  the  statute  to  be  deemed 
idle  and  disorderly  persons  are  defined  by  s.  3  of  the  act ;  and  such  persons  are  liabk^ 
on  conviction,  to  be  confined  in  the  house  of  correction,  and  kept  to  hard  labour  ftr 
not  exceeding  one  month.  By  s.  4,  persons  committing  certain  offences  therein  d^ 
scribed  are  to  be  deemed  rogues  and  vagabonds,  and  be  liable  to  be  imprisoned  and 
kept  to  hard  labour  for  not  exceeding  three  months.  By  s.  5,  persons  committiDg  ^ 
offences  therein  described  shall  be  deemed  incorrigible  rogues  and  vagabonds,  aad 
shall  be  liable  to  be  imprisoned  until  the  next  general  or  quarter  sessions,  and  to  k 
kept  to  hard  labour.  By  s.  9»  justices  may  bind  persons  by  recognizance  to  proteests 
vagrants  at  sessions.  By  s.  13,  lodging-houses  suspected  to  conceal  vagrants  may  l** 
searched. 

(h)  By  18  Geo.  2,  c.  34,  s.  8,  if  any  person  shall  vnn  or  lose  at  play,  or  by  betting 
at  any  one  time,  the  sum  or  value  of  10/.,  or  within  twenty-four  hours  Uie  sum  ornlo^ 
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rivate  lotteries  by  tickets^  cards  or  dice,  and  the  games  of 
10,  basset,  ace  of  hearts,  hazard,  passage,  roily  poUy,  aad  all 
ther  games  with  dice,  except  backgammon,  are  prohibited 
oder  a  penalty  of  200/L  for  him  that  shall  erect  such  lotteries, 
id  SOL  a  time  for  the  players. 

To  prevent  the  multiplicity  of  horse  races:  by  13  Greo.  2,  Horac  racing. 

19,  no  plates  or  matches  under  50L  value,  shall  be  run  upon 
snalty  of  200iL  to  be  paid  by  the  owner  of  each  horse  running, 
id  lOOJL  by  such  as  advertise  the  plate.  By  18  Geo.  2,  c  34, 
le  statute  9  Ann.  is  enforced,  and  the  forfeitures  of  that  act 
aj  now  be  recovered  in  a  court  of  equity ;  and  if  a  man  be 
mricted  upon  information  or  indictment  of  winning  or  losing 

play,  or  by  betting  at  any  one  time  10/L  or  20/,  within 
renty-four  hours,  he  shall  be  fined  five  times  the  sum  for  the 
aiefit  of  the  poor  of  the  parish. 

The  qualifications  for  kiUing  game,  or  exemptions  fix)m  the  Dettroying 
aialties  inflicted  by  the  statute  law,  are  the  having  a  fireehold  *^*°^* 
itate  of  100^  a-year ;   a  leasehold  for  ninety-nine  years  of 
MNL  per  annum ;  the  being  the  son  and  heir  apparent  of  an 
iquiie  or  person  of  superior  degree ;  and  being  the  owner  or 
eeper  of  a  forest,  park,  chase,  or  warren. 

The  destroying  of  game  is  by  the  laws  called  the  game  laws 
instituted  an  offence,  for  which  punishments  chiefly  pecuniary 
re  inflicted.  The  offence  is  ranked  under  the  present  head, 
ecanse  the  only  rational  footing  upon  which  we  can  consider 
:  as  a  crime  is,  that  in  low  and  indigent  persons,  it  promotes 
ileness  and  takes  them  away  fix)m  their  proper  employments 
nd  callings ;  which  is  an  offence  against  the  public  pohce  and 
otmomy  of  the  commonwealth  (/). 


fSOL,  be  is  liable  to  be  fined  five  times  the  value  of  the  sum  so  won  or  lo8t»  to  be  i>aid 
)  the  poor  of  the  parish  or  place. 

(0  By  I  &  2  Wm.  4,  c.  32  (an  abstract  whereof,  see  ante,  p.  254)»  all  former  statutory 
UBS  laws  were  repealed,  except  9  Geo.  4,  c.  69,  hj  which  it  is  enacted,  that  persons 
ikhig  or  destroying  game  by  night,  shall  be  committed  to  prison ;  for  the  first  ofience 
biM  months,  and  kept  to  hard  labour,  and  to  find  sureties ;  second  offence  six  months, 
nd  kept  to  hard  labour,  and  to  find  sureties ;  and  for  the  third  offence  be  liable  to 
msportation.  By  s.  2,  owners  or  occupiers  of  land,  lords  of  manors,  or  their  servants, 
ttj  apprehend  offenders ;  and  offenders  assaulting  or  offering  violence,  are  to  be 
seemed  guilty  of  a  misdemeanor,  and  are  liable  to  be  transported  for  seven  years,  or 
oprisoned  for  two  years.  By  s.  3,  any  justice  may  issue  his  warrant  for  apprehending 
foders.  By  s.  S,  convictions  are  to  be  returned  to  the  quarter  sessions,  and  regis- 
B>ed,  and  they  may  be  given  in  evidence.  By  s.  9,  if  persons,  to  the  number  of  three, 
'cuig  armed,  enter  any  land  for  the  purpose  of  taking  or  destroying  game,  &c.,  they 
ball  be  deemed  guilty  of  a  misdemeanor. 
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CHAPTER  XIV. 

OF  HOMICIDE. 

The  crimes  and  misdemeanors  which  afiect  and  injun 
individuals  or  private  subjects,  are  principally  of  three  kinds 
against  their  personsy  their  habitationsy  and  their  jprop^r^. 

K  these  injmies  were  confined  to  individuals  only,  an 
afiected  none  but  their  inunediate  objects,  they  would  fi 
absolutely  under  the  notion  of  private  wrongs ;  for  whidi 
satisfaction  would  be  due  only  to  the  party  injured;  tb 
manner  of  obtaining  which  has  been  already  explained.  Bi 
these  wrongs  are  of  a  much  more  extensive  consequena 
because  they  involve  a  violation  of  the  laws  of  nature ;  of  di 
moral  as  well  as  poUtical  rules  of  right,  and  include  in  them 
breach  of  the  pubUc  peace,  besides,  by  their  example  and  ef 
tendency,  threatening  and  endangering  the  subversion  ci  cif 
society.  Consequently,  in  addition  to  the  private  satisfiictio 
due  to  the  individual  by  action  for  the  private  wnmg^  tb 
government  also  calls  upon  the  offender  to  submit  to  pid)ii 
pimishment  for  the  pubUc  crime.  The  prosecution  ct  tha 
offences  is  at  the  suit  and  in  the  name  of  the  king,  in  libm 
by  the  texture  of  our  constitution  thejtis  gladii,  or  execator 
power  of  the  law,  entirely  resides.  Thus,  as  in  the  old  Gothi 
constitution  there  was  a  tenfold  punishment  inflicted  cm  il 
delinquents;  first,  for  the  private  wrong  to  the  party  injured ; 
secondly,  for  the  offence  against  the  king  for  disobedience  &) 
the  laws ;  and  thirdly,  for  the  crime  against  the  public  by  theii 
evil  example.  In  which  we  may  trace  the  groundwork  in 
what  Tacitus  teUs  us  of  the  Germans,  that  whenever  ofendB^ 
De  mor.  Germ,  were  fined,  part  of  the  fine  was  paid  to  the  king  or  the  «tilK> 
and  part  to  the  plaintiff  or  his  relations  (a). 

The  offence  of  homicide,  or  destroying  the  life  of  man,  in  its 
several  stages  of  guilt,  arising  firom  the  particular  circumstaDoes 
of  mitigation  or  aggravation  which  attend  it,  is  of  three  kinds; 
justifiable,  excusdblsy  and  feloniom.  The  first  has  no  share  of 
guilt  at  all ;  the  second  very  little ;  but  the  third  is  the  hig^ 
crime  against  the  law  of  nature  that  man  is  capable  of  ooid- 
mitting. 


Steirnhook, 
1.  ],c.  5. 


Homicide. 


(a)  "  Pare  mulctap  regi,  vel  civitati,  pare  ipsi  qui  vindicatur  vel  propiii^  ^ 
exsolvitur."     Tac.  De  mor.  Germ.  c.  12. 
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Justifiable  homicide  is  of  difierent  kinds.     First,  such  as  is  Justifiable 
iwing  to  some  unavoidable  necesntt/y  without  any  will,  intention  ^°°^*<^^«' 
f  desire,  and  without  any  inadvertance  or  negligence  in  the 
«rty  killing,  and  therefore,  without  any  shadow  of  blame.     As 
or  instance,  by  virtue  of  such  an  office  as  obliges  one  in  the 
lecQtion  of  public  justice  to  put  a  male&ctor  to  death,  who 
iB  forfeited  his  life  by  the  laws  and  verdict  of  his  country, 
kit  the  law  must  require  it,  otherwise  it  is  not  justifiable, 
berefore,  wantonly  to  kill  the  greatest  malefactors,  a  felon  or  a 
niUHr,  attainted  or  outlawed,  imcompelled  and  extrajudicially  1  Hal.  P.  C. 
I  murder.     But  in  some  cases  homicide  is  justifiable,  rather  ^^^' 
J  the  permission  than  by  the  absolute  command  of  the  law, 
ither  for  the  advancement  of  public  justice,  or  for  the  pre- 
ention  of  some  atrocious  crime  which  cannot  otherwise  be 
voided 

Homicide  committed  for  the  advancement  of  public  justice  For  advance- 
\,  yrbeie  an  officer  in  the  execution  of  his  office,  either  in  a  JJ^^cef 
ifil  or  criminal  case,  kills  a  person  that  assaults  and  resists 
im;  or  if  an  officer  or  any  private  person  attempts  to  take  a  i  Hal.  P.  C. 
IBQ  charged  with  felony  and  is  resisted ;  and  in  the  endeavour     tt'   .   p  p 
)take  him  kills  hioL     In  case  of  a  riot  or  other  rebellious  71. 
BBembly,  the  officers  endeavouring  to  disperse  the  mob  are  1  Hal.  P.  C. 
ndfiable  in  killing  them,  both  at  common  law  and  by  the  riot  ^^*- 
ct^  1  Grea  1,  c  5.     Where  the  prisoners  in  a  gaol,  or  going  to     U    .  p  p 
Md  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills  any  lei. 
f  them,  it  is  justifiable,  for  the  sake  of  preventing  an  escape,  i  Hal.  P.  C. 
lut  in  all  these  cases  there  must  be  an  absolute  necessity,  ^^' 
therwise  it  is  not  justifiable. 

Next,  such  homicide  as  is  committed  for  the  prevention  of  For  prevention 
^forcible  and  atrocious  crime,  is  justifiable  by  the  law  of  ®^®™"*- 
itmie  and  by  the  law  of  England,  as  it  stood  so  early  as  the  |^  ^/c.  5. 
inie  of  Bracton.     If  any  person  attempts  a  robbery  or  murder 
f  another,  or  attempts  to  break  open  a  house  in  the  night  time^ 
'iuch  extends  also  to  an  attempt  to  bum  it,  and  shall  be  killed  1  Hal.  P.  C. 
a  such  attempt,  the  slayer  shall  be  acquitted  and  discharged 
^  this  does  not  extend  to  any  crime  unaccompanied  with 
wee,  as  picking  of  pockets,  or  to  the  breaking  open  of  any 
'OQfle  in  the  day  time,  unless  it  carries  with  it,  an  attempt  of 
^*beiy  also.  ITie  English  law  justifies  a  woman  in  killing  one 
rho  attempts  to  ravish  her :  and  so  too  the  husband  or  father  Bac.  Elem.  84. 
'^y  justify  killing  a  man,  who  attempts  a  rape  upon  his  wife  1  Hawk.  P.  C. 
^daughter:  but  not  if  he  takes  them  in  adultery  by  consent,  '^' 
*  the  one  is  forcible  and  felonious,  but  not  the  other.    And  1  Hal.  P.  c. 

485,  586. 
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the  forcibly  attempting  a  crime  of  a  still  more  detestable  nature 
may  be  resisted  by  the  death  of  the  aggressor.  For  die  (»c 
miiform  principle  that  runs  through  our  own  and  all  other  laws 
is,  that  where  a  crime  in  itself  capital,  is  endeavoured  to  be 
committed  by  force,  it  is  lawful  to  repel  that  force  by  the  death 
of  the  party  attempting.  Yet  the  law  will  not  suffer  any  crime 
to  be  prevented  by  death,  unless  the  same,  if  committed,  would 
also  be  punished  by  death. 
Excusable  Excusable  homicide,  imports  by  its  name,  some  fitult,  eiror, 

nomicxae.  ^^  omission ;  but  it  is  so  trivial  that  the  law  excuses  it  fiom 

the  guilt  of  felony.     This  offence  is  either  per  infortunium^  by 
misadventure ;    or  se  defendendoy  upon  a  principle  of  df 
preservation. 
By  mUadTen-         Homicide,  per  infortuniuniy  or  misadventure^  is  where  a  man 
^^'^^  doing  a  lawful  act  without  any  intention  of  hurt,  unfortonatety 

kills  another :  as  where  a  man  is  at  work  with  a  hatchet,  and 
the  head  thereof  flies  off  and  kills  a  stander  by,  or  wha»  a 
]  Hawk.  P.  C.  person  qualified  to  keep  a  gun  is  shooting  at  a  maik,  and 
'  undesignedly  kills  a  man.     So  where  a  parent  is  moderately 

correcting. his  child,  a  master  his  apprentice  or  scholar,  or  aa 
officer  punishing  a  criminal,  and  happens  to  occasion  his  deadi* 
it  is  only  misadventure  ;  for  the  act  of  correction  was  law&l ; 
but  if  he  exceeds  the  bounds  of  moderation  either  in  the 
manner,  the  instrument,  or  the  quantity  of  punishment,  and 
1  Hal.  P.  C.  death  ensues,  it  is  at  least  manslaughter,  and  in  some  casef^ 
473, 474.  according  to  the  circumstances,  murder.     K  a  man  be  killed  in 

boxing,  it  is  felony  or  manslaughter.  To  whip  another^s  horae 
whereby  he  runs  over  a  child  and  kills  him,  is  held  to  be 
accidental  in  the  rider,  for  he  has  done  nothing  unlawfiil ;  but 
Hawk.P.C.73.  manslaughter  in  the  person  who  whipped  him,  for  the  act  was 
\n^'  ^*  ^*  ^  trespass  of  inevitably  dangerous  consequence.  And  if  death 
Hawk.  P.C.74.  ensues  in  consequence  of  an  idle,  dangerous  and  unlawful  sport, 
Foster,  261 .      the  slayer  is  guilty  of  manslaughter. 

In  self.de-  Homicide,  in  self-defence^  or  se  defendendoy  upon  a  sudden 

*^°*^®*  affray,  is  also  excusable,  rather  than  justifiable  by  the  EngliA 

law.     This  is  what  the  law  expresses  by  the  word  chanct 

Suunf.P.C.ie.  ^^^'^y>  which  by  24  Hen.  8,  c.  5,  and  our  ancient  books,  is 

3  Inst.  65, 57.    properly  applied  to  such  killing  as  happens  in  self  defence  upon 

Foster,  275,      a  sudden  rencounter ;  to  excuse  which  it  must  appear  that  the 

^^^'  slayer  had  no  other  possible,  or  at  least  probable  means » 

escaping  from  his  assailant     It  is  frequently  difficult  to  ^ 

tinguish  homicide  upon  chance  medley j  from  manslaughter  m 

3  Inst.  55.        the  proper  legal  sense  of  the  word,     But  the  true  critenon 
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een  them  seems  to  be  this :  when  both  parties  are  actually 
mating  at  the  time  when  the  mortal  stroke  is  given^  the 
r  is  then  guilty  of  manslaughter ;  but  if  the  slayer  has  not 
n  to  fight,  or,  having  begun,  endeavours  to  decline  any 
er  struggle,  and  afterwards  being  closely  pressed  by  his 
jonist  kills  him,  to  avoid  his  own  destruction,  this  is 
idde  excusable  by  self  defence.  For  which  reason  the  law  Foster,  277. 
ires  that  the  person  who  kiUs  another  in  his  own  defence, 
[d  have  retreated  as  far  as  he  conveniently  or  safely  can,  to 
1  the  violence  of  the  assault,  before  he  turns  upon  his 
lant :  and  that  not  fictitiously,  or  in  order  to  watch  his 
rtunity,  but  from  a  real  tenderness  of  shedding  his  brother's 
L  But  if  the  assault  be  so  fierce  as  not  to  allow  him  to 
a  step,  without  manifest  danger  of  his  life,  or  enormous 
J  harm,  then  in  his  defence  he  may  kill  his  assailant 
Qtly,  and  this  is  the  doctrine  of  universal  justice,  as  well 
the  municipal  law.  K  the  person  assaulted  does  not  fidl  Puff.  b.  2,c.5» 
the  aggressor  till  the  affray  is  over,  or  when  he  is  running  ••  ^^' 
,  this  is  revenge,  and  not  defence.  Under  this  excuse  of 
lefence  the  principal  civil  and  natural  relations  are  com* 
mded;  therefore,  master  and  servant,  parent  and  child, 
md  and  wife,  killing  an  assailant  in  the  necessary  defence 
ch  other  respectively,  are  excused ;  the  act  of  the  relation  i  Htl.  P,  C. 
ing,  being  construed  the  same  as  the  act  of  the  party  ^®*- 

jm: 

le  penalty  inflicted  by  our  laws  upon  these  two  species  of  Post.  287. 

cide,  was  anciently  forfeiture  of  goods  and  chattels ;  but 

he  ofiender  has,  as  of  course  and  right,  a  pardon  and  writ  2  Hawk.  P.  c. 

dtution  of  his  goods  (6). 

[onions  homicide,  is  the  killing  of  a  human  creature  with-  Felonious 

ustificadon  or  excuse.      This  may  be  done  either  by    ^°"*^*  *' 

g  oneself,  or  another  man. 

f-murder,  which  was  punished  by  the  Athenian  law  with  Self-murder. 

«off  the  hand  which  committed  the  desperate  deed,  is  f  ^'  ^5^- 
11  1  1      !_•  1  .  ^      .    ,    .  b.  l,c.  26. 

d  by  our  law  amongst  the  highest  cnmes,  it  being  a 

iar  species  of  felony,  a  felony  committed  on  oneself  (c). 

admits  of  accessaries  before  the  fact  as  well  as  other  felo- 


By  9  Geo.  4,  c.  31,  s.  10,  no  punishment  or  forfeiture  shall  be  incurred  by  any 
who  shall  kill  another  by  misfortune,  or  in  his  own  defence,  or  in  any  other 
r,  without  felony. 

rhe  powers  of  this  world  have  indeed  lost  their  dominion  over  him  who  is  re- 
on  death ;  and  his  arm  can  only  be  restrained  by  the  religious  apprehension  of  a 
sUte.     Gibbon,  H.  E,  v.  5,  p.  392. 
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nies ;  for  if  one  persuades  another  to  kill  himflelfj  and  he  does 

Kdlw.  136.       SO9  the  adviser  is  guilty  of  murder.     A  feh  de  se,  then&R^ 

is  he  that  deliberately  puts  an  end  to  his  own  ezistenoe^  ci 

commits  any  unlawM  malicious  act,  the  consequence  of  niiidi 

is  his  own  death :   as  if  attempting  to  kill  another  he  rm 

1  Hawk.  P.  C.  upon  his  antagonist's  sword :  or  shooting  at  another,  the  goB 

1  HflL  P  c      ^^^^^  ^^^  1^^  him8el£     But  the  party  must  be  of  yeamrf 

413.  *      discretion,  and  in  his  senses,  else  it  is  no  crime.    Yet  if  t 

Ibid.  412.         lunatic  kills  himself  in  a  lucid  interval  he  is  a/efo  de  m. 

The  punuh-  The  punishment  in  this  case  is  an  ignominious  burial  (d),  and 

"^^^  a  forfeiture  of  all  the  goods  and  chattels  of  the  offender  to  thi 

king ;  which  forfeiture  has  relation  to  the  time  of  die  act  done 
in  the  felon's  lifetime,  which  was  the  cause  of  his  death.  Ai 
if  husband  and  wife  be  possessed  jointly  of  a  term  of  yeanm 
land,  and  the  husband  drowns  himself,  the  land  shall  be  fii^ 
Finch.  L.  316.  feited  to  the  king,  and  the  wife  shall  not  have  it  by  sunifif' 

ship. 
Manslaaghter.        Manslaughter  is  the  unlawful  killing  of  another  vithort 

malice,  either  express  or  implied,  which  may  be  either  idsor 

tary  upon  a  sudden  heat,  or  involuntary,  but  in  the  oHnmM- 

Stiernh.  de  jure  gion  of  some  unlawfiil  act     These  were  called  in  the  Godi 

'  '     '  constitutions,  ^^  common  homicides,  which  are  committed  by 

accident,  or  even  willingly,  but  in  the  sudden  heat  or  vioknce 

of  passion"  (^).     And  hence  it  follows,  that  in  manslai^itff 

there  can  be  no  accessaries  before  the  fact,  because  it  must  he 

done  without  premeditation. 

Voluntary  As  to  the  first  or  voluntary  branch ;  if  upon  a  sudden  quand 

^  *'*    two  persons  fight,  and  one  of  them  kills  the  other,  this  is 

manslaughter ;  and  so  it  is,  if  they  upon  such  an  occasion,  go 

1  Hawk.  P.  C.  out  and  fight  in  a  field,  for  this  is  one  continued  act  of  passion. 

®^'  So  if  a  man  be  greatly  provoked,  as  by  pulling  his  noflc,  of 

other  great  indignity,  and  immediately  kills  the  aggressor,  it  is 
Keljng,  135.  manslaughter.  But  in  this  and  every  other  case  of  homicide, 
upon  provocation,  if  there  be  a  sufficient  cooling  time  for  pas- 
sion to  subside  and  reason  to  interpose,  and  the  person  provoked 
afterwards  kills  the  other,  this  is  deliberate  revenge,  and  not 
Foster,  296.  heat  of  blood,  and  is  therefore,  murder.  So  if  a  man  takes 
another  in  the  act  of  adultery  with  his  wife,  and  kills  H^ 

(d)  By  4  Geo.  4,  c.  52,  the  coroner  cannot  now  direct  the  interment  of  the  remaios  of 
VL  felo-de-se  in  any  public  highway,  but  must  direct  the  interment  to  be  made  privately 
in  the  church-yard,  or  other  burial  ground,  of  the  parish  or  place,  within  tweoty-foor 
hours  from  the  finding  of  the  inquisition,  between  nine  and  twelve  at  night 

(e)  "  Homicidia  vulgaria ;  quae  aut  casu,  aut  etiam  sponte  committuntur,  sed  in 
subitaneo  quodam  iracundise  calore  et  impetu."     Stiem,  dejure  Goth,  1,  3,  c.  4. 
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directly  upon  the  spot,  though  this  was  allowed  by  the  laws  of 
SdcHiy  and  by  the  Roman  civil  law,  if  the  adulterer  was  found  Plutarch,  in 
m  the  husband's  own  house,  and  among  the  ancient  Goths,  ^^*  ^^^°' 
jet  in  England  it  is  not  ranked  in  the  class  of  justifiable  ho- 
micide, as  in  the  case  of  a  forcible  rape ;  but  it  is  manslaughter.  Ff.  46,  6, 34. 
It  is,  however,  the  lowest  degree  of  it,  because  there  cannot  be 
m  greater  provocation.     Manslaughter,  therefore,  differs  from  sir  T.  Raym. 
•excusable  homicide,  se  defendendo  in  this,  that  in  the  one  ^^^* 
€188  there  is  an  apparent  necessity,  for  self-preservation,  to  kill 
Ae  aggressor ;  in  the  other  no  such  necessity,  being  only  a 
rfldden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  involuntary 
ftom  excusable  homicide,  which   always  happens  in  conse-  ™*Ml*ugJ»*«'» 
^KDce  of  a  lawfiil  act,  but  this  species  of  manslaughter  in 
consequence  of  an  unlawful  one.     As  if  two  persons  play  at 
mpord  and  buckler^  and  one  of  them  kills  the  other,  this  is 
inanslaughter,  because  the  original  act  was  unlawfiiL     So  if  a  3  Inst.  56. 
peison  does  an  act  lawful  in  itself,  but  in  an  unlawM  manner, 
nd  without  due  caution  and  circumspection,  as  when  a  work- 
nan  flings  down  a  stone  or  piece  of  timber  into  the  street,  and 
kiDs  a  man,  this  may  be  either  misadventure,  manslaughter,  or 
ttorder,  according  to  the  circumstances  under  which  the  act 
me  done ;  if  it  were  in  a  country  village,  where  few  passengers 
«e,  and  he  calls  out  to  all  people  to  have  a  care,  it  is  misad- 
lentore  only ;  but  if  it  were  in  London,  or  other  populous 
towns,  where  people  are  continually  passing,  it  is  manslaughter, 
Aoa^  he  gives  loud  warning,  and  murder  if  he  knows  of  their  Kel.  40. 
pianng  and  gives  no  warning  at  all,  for  then  it  is  malice  against 
•D  mankind.     And  in  general,  when  an  involuntary  killing  3  Inst  57. 
happens  in  consequence  of  an  unlawfiil  act,  it  will  be  either 
imirder  or  manslaughter,  according  to  the  nature  of  the  act 
vUdi  occasioned  it     If  it  be  in  prosecution  of  a  felonious 
intent,  or  in  its  consequences  naturally  tended  to  bloodshed,  Foster,  258. 
it  vill  be  murder ;  but  if  no  more  was  intended  than  a  mere  \^^^'  ^'  ^' 
cMl  trespass,  it  will  only  amount  to  manslaughter. 

As  to  the  punishment  of  this  degree  of  homicide  the  crime  Punishment, 
of  manslaughter  amounts  to  felony  (/). 
We  are  next  to  consider  the  crime  of  wilftil  and  deliberate  Murder. 


(/)  Bj  9  Geo.  4»  c.  31, 8.  9»  every  person  convicted  of  manslaughter,  is  liable,  at  the 
^iiQedon  of  the  court,  to  be  transported  for  life,  or  for  any  term  not  less  than  seven 
Tttn,  or  to  be  imprisoned  with  or  without  hard  labour  for  not  exceeding  four  years,  or 
^piysach  fine  as  the  court  shall  award. 
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Gen.  c.  9,  ▼.  6. 


Numb.  zxzv. 
31. 

Dial.de 
jScacch.  L  1, 
c  10. 

SHenu  dtjun 
5k«0Ji.  1,3,0.3. 

Bnc.l.  3,tr.3, 
c.  15,  8.  7. 

Stot  Marlb. 
c.  36. 

Potter,  281. 


Stiernh.  1.  3, 


c  4. 


1  Hal.  P.  C. 
447. 

3  Inst  47. 


The  offender 
must  be  of 
sound  mind. 


1  Hal.  P.  C. 
425. 


murder ;  a  crime  at  which  hmnan  nature  gtartSy  and  ivfaidiii 
abnost  universally  punished  with  death.  The  words  of  die 
Mosaical  law,  besides  the  general  precept  to  Noah,  ''dnt 
whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  died,' 
are  very  emphatical  in  prohibiting  the  pardon  of  munlem 
^'  Moreover  ye  shall  take  no  satisfaction  for  the  life  of  i 
murderer  who  is  guilty  of  death,  but  he  shall  surely  be  potto 
death ;  for  the  land  cannot  be  cleaned  of  the  blood  dut  B 
shed  therein,  but  by  the  blood  of  him  that  shed  it"  The  Dane 
of  murder  (as  a  crime)  was  anciently  applied  only  to  tke 
secret  killing  of  another,  which  the  word  moerda  signifiei  ■ 
the  Teutonic  language.  It  was  defined  *^  homicide,  whidiii 
privately  committed,  no  one  witnessing,  no  one  knowing  it,*(}) 
for  which  the  vill  wherein  it  was  committed,  or  if  that  were  t» 
poor,  the  whole  hundred  was  liable  to  a  heavy  amercement, 
which  amercement  itself  was  also  denominated  mmriirm 
This  was  an  ancient  usage  among  the  Goths  in  Sweden  tfl 
Denmark,  who  supposed  the  neighbourhood,  unless  they  piD* 
duced  the  murderer,  to  have  perpetrated  or  at  least  connifc' 
at  the  murder ;  and  according  to  Bracton  was  introduced  into 
this  kingdom  by  king  Canute,  to  prevent  his  countrymeiii  tk 
Danes,  from  being  privily  murdered  by  the  English ;  aDdafle^ 
wards  continued  by  William  the  Conqueror  for  the  like  securitf 
to  his  own  Normans.  Now,  however,  murder  must  be  d^ned 
in  quite  another  manner,  being  thus  described  by  Sir  Edimd 
Coke,  "  when  a  person  of  sound  memory  and  discredoO) 
unlawfully  killeth  any  reasonable  creature  in  being,  and  lUMkf 
the  king's  peace,  with  malice  aforethought,  either  expreas  or 
implied."  It  must  be  committed  by  a  person  of  sound  memoif 
and  discretion ;  for  lunatics  or  infants  are  incapable  of  ooo- 
mitting  any  crime,  unless  in  such  cases  where  they  shew  i 
consciousness  of  doing  wrong,  and  of  course  a  discretioD  tf 
discernment  between  good  and  evil  The  unlawfulness  aintt 
from  the  killing  without  warrant  or  excuse ;  but  a  bare  assiolt 
with  intent  to  kill  is  now  a  capital  felony  (A).     The  kilBng 


{g)  "  Homocidium  quod  nuUo  vidente,  nuUo  acienti,  clam  perpetrator."  QUam,  l,M» 
c.  3. 

(A)  By  7  Wm.  4,  and  1  Vict.  c.  85,  s.  2,  administering  poison  or  stabbing,  cnttUBftf 
wounding,  or  causing  bodily  injury  to  any  person  dangerous  to  life,  with  intent » 
commit  murder,  is  felony,  punishable  with  death.  By  s.  3,  attempting  to  adminiittf 
poison,  &c.,  or  shooting  at  any  person,  or  drawing  a  trigger,  or  attempting  to  dischirg* 
loaded  arms  at  any  person,  or  to  drown,  suiSbcate,  or  strangle  any  person,  with  intflrf 
to  murder,  though  no  bodily  injury  be  effected,  is  felony,  punishable  with  transporUti* 
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lay  be   by  any  means;    by  poisoning,  striking,   starving, 
xowning,  and  a  thousand  other  forms  of  death,  by  which 
nman  nature  may  be  overcome ;  but  if  a  person  be  indicted  for 
lie  species  of  killing,  as  by  poisoning,  he  cannot  be  convicted 
ly  evidence  of  a  totally  different  species  of  death.     Yet  where 
liey  (Hily  differ  in  circumstance,  as  if  a  wound  be  alleged  to  inst.  319. 
be  pven  with  a  sword,  and  it  proves  to  have  arisen  from  a  2  Hal.  P.  C. 
Mi£^  an  axe,  or  a  hatchet,  this  difference  is  not  material     If 
tman  does  an  act  of  which  the  probable  consequence  may  be, 
ad  eventually  is,  death,  such  killing  may  be  murder,  although 
BO  stroke  be  struck  by  himself,  and  no  lulling  may  be  primarily 
iMended,  as  was  the  case  of  the  parish  officers  who  shifted  a 
chSd  from  parish  to  parish,  which  died  Scorn  want  of  care  and 
ntenance.     So  if  a  man  having  a  beast  used  to  do  mischief  Palm.  545. 
nd  knowing  it,  suffers  it  to  go  abroad  and  it  kills  a  man,  this 
IB  manslaughter;   but  if  he  had  purposely  turned  it  loose, 
Aoogh  barely  to  frighten  the  people,  it  is  murder,  as  much 
aiif  he  had  incited  a  bear  or  dog  to  worry  them.     If  a  phy-  i^^  431, 
or  surgeon  gives  his  patient  a  potion  or  plaister  to 
him,  which  kills  him,  this  is  neither  murder  nor  man- 
AtDg^ter,  but  misadventure;  and  he  shall  not  be  punished 
criminally,  however  liable  he  may  be  in  a  civil  action  for 
dmages,  for  neglect  or  ignorance;  but  if  he  be  not  a  regular  Bjitt.  c.5. 
piijncian  or  surgeon   it  is  manslaughter  at  the  least  (t)     To  4  inst  251. 


ftrliie,  or  fifteen  years,  or  imprisonment  for  three  years.  By  s.  4,  attempting  by  any 
nch  meant  to  maim,  disfigure,  or  disable  any  person,  or  to  do  him  bodily  harm,  or 
iMi  intent  to  resist  or  prevent  the  apprehension  or  detainer  of  any  one,  is  felony, 
finshable  in  the  same  manner.  By  s.  5,  the  same  punishment  may  be  infiicted  for 
ittdbg  explosive  substances  or  throwing  destructive  matter,  with  intent  to  bum,  maim, 
cr^tfigore  any  person,  which  is  felony.  And  by  s.  6,  the  same  punishment  is  directed 
iv  trying  to  procure  abortion,  by  poison  or  otherwise.  By  s.  7,  the  punishment  of 
is  prescribed.  This  act  repeals  so  much  of  9  Geo.  4,  c.  31,  as  relates  to 
ofiences ;  and  the  last  named  act  repealed  43  Geo.  3,  c.  58  (Lord  Ellenborough's 
Act)  and  22  &  23  Car.  2,  c.  1  (the  Coventry  Act) ;  and  the  act  7  &  8  Geo.  4,  c.  27, 
npnled  (the  Black  Act)  9  Geo.  1,  c.  22. 

(t)  In  R.  V.  Webb,  I  M.  Sjf  Rob.  405,  Lord  Lyndhurst  laid  down  the  following  rule : 
"In  these  cases  there  is  no  difference  between  a  licensed  physician  or  surgeon,  and  a 
pttKm  acting  as  physician  or  surgeon  without  license.  In  either  case,  if  a  party  having 
^coopetent  degree  of  skill  and  knowledge,  makes  an  accidental  mistake  in  his  treatment 
^  t  patient,  through  which  mistake  death  ensues,  he  is  not  thereby  guilty  of  man- 
ihi^ter ;  bat  if,  where  proper  medical  assistance  can  be  had,  a  person  totally  ignorant 
^  tiie  science  of  medicine  takes  on  himself  to  administer  a  violent  and  dangerous 
NMdy  to  one  labouring  under  disease,  and  death  ensues  in  consequence  of  that  dan- 
NoBs  remedy  having  been  so  administered,  then  he  is  guilty  of  manslaughter.    If  I 
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kill  an  alien,  a  Jew,  or  an  outlaw,  who  are  under  the  ]aDf(s 

3  Inst.  50.        peace  and  protection,  is  murder.     To  kill  a  child  in  its  mothei'g 

1  Hal.  P.  C.     womb  is  no  murder,  but  a  great  misprision ;  but  if  the  child 

be  bom  alive  and  die  by  reason  of  the  potion  or  braises  it 

received  in  the  womb,  it  is  murder  in  such  as  administered  or 

3  Inst.  60.        gave  them.     And  the  statute  21  Jac  1,  c.  27  (A),  provides  fcr 

1  Hawk.  P.  C.  the  case  of  the  murder  of  bastard  children  by  the  mother.    The 

killing  must  be  committed  with  malice  aforethoughU     Aod  this 

P.  C.  433.         malice  prepense,  malitia  precogitatay  is  not  so  properly  spite  or 

malevolence  to  the  deceased  in  particular,  as  any  evil  design  in 

general;    the  dictate  of  a  wicked,  depraved,  and  malignant 

Foster,  256.      heart ;  un  disposition  h  faire  un  mal  chose  ;  and .  it  may  be 

2  Roll  Rep.      either  express  or  implied  in  law.     If  even  upon  a  sudden  pro- 

vocation one  beats  another  in  a  cruel  and  imusual  manner,  so 

that  he  dies,  though  he  did  not  intend  his  death,  yet  he  is  guil^ 

of  murder  by  express  malice ;  that  is  by  an  express  evil  deagD, 

the  genuine  sense  of  malitia.     Nor  shall  he  be  guilty  of  a  kss 

crime  who  kills  another  in  consequence  of  such  a  wilful  act  fl 

shews  him  to  be  an  enemy  to  aU  mankind  in  general ;  ascooDj 

1  Hawk.  P.c.  discharging  a  gun  among  a  multitude  of  people.     And  if  two 

^'*-  or  more  come  together  to  do  an  unlawful  act  against  the  Idng'b 

peace,  of  which  the  probable  consequences  might  be  blooddied, 

as  to  beat  a  man,  to  commit  a  riot,  or  to  rob  a  park,  and  one 

of  them  kills  a  man,  it  is  minder  in  them  all,  because  of  die 

Ibid.  84.  unlawful  act,  the  malitia  precogitatay  or  evil  intended  befive- 

hand. 
The  law  pre-  ^  many  cases,  where  no  malice  is  expressed,  the  lawwi 
sumes  malice  imply  it :  as  where  a  man  wilfully  poisons  another,  in  audi  • 
traryisprovedl  deliberate  act  the  law  presumes  malice,  though  no  particiik 
1  Hal.  P.  C.  enmity  can  be  proved.  And  if  a  man  kills  another  sadden^ 
without  any  or  without  considerable  provocation,  the  Uw 
1  Hawk.  P.  C.  ™P^es  malice.  No  afiront  by  words  or  gestures  waly,  18 » 
82.  sufficient  provocation,  so  as  to  excuse  or  extenuate  such  adarf 

l^'ike '  ^*     violence  as*  manifestly  endanger  the  life  of  another.    Bat  if 

the  person  so  provoked,  beats  the  other  in  such  a  manDer  ^ 
shews  only  an  intention  to  chastise,  and  not  to  kill,  and  k 

eDtertained  the  least  doubt  of  this  position,  I  might  fortify  it  by  referring  to  theopiaioa 
of  Lord  Ellenborough,  in  R,  v.  WiUiamson."  And  see  ArckbohaTs  Criminal  PleaMnf^ 
Evid.  by  Jervis,  7th  ed.  389. 

(Jc)  Repealed  by  9  Geo.  4,  c.  31 ;  also  repealed  aa  to  this  offence  by  7  Wm.  4,  o^ 
1  Vict.  c.  85,  which  by  s.  6,  declares  the  offence  felony,  and  the  poniahiMnt 
portation  or  imprisonment ;  see  ante  note  {h)  p.  540. 
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dies  of  the  injuries  it  is  manslaughter  only ;  the  law  considering  Foster,  291. 
the  provocation.     If  one  kills  an  officer  of  justice,  either  civil 
ff  criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants 
endeavouring  to  conserve  the  peace,  or  any  private  person 
endeavouring  to  suppress  an  afiray,  or  apprehend  a  felon, 
knowing  his  authority,  or  the  intention  with  which  he  inter-  i  Hal.  P.  C. 
poses,  the  law  will  imply  malice,  and  the  killer  shall  be  guilty  ^^^* 
of  murder.     And  if  one  intends  to  do  another  felony,  and  q^^* 
undesignedly  kills  a  man,  this  is  murder.     Thus  if  one  shoots  ]  HaL  P.  C. 
at  A.  and  misses  him,  but  kills  B.,  this  is  murder ;  because  of  ^^* 
the  previous  felonious  intent  which  the  law  transfers  from  one 
to  the  other.     If  one  lays  poison  for  A.,  and  B.  against  whom 
the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills  him, 
this  is  murder.   And  if  one  gives  a  woman  medicine  to  procure  ibid.  466. 
dxxtion,  and  it  kills  the  woman,  it  is  murder  in  the  person 
who  gave  it     And  we  may  take  it  for  a  general  rule  that  all  lUd.  429. 
bomicide  is  malicious  and  amounts  to  murder,  wolees  juJftified 
I7  the  command  or  permission  of  the  law ;  excused  on  account 
3f  accident  or  self-preservation :  or  alleviated  into  manslaughter, 
by  being  either  the  involuntary  consequence  of  some  act,  not 
Jtrictly  lawful,  or  if  voluntary,  occasioned  by  some  sudden 
md  sufficiently  violent  provocation.     And  all  these  circum- 
toces  of  justification,  excuse,  or  alleviation,  it  is  incumbent 
^fm  the  prisoner  to  make  out  to  the  satisfaction  of  the  court 
*nd  jury,  the  latter  of  whom  are  to  decide  whether  the  cir- 
^omstances  alleged,  are  proved  to  have  actually  existed ;  the 
wmer  how  fer  they  extend  to  take  away  or  mitigate  the  guilt ; 
w  aD  homicide  is  presumed  to  be  malicious  until  the  contrary  pogt  255. 
ppears  upon  evidence. 

Hie  punishment  of  murder  and  manslaughter  is  provided  The  pnnisli- 
ir  by  statute  (/>  ™^*- 

Petit  treason,  according  to  25  Edw.  3,  c.  2,  might,  until  petit  treason. 
tolished,  happen  three  ways ;  by  a  servant  killing  his  master, 
wife  her  husband,  or  an  ecclesiastical  person,  either  secular  or 
golar,  his  superior,  to  whom  he  owed  &ith  and  obedience  (m). 

CO  The  act  9  Geo.  4,  c.  31,  s.  9,  prescribes  the  punishment  for  manslaughter,  see 
te,note(/)  p.  539 ;  and  by  s.  3,  every  person  convicted  of  murder,  or  being  an  acces- 
J  before  the  fact  to  murder,  shall  suffer  death  as  a  felon ;  and  every  accessary  after 
)  het  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  life,  or  to  be 
prisoned  with  or  without  hard  labour  for  not  exceeding  four  years. 
M  By  9  Geo.  4,  c.  31,  s.  2,  every  offence  which  before  the  act  would  have  amounted 
petit  treason,  shall  be  deemed  to  be  murder  only,  and  no  greater  offence ;  and  all 
raona  guilty  in  respect  thereof,  whether  as  principals  or  as  accessaries,  shall  be  dealt 
th,  indicted,  tried,  and  punished  as  principals  and  accessaries  in  murder. 
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CHAPTER  XV. 

OF  OFFENCES  AGAINST   THE   PERSONS  OF   INDIVIDUAL& 

Crimes  affect-  Of  these  some  are  felonious  and  in  their  nature  capital, 
oflndividwds"*  Others  are  simple  misdemeanors* 

Mayhem.  Of  the  feloniouSy  the  first  is  that  of  mayhem,  before  conadered 

as  a  civil  injury.     It  is  also  viewed  in  a  criminal  light  by  tbe 
law,  being  an  atrocious  breach  of  the  king's  peace,  and  tbe 
punishment  for  the  offence  is  declared  by  statute  (a). 
Maliciously  Maliciously  shooting  at  any  person  in  any  dwelling-house  or 

'  other  place  is  felony  (6). 

Abduction.  The  offence  of  forcible  abduction  and  marriage,  is  felony(c) 

The  indictment  for  this  offence  must  allege  that  the  taking 
was  for  lucre ;  and  to  shew  this,  it  must  appear  that  the  woman 
1  Hal.  P.  C.      has  substance,  either  real  or  personal,  or  is  an  heir  apparent 
660.  ^  J  though  the  marriage  or  defilement  be  by  her  subsequent 

10?*^^  ^  ^'  ^^^^^'^^  y^^  ^^  ^  felony  if  the  first  taking  were  against  her 
1  Hal.  P.  C.  ^^  >  ^^^  ^^  ^*^^  versd  if  she  be  taken  away  with  her  consent, 
660.  but  afterwards  refuse  to  continue  with  the  offender,  and  be 

1  Hawk.  P.  C.  forced  against  her  will.  A  woman  thus  taken  away  and 
^^^*  married,  may  be  sworn  and  give  evidence  against  the  ofender, 

though  he  is  her  husband  de  facto;  contrary  to  the  general  role 
66?*^  ^'  ^'      ^^  ^^^ '  because  he  is  no  husband  de  jure,  in  case  the  actuil 

marriage  was  also  against  her  wilL 
Stra.  1162.  The  unlawfully  conveying  or  taking  away  any  woDMn-chW 

unmarried,  which  is  held  to  extend  to  bastards  as  well  as  legiti- 
mate children,  is  punishable  with  fine  and  imprisonment((i) 
Rape.  The  crime  of  rape^  rapttis  mulierumy  or  the  carnal  knowledge 

of  a  woman  forcibly  and  against  her  wiU,  which  by  the  aw 

(a)  By  7  Wm.  4,  and  1  Vict.  c.  85,  a.  4,  ante,  note  (A)  p.  640. 

(b)  By  7  Wm.  4,  and  1  Vict.  c.  85,  a.  3,  ante,  note  (h)  p.  541.  The  Black  Act,  9  G«.  1, 
c.  22.  is  repealed  by  7  &  8  Geo.  4,  c.  27. 

(c)  By  9  Geo.  4,  c.  31,  which,  by  a.  19>  declares  the  puniahment  for  this  offence 
See  ante,  note  (c),  p.  529. 

(d)  By  9  Geo.  4,  c.  31,  s.  20,  if  any  person  shall  unlawfully  take,  or  cause  tobetakeOi 
any  unmarried  girl  under  sixteen,  out  of  the  poasession  and  againat  the  will  of  ^ 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her,  ererj 
auch  offender  ahall  be  guilty  of  a  misdemeanor,  and  being  convicted,  shall  be  liable  to 
auffer  auch  punishment  by  fine  or  impriaonment,  or  by  both,  as  the  court  ahall  awaii 
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r  is  punished  with  death  and  confiscation  of  goods,  is  by  the  -^.n  infant 
r  of  England  also  punished  with  death  {e).     A  male  in&nt  cannot  be  con- 
der  fourteen  is  presumed  by  law  incapable  to  commit  a  rape.  ^<^*®^  ^^  >*?«• 
«  party  ravished  may  give  evidence  upon  oath,  and  is  in  law  ^[[^f^J  ^ 
:x)inpetent  witness;  but  the   credibility    of  her  testimony  competent 
ist  be  left  to  the  jury.     If  the  witness  be  of  good  fame ;  if  '"^^^ 
5  presently  discovered  the  offence,  and  made  search  for  the 
ender,  if  the  party  accused  fled  for  it :  these  and  the  like 
i  concurring  circumstances,  giving  greater  probability  to  her 
idence.     But  if  she  be  of  evil  fame  and  stand  unsupported 
others ;  if  she  concealed  the  injury  for  any  considerable 
He  after  she  had  opportunity  to  complain  ;  if  the  place  where 
I  &ct  was  alleged  to  be  committed,  was  where  it  was  possible 
e  might  have  been  heard,  and  she  made  no  outcry,  these 
d  the  like  circumstances  carry  a  strong  but  not  conclusive  pre- 
nption  that  her  testimony  is  false  or  feigned.     K  the  rape  be   An  infant 
mmitted  on  an  infant  under  twelve  she  is  a  competent  witness,  Y^^^^  twelve 

*  '    18  sometimes  a 

she  has  sense  and  understanding  to  know  the  nature  and  competent 
ligation  of  an  oath ;  or  even  to  be  sensible  of  the  wickedness  '"'°®"- 
telling  a  deliberate  lie.    Butno  hearsay  evedince  can  be  given  d^^^fher 
the  declaration  of  a  child  who  has  not  capacity  to  be  sworn,  declwatjons 
IT  can  such  child  be  examined  in  court  without  oath ;  and  ^ij^re  she  is 
ere  is  no  determinate  ace  at  which  the  oath  of  a  child  ouirht  herself  >»- 

■t     ,  ,  t  competent. 

ther  to  be  admitted  or  rejected.  Brazier's  case. 

There  is  another  offence  of  a  still  deeper  malignity,  the  P-  ^^'  ^®*>-  ^• 
Gonous  crime  against  nature.  A  crime  which  ought  to  be  °^**™y- 
icdy  and  impartially  proved,  and  then  as  strictly  and  im- 
rdally  punished.  This  is  an  offence  of  so  dark  a  nature,  so 
Bily  charged,  and  the  negative  so  diflScult  to  be  proved,  that 
e  accusation  should  be  clearly  made  out ;  for  if  false,  it 
serves  a  punishment  inferior  only   to  that  of  the   crime 

Hie  inferior  offences,  or  misdemeanors  that  fall  under  the  Misdemeanors 

Eld  of  offences  against  the  personal  security  of  the  subject,  *?^^j^  ^^' 

i  assaults,  batteries,    wounding,    false    imprisonment,   and 

bapping. 

rhe  nature  of  these  offences  in  general,  considered  as  private  Assaults,  bat- 

3Dgs  or  civil  injuries,  for  which  a  satisfaction  or  remedy  is  ^^^b^ 


0  By  9  Geo.  4,  c.  31,  s.  16,  every  person  convicted  of  the  crime  of  rape  shall  suffer 
th  as  a  felon. 

f)By9  Geo.  4,  c.  31,  s.  15,  this  offence  is  to  be  punished  with  death.    By  s.  18, 
proof  of  the  offence  reqmred  by  the  act  is  defined. 

N   N 
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given  to  the  party  aggrieved,  has  been  before  explained  (^ 
But  taken  in  a  public  light,  as  a  breach  of  the  king's  peao 
they  are  also  indictable,  and  punishable  with  fines  and  impiisoi 

1  Hawk.  P.  C.  ment,  or  with  other  ignominious  corporal  penalties,  when  the 
are  conunitted  with  any  very  atrocious  design  (A). 

Kidnapping.  Th®  oflFence  of  kidnapping,  being  the  forcible  abduction  ( 

stealing  away  of  a  man,  woman,  or  child,  fix>m  their  ow 
country,  and  sending  them  into  another,  was  by  the  civ3  k 
punished  with  death,  and  with  us  is  punished  with  fine  an 
imprisonment  (t).  And  provision  is  made  against  the  htm 
of  such  persons  abroad  as  are  thus  kidnapped  (j  ). 


(g)  See  ante,  p.  354, 355. 

(h)  A  party  assaulted  may  either  proceed  by  action  or  indictment,  or  both,  orbeai 
avail  himself  of  the  more  summary  remedy  afforded  by  9  Geo.  4,  c.  31,  8.27,  bywUci 
persons  committing  any  assitult  or  battery,  may  be  compelled  by  two  magistrates  to  pi 
fine  and  costs  not  exceeding  5/.,  and  may  be  committed  for  non-payment.  If  the  mgii 
trates  dismiss  the  compliant,  they  are  to  make  out  a  certificate  to  that  effect,  which  b; 
s.  23,  is  to  be  a  bar  to  any  other  proceedings.  But  by  s.  29,  these  provisions  do  so 
apply  to  aggravated  cases  of  assault,  accompanied  by  any  attempt  to  commit  feloBy 
upon  which  the  magistrates  are  to  abstain  from  adjudicating,  as  well  as  in  cases  wliai 
the  title  to  lands,  or  any  interest  therein,  comes  in  question,  or  as  to  any  bankruptcy  a 
insolvency,  or  any  execution  under  the  process  of  any  court  of  justice.  By  s.  94,i* 
saults  on  officers,  magistrates,  or  other  persons  endeavouring  to  save  shipwrecked  ]!» 
perty,  is  punishable  with  transportation  for  seven  years,  or  imprisonment  and  hoi 
labour.  By  s.  25,  assaults  with  intent  to  commit  felony;  assaults  on  peace  offieenj 
or  to  prevent  the  arrest  of  offenders,  or  in  pursuance  of  a  conspiracy  to  raise  wages,  IR 
punishable  with  imprisonment  and  hard  labour.  By  s.  26,  assaults  on  any  seaman,  At. 
to  prevent  him  from  working ;  assaults  with  intent  to  obstruct  the  buying  or  seDiogd 
grain,  or  its  free  passage,  are  punishable  before  two  magistrates,  with  imprisonment  not 
exceeding  three  months. 

(t)  By  9  Geo.  4,  c.  31,  s.  21,  child  stealing  is  felony,  punishable  with  transpoililioD 
for  seven  years,  or  imprisonment  with  or  without  hard  labour  for  not  exceeding  tio 
years.  But  no  person  claiming  to  be  the  father  of  an  illegitimate  child,  or  tohtit 
any  right  to  the  possession  of  such  child,  can  be  prosecuted  under  this  pionnw 
of  the  act.  By  s.  30,  a  master  of  a  merchant  vessel  forcing  any  person  on  sboRi  v 
refusing  to  bring  him  home,  is  guilty  of  a  misdemeanor,  and  liable  to  be  imprisoned  tf 
the  court  shall  award.  The  court  may  issue  commissions  for  the  examination  of  wit- 
nesses abroad,  and  the  depositions  taken  thereunder  may  be  received  on  the  trial 

U)  See  9  Geo.  4,  c.  31,  s.  30,  in  the  last  note,  as  to  this  offence. 
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CHAPTER  XVL 

SfCES  AGAINST   THE   HABITATIONS  OF  INDIVIDUALS. 

ily  two  offences  that  more  immediately  affect  the  Offences 
8  of  individuals  as  private  subjects^  are  those  of  arson  Sfj^tions  of 

ary,  individualfl. 

ab  ardendo,  is  the  maUcious  and  wilfiil  burning  of  the  Anon. 

uthouse  of  another  man.    Not  only  the  bare  dwelling- 

t  all  outhouses  that  are  parcel  thereof,  though  not 

s  thereto,  nor  under  the  same  roof,  as  bams  and  i  Hal.  P.  C. 

ly  be  the  subject  of  arson  (a).     The  burning  of  a  ^^' 

>m  was  anciently  likewise  accounted  arson  (6).     The  i  Hawk.  P.  C. 

ay  be  committed  by  a  man's  wilfully  setting  fire  to  his 

;,  if  his  neighbour's  house  is  thereby  burnt ;  but  if  no 

I  done  but  to  his  own,  it  does  not  amount  to  felony,  Cro.  Car.  377. 

e  fire  was  kindled  with  intent  to  bum  another's. 

;r  such  wilful  firing  one's  own  house  in  a  town  is  a 

emeanor,  and  punishable  by  fine  and  imprisonment 

landlord  or  reversioner  sets  fire  to  his  own  house, 

mother  is  in  possession  under  a  lease  firom  himself  it  Foster,  116. 

7*  If  malicioiis,  a 

intent,  or  attempt  to  bum,  by  actually  setting  fire  felony ;  '^ 
e,  unless  it  actually  bums^  does  not  fall  within  the  S^doneanor. 

Wm.  4,  and  1  Vict.  c.  89,  maliciously  settiDg  fire  to  any  dwelling-house,  is 
ithable  with  death.  By  s.  3,  setting  fire  to  a  church,  chapel,  house,  ware- 
le,  coach-house,  outhouse,  office,  shop,  mill,  malt-house,  hop-oast,  bam,  or 
to  any  building  or  erection  used  in  carrying  on  any  trade  or  manufacture, 
possession  of  the  offender  or  any  other  person  is  felony,  and  punishable  with 
on  for  life,  or  not  less  than  fifteen  years,  or  imprisonment  for  not  exceeding 
By  s.  4,  setting  fire  to  ships  or  vessels,  with  intent  to  commit  murder, 
inishable  with  death.  And  by  s.  5,  doing  the  same  with  intent  to  destroy 
ny,  punishable  with  transportation  for  life,  or  not  less  than  fifteen  years,  or 
nt  for  not  exceeding  three  years.  By  s.  9,  setting  fire  to  coal  mines  is  felony, 
1  the  same  punishment  So  much  of  7  &  8  Geo.  4,  c.  30,  as  relates  to  these 
repealed  by  this  act. 

Wm,  4,  and  1  Vict.  c.  89,  8.  10,  setting  fire  to  any  stack  of  com,  grain,  pulse, 
',  haulm,  stubble,  furze,  heath,  fern,  hay,  turf,  peat,  coals,  charcoal,  or  wood, 
'  of  wood  is  felony,  punishable  with  transportation  for  life,  or  fifteen  years, 
ment  for  three  years.  Section  11,  defines  the  punishment  of  accessaries. 
7  &  8  Geo.  4,  c.  30,  as  relates  to  this  offence  is  repealed  by  this  act. 
Qte,  note  (a)  to  this  chapter. 
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description  of  incendit  et  combtusii,  which  were  formerlj 
1  Hawk.  p.  C.  necessary  words  to  all  indictments  for  this  offence.  But  the 
^^'  burning  and  consuming  of  any  part  is  sufficient ;  thou^  the 

fire  be  afterwards  extinguished.  It  must  be  a  malicumt  burn- 
ing ;  otherwise  it  is  only  a  trespass,  and  therefore  no  negli- 
gence or  mischance  amounts  to  it  But  by  6  Ann.  c.  31,  any 
servant  negligently  setting  fire  to  a  house  or  outhouses,  shall 
forfeit  100&,  or  be  sent  to  the  house  of  correction  for  eighteen 
months. 
The  ponish.  The  punishment  of  arson,  which  was  death  by  our  andent 

L^L^  Inn    7    'S^^^'^  laws,  is  now  declared  by  various  statutes  to  be  febny, 

and  is  punished  with  death  (d). 
Burgltry.  Burglarly,  or  nocturnal  house-breaking,  which  by  oar  an- 

3  Inst.  63.  cient  law  was  called  hameseckeuy  as  it  is  in  Scotland  to  the 
present  day,  is  defined  by  Sir  Edward  Coke,  to  be  the  break- 
ing and  entering  into  a  mansion-house,  vdth  intent  to  commit 
a  felony  (e).  In  this  definidon,  there  are  four  things  to  be 
considered :  the  time  ;  the  place  ;  the  manner ;  and  the  inkuL 
The  time  must  be  by  night,  and  not  by  day ;  for  in  the  day- 
time there  is  no  burglary. 

id)  See  ante,  note  (a)  to  this  chapter,  p.  547. 

(e)  By  7  &  8  Geo.  4,  c.  29>  s.  11,  if  any  person  shall  enter  a  dweUing-honae  widi 
intent  to  commit  felony,  or  being  in  such  dwelling-hoose,  shall  commit  any  felony,  and 
shall  in  either  case  break  out  of  the  said  dwelling-house  in  the  mght-time,  such  penoa 
shall  be  deemed  guilty  of  burglary.  By  s.  13,  no  building,  although  within  the  noe 
curtilage  with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  pait<i( 
such  dwelling-house,  for  the  purpose  of  burglary,  or  for  any  of  the  purposes  albfesud, 
unless  there  shall  be  a  communication  between  such  building  and  dwelling-house,  either 
immediate,  or  by  means  of  a  covered  and  inclosed  passage  leading  finom  one  to  the 
other. 

By  7  Wm.  4,  and  1  Vict.  c.  86,  s.  2,  whoever  shall  burglariously  break  and  enter  ialo 
any  dwelling-house  and  shall  assault  with  intent  to  murder  any  person  being  diem 
or  shall  stab,  cut,  wound,  beat,  or  strike  any  such  person,  shall  be  guUty  of  felony,  lad 
being  convicted  thereof,  shall  suffer  death.  By  s.  3,  the  crime  of  burglary  is  poniahed 
with  transportation  for  life,  or  for  not  less  than  ten  years,  or  imprisonment  for  aat 
exceeding  three  years.  By  s.  4,  the  night  so  far  as  it  is  essential  to  the  offence  of  hor* 
glary,  commences  at  nine  o'clock  in  the  evening  of  each  day,  and  condodes  at  0 
o'clock  of  the  morning  of  the  next  day. 

By  7  &  8  Geo.  4,  c.  29,  s.  14,  breaking  and  entering  any  building  within  the  cnrtih^ 
of  a  dwelling-house,  but  not  being  part  thereof,  and  stealing  therein  any  diattA 
money,  or  valuable  security,  is  punishable  under  7  Wm.  4  and  1  Vict  c.  90,  vith 
transportation  for  fifteen  or  ten  years,  or  imprisonment  for  three  years.  The  crime  of 
housebreaking,  and  stealing  anything  therein,  or  stealing  merely  in  a  dwelling-luwi* 
to  the  value  of  5/.  is  felony  by  7  &  8  Geo.  4,  c.  29,  s.  12 ;  and  by  7  Wm.  4  and  1  Vid 
c.  90,  is  punished  with  transportation  for  fifteen  or  ten  years,  or  imprisonment  fortlnte 
years. 
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The  requisite  of  its  being  domui  marmonaUty  is  only  in  the  J^'^iib^-'"  * 
Dglaiy  of  a  private  house,  or  dwelling-house.     No  distant  home,  or  some 
m,  ¥P'arehouse,  or  the  like,  is  under  the  same  privil^es  (/) ;  ^^"^^J^ 
ir  is  the  breaking  open  of  houses  wherein  no  man  resides  house, 
aglaiy.     But  it  is  otherwise  with  a  house  wherein  a  man  i  Hal  . 
metimes  resides,  and  has  only  left  for  a  short  season  animo  ^^' 
urtendL     And  if  the  building,  or  warehouse,  be  parcel  of  '^°"*®^'  ^'* 
e  dwelling-house,  a  burglary  may  be  committed  therein ;  for  553, 
e  a^ital  house  protects  and  privileges  all  its  branches  and  1  Hawk.  P.  C. 
fportenances  ( g).  ^^^• 

There  must  be  both  a  breakimr  and  an  entry  to  complete  There  must  be 

a  urouuxur  auQ 

e  oflence  of  burglary ;  but  they  need  not  be  both  done  at  an  entry. 

ice ;  for  if  a  hole  be  broken  one  night,  and  the  same  breakers 

tter  the  next  night  through  the  same,  they  are  burglars; 

ere  must  be  an  actual  breaking ;  not  a  mere  legal  clausum  l  Hal.  P.  C. 

egitf  by  leaping  over  invisible  ideal  boundaries,  which  may 

Qsdtute  a  civil  trespass,  but  a  substantial  and  forcible  irrup- 

n;  as  at  least  by  breaking,  or  taking  out  the  glass  o^  or 

herwise  opening  a  window,  picking  a  lock,  or  opening  it  with 

key;  or  by  lifting  up  the  latch  of  a  door,  or  unloosing  any 

her  &stening  which  the  owner  has  provided.     But  if  a  per- 

Q  leaves  his  doors  or  windows  open,  it  is  his  own  foUy  and 

igligence ;  and  if  a  man  enters  therein,  it  is  no  burglary ; 

it  if  he  afterwards  unlocks  an  inner  or  chamber  door,  it  is  so.   Ibid.  553. 

at  to  come  down  a  chimney,  is  held  a  buiglarious  entry ;  for  1  Hawk.  P.  C. 

at  is  as  much  closed  as  the  nature  of  things  will  permit     So  ^^^ 

10  to  knock  at  a  door,  and  upon  opening  it,  to  rush  in  with  552.  ' 

felonious  intent;  or  under  pretence  of  taking  lodgings,  to  fall  1  Hawk.  P.  C. 

Km  the  landlord  and  rob  him.     And  so  if  a  servant  opens  ^^• 

id  enters  his  master's  chamber-door  with  a  felonious  design; 

if  any  other  person  lodging  in  the  same  house,  or  in  a  public 

D,  opens  and  enters  another's  door  with  such  evil  intent,  it 

bmglary.     If  the  servant  conspires  with  a  robber,  and  lets  Stra.  8SI. 

m  into  the  house  by  night,  this  is  burglary  in  both.     The  l  HaL  P.  C. 

Mt  degree  of  entry  with  any  part  of  the  body,  or  with  an 

stmment  held  in  the  hand,  is  sufficient ;  as  to  step  over  the 

reahold,  to  put  a  hand  or  a  hook  in  at  a  window,  to  draw  l  Hal.  P.  C. 

t  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  j,^  jqj 

ij^arious  entries.    The  entry  may  be  before  the  breaking,  as  1  Hawk.  P.  C. 

ill  as  after;  for  by  12  Aim.  c.  7,  if  a  person  enters  into  the 


'/)  See  7  &  8  Geo.  4,  c.  29,  a.  13,  in  the  last  note. 

$)  See  now  7  &  8  Geo.  4,  c.  29,  as.  13  &  14,  ante,  note  (e)  to  this  chapter,  p.  548. 
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Bacon.  Elem.    dwelling-house  of  another,  without  breaking  in,  either  by  day 

or  by  night,  with  intent  to  commit  felony,  or  being  in  such 

house,  shall  commit  any  felony,  and  shall  in  the  night  break 

out  of  the  same,  this  is  declared  to  be  burglary  (A). 

The  intent  Such  breaking  and  entry  must  be  with  a  felonious  intent, 

5oIw,but\^  otherwise  it  is  only  a  trespass.     And  it  is  the  same  whether 

not  be  carried    such  intention  be  actually  carried  into  execution,  or  only  de- 

"  ^'  monstrated  by  some  attempt  or  overt  act,  of  which  the  jmyis 

to  judge.     And  therefore  such  a  breach  and  entry  of  a  boose 

as  has  been  before  described,  by  night,  with  intent  to  commit 

a  robbery,  a  murder,  a  rape,  or  any  other  felony,  is  binjj^, 

whether  the  thing  be  actually  perpetrated  or  not    Not  doei 

it  make  any  difference,  whether  the  offence  were  felony  it 

conunon  law,  or  only  created  so  by  statute,  since  that  statute 

1  Hawk.  P.  C.  which  makes  an  offence  felony,  gives  it  incidentally  all  the 

properties  of  a  felony  at  common  law. 

(A)  The  act  of  12  Ann.  c.  7,  is  repealed  by  7  &  8  Geo.  4,  c.  27 ;  bat  the  kv  ega- 
tinues  the  same. 
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OP   OFFENCES   AGAINST   PRIVATE   PBOPERTY. 


The  next  and  last  species  of  offences  against  private  subjects,  Ofiences  affect- 
5  such  as  more  immediately  affect  their  property.     Of  which  '^^  *HPI5^ 
sre  are  two  attended  with  a  breach  of  the  peace,  larceny y  and  viduab. 
Jiciaus  mischief;  and  one  that  is  equally  injurious  to  the 
^ts  of  property,  but  attended  with  no  act  of  violence ;  which 
the  crime  of  forgery. 

Lsrceny,  or  thefts  by  contraction  for  latrociny,  latrociniuniy  is  Larceny, 
dnguished  by  the  law  into  two  sorts ;  the  one  called  simple 
ceny,  or  plain  thefl  unaccompanied  with  any  other  atrocious 
cumstance ;  and  mixed  or  compound  larceny,  which  also 
dudes  in  it  the  aggravation  of  a  taking  from  one's  house  or 
reon*  (a) 

Simple  larceny  is  "  the  felonious  taking  and  carrying  away 
the  personal  goods  of  another."  It  must  be  a  taking.  This 
plies  the  consent  of  the  owner  to  be  wanting.  Tlierefore, 
delivery  of  the  goods  from  the  owner  to  the  offender  upon 
ist  can  ground  a  larceny.  As  if  A.  lends  B.  a  horse  and  he  i  Hal.  P.  C. 
les  away  with  him  ;  or  if  I  send  goods  by  a  carrier,  and  he  ^^^' 
Ties  them  away ;  these  are  no  larcenies  (6).     But  if  the 

s)  By  7  &  8  Geo.  4,  c.  29,  s.  2,  the  distinction  between  grand  and  petty  larcen}'^was 
lished ;  and  every  larceny,  whatever  be  the  value  of  the  ])roperty  stolen,  is  now 
ject  to  the  same  incidents  as  grand  larceny  was  before  this  act ;  and  every  court, 
)ee  power  as  to  the  trial  of  larceny  was  before  the  act  limited  to  petty  larceny,  has 
f  power  to  try  every  case  of  larceny,  the  punishment  of  which  cannot  exceed  the 
lishment  mentioned  in  the  act  for  simple  larceny,  and  also  to  try  all  accessaries  to 
b  larceny.  By  s.  3,  every  person  convicted  of  simple  larceny,  or  of  any  felony 
r«by  made  punishable  like  simple  larceny,  shall  (except  in  cases  thereinafter  other- 
e  provided  for)  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  ^even 
iHf  or  to  be  imprisoned  for  not  exceeding  two  years ;  and  also,  if  a  male,  to  be 
ipped. 
6)  By  7  &  8  Geo.  4,  c.  29,  s.  47,  if  any  clerk  or  servant,  or  any  person  employed  in 

capacity  of  clerk  or  servant,  shall,  by  virtue  of  such  employment,  receive,  or  take 
>  Ms  possession,  any  chattel,  money,  or  valuable  security  for,  or  in  the  name,  or  on 

<u:count  of  his  master,  and  shall  fraudulently  embezzle  the  same,  or  any  part 
roof,  every  such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from 
ouuter,  although  not  received  into  the  possession  of  such  master,  otherwise  than  by 

possession  of  his  clerk,  servant,  or  person  so  employed ;  and  every  such  offender 
^  convicted,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  not 


552  OF  OFFENCES   AGAINST   PRIVATE   PROPERTT. 

carrier  opens  a  bale  or  pack  of  goods,  or  pierces  a  vessel  of 
wine  and  takes  away  part  thereof  or  if  he  carries  it  to  the 

3  Inst  107.       place  appointed  and  afterwards  takes  away  the  whole,  these  are 

larcenies ;  for  here  the  animus  furancU  is  manifest.  But  bare 
non-delivery  shall  not  of  course  be  intended  to  arise  fixxn  a 
felonious  design ;  since  that  may  happen  from  a  varie^  of 
other  accidents.  Nor  by  the  common  law  was  it  larceny  in 
any  servant  to  run  away  with  the  goods  committed  to  him  to 
keep,  but  only  a  breach  of  civil  trust  (c).  But  if  he  had  not 
the  possession  but  only  the  care  and  oversight  of  the  goods,  as 
the  butler  of  plate,  the  shepherd  of  sheep  and  the  like,  tbe 

1  HaL  P.  C,     embezzling  them  is  felony  at  common  law.     So  if  a  guest  rob 
his  inn  or  tavern  of  a  piece  of  plate  it  is  larceny,  £>r  he  has  noC 

90.   '^  *    '    *  the  possession  delivered  to  him,  but  merely  the  use.     And  so 

exceeding  fourteen  years,  nor  less  than  seven,  or  to  be  imprisoned  for  not  ezceediog 
three  years ;  and  also,  if  a  male,  to  be  whipped.  By  s.  49*  if  any  money  or  securitj  for 
the  payment  of  money  shall  be  entrusted  to  any  banker,  merchant,  broker,  attorney,  or 
other  agent  with  any  direction  in  writing,  to  apply  such  money,  or  any  part  thereof,  or 
the  proceeds,  or  any  part  of  the  proceeds  of  such  security,  for  any  purpose  specified  in 
such  direction  ;  and  he  shall,  in  violation  of  good  faith,  and  contrary  to  the  purpose  lo 
specified,  in  any  way  convert  to  his  own  use  or  benefit,  such  money,  security,  or  pro- 
ceeds, or  any  part  thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted,  shall  be  liable  to  be  transported  for  not  exceeding  fourteen  yean,  nor 
less  than  seven,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment  as  tk 
court  shall  award ;  and  if  any^  chattel  or  valuable  security,  or  any  power  of  attonej,  for 
the  sale  or  transfer  of  any  share  or  interest  in  the  funds,  or  in  any  fund  of  any  body 
corporate,  company,  or  society,  shall  be  entrusted  to  any  banker,  merchant,  broker, 
attorney,  or  other  agent,  for  safe  custody,  or  for  any  special  purpose,  without  inj 
authority  to  sell,  negociate,  transfer,  or  pledge ;  and  he  shall,  in  violation  of  good  faith, 
and  contrary  to  the  object  for  which  such  chattel,  security,  or  power  of  attorney  ahill 
have  been  entrusted  to  him,  sell,  negociate,  transfer,  pledge,  or  in  any  manner  oooTOft 
to  his  own  use  such  chattel,  security,  or  the  proceeds  of  the  same,  or  any  part  thereof, 
or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney  shill 
relate,  or  any  part  thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted,  shall  be  liable  to  any  of  such  punishments  last  aforesaid.  By  a.  50» 
the  above  enactments  are  not  to  affect  trustees  or  mortgagees,  nor  bankers,  &c.  receirinK 
money  due  on  securities,  or  disposing  of  securities  on  which  they  have  a  lien.  By  s.51t 
it  is  a  misdemeanor,  punishable  \vith  transportation  for  fourteen  years,  or  fine  or  im- 
prisonment, for  a  factor  or  agent  to  pledge  to  his  own  use  any  goods,  or  document! 
relating  to  goods  entrusted  to  them ;  but  no  such  factor  or  agent  is  liable  to  any  p^08^ 
cution  for  depositing  or  pledging,  in  case  the  same  shall  not  be  made  a  security  for  tbe 
payment  of  any  greater  sum  than  the  amount  which  at  the  time  of  such  deposit  or 
pledge  was  justly  due  to  such  factor  or  agent  from  his  principal,  together  with  the 
amount  of  any  bill,  or  bills  of  exchange,  drawn  by  or  on  account  of  such  principal,  and 
accepted  by  such  factor  or  agent.  By  s.  52,  the  provisions  as  to  agents  shall  not  leaien 
any  remedy  which  the  party  aggrieved  now  has. 
(c)  But  see  now  the  last  note. 
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I  declared  to  be  if  a  lodger  runs  away  with  the  goods  jfrom 

ready  furnished  lodgings  ((/).     Under  some  circumstances 

I,  a  man  may  be  guilty  of  felony  in  taking  his  own  goods : 

fhe  steals  them  from  a  pawnbroker,  or  any  one  to  whom  he 

delivered  and  intrusted  them,  with  intent  to  charge  such 

ee  with  the  value :  or  if  a  man  robs  his  own  messenger  on  Foster,  123, 

road  with  an  intent  to  charge  the  hundred  with  the  loss. 

lere  must  not  only  be  a  taking  but  a  carrying  away.     A  There  must  be 

J  removal  from  the  place  in  which  he  found  the  goods,  1,^^!JSm 

jf^  the  thief  does  not  quite  make   off  with  them,  is  a  slightest  re- 

I  •      .  .^  ^«  •  A     'f  1^     1      T         movai  18  8111- 

laent  asportation  or  carry  mg  away.    As  if  a  man  be  leading  fident. 
ther's  horse  out  of  a  close,  and  be  apprehended  in  the  &ct ; 
fa  guest  stealing  goods  out  of  an  inn  has  removed  them 
Q  his  chamber  down  stairs;    these  have   been   adjudged 
icient  carryings  away  to  constitute  a  larceny.     Or  if  a  thief  ^  Inrt.  108, 
tnding  to  steal  plate  takes  it  out  of  a  chest  in  which  it  was,  .    *    v  p  c 
lays  it  down  upon  the  floor,  but  is  surprised  before  he  can  93. 
ce  his  escape  with  it ;  this  is  larceny, 
liis  taking  and  carryinir  away  must  also  be  felonious ;  that  ?^  the  t«k- 

.         -  ?.  ^t^        •   •!  1  'x   1       .  mg  and  the 

one  ammo  furandty  or  as  the  civil  law  expresses  it  lucrt  removal  miut 
sd.   This  requisite,  besides  excusing  those  who  labour  under  ^®^**J?  *^/"^ 
^xacities  of  mind  or  will,  indemnifies  mere  trespassers  and  quo  animo  is  a 
BT  petty  ofienders.     As  if  a  servant  takes  his  master's  horse  question  for  the 
bout  his   knowledge   and  brings   him   home  again ;    if  a  lost  4, 1. 1. 
^bour  takes  another's  plough  that  is  left  in  the  field,  and 
8  it  upon  his  own  land  and  then  returns  it ;  if  under  colour 
near  of  rent  where  none  is  due,  I  distrain  another's  cattle 
ieize  them :  all  these  are  misdemeanors  and  trespasses  but  \^^  ^*  ^* 
felonies.     The  ordinary  discovery  of  a  felonious  intent,  is 
!re  the  party  does  it  clandestinely ;  or  being  charged  with 
fact   denies  it     But  this   is  not   the  only   criterion  of 
amality ;    for  in  cases  that  may  amount  to  larceny,   the 
ety  of  circumstances   is  so  great,  and  the  complications 
"eof  so  mingled,  that  it  is  impossible  to  recount  all  those 
ch  may  evidence  a  felonious  intent  or  animum  furandi ; 
refore  they  must  be  left  to  the  consideration  of  the  court 

jury- 

)  By  7  &  8  Geo.  4,  c.  29*  s.  45,  tenants  or  lodgers  stealing  any  property  from  houses 
Mutments  let  to  them,  are  guilty  of  felony,  and,  being  convicted,  shall  be  punished 
1  the  case  of  simple  larceny ;  and  it  shall  be  lawful  to  prefer  an  indictment  in  the 
mon  form  as  for  larceny;  and  in  every  such  case  of  stealing  any  fixture,  to  prefer  an 
etmeot  in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger,  and  in  every 
to  lay  the  property  in  the  owner  or  person  letting  to  hire. 
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The  property         This  felonious  intent  and  carrying   away  must  be  oj  ike 
Mnal.    ^^      personal  goods  of  another  /  for  if  they  are  things  real  or  savour 

of  the  refdty,  larceny  at  the  common  law  cannot  be  committed 
of  them ;  lands,  tenements,  and  hereditaments,  either  COTporeai 
or  incorporeal,  cannot  in  their  nature  be  taken  and  ctmed 
away.  And  of  things  that  adhere  to  the  freehold,  as  con, 
grass,  trees,  and  the  like,  or  lead  upon  a  house,  no  lanxny 
could  be  committed  by  the  rules  of  the  common  law;  but 
the  severance  of  them  was  merely  a  trespass.  But  now 
to  steal,  or  rip,  cut,  or  break,  vnth  intent  to  steal  any  lead 
or  iron  bar,  rail,  gate,  woodwork,  or  fixture,  attached  to  i 
dwelling-house  or  out-house,  or  in  any  court  or  garden  there- 
unto belonging,  or  to  any  other  building,  is  felony,  pimisli- 
able  with  transportation  or  imprisonment  («) ;  and  to  steal, 
damage,  or  destroy  trees,  shrubs,  underwood  or  hedges  (f),  to 

(e)  By  7  &  8  Geo.  4,  c.  27,  the  act  4  Geo.  2,  c.  32,  is  repealed ;  and  by  7  &  8  Geo.  4, 
c.  29,  8. 44,  if  any  person  shall  steal  or  rip  up,  or  break,  with  intent  to  steal,  any  glav  or 
wood  work  belonging  to  any  building,  or  any  meud,  or  utensil,  or  fixture,  wbetlier 
made  of  metal  or  other  material,  fixed  in  or  to  any  building,  or  any  thing  made  of  metil, 
fixed  in  any  land,  being  private  property,  or  for  a  fence  to  any  dwelling-house,  girdci, 
or  area,  or  in  any  square,  street,  or  other  place  dedicated  to  public  use  or  ornament,  be 
shall  be  guilty  of  felony,  and,  on  conviction,  shall  be  punished  as  in  the  case  of  simple 
larceny ;  and  in  case  of  any  such  thing  fixed  in  any  square,  street,  or  other  like  phce, 
it  shall  not  be  necessary  to  allege  the  same  to  be  the  property  of  any  person.  *'11k 
words,  "  utensil,  or  fixture,"  used  in  this  clause  of  the  statute,  being  generic  terms,  it 
may  be  insufiicient  to  pursue  the  words  in  the  statute ;  and  it  is  better,  at  least  in  one 
count,  to  designate  the  particular  offence  charged,  by  laying  the  species  of  utensQ,  or 
fixture,  e.  g,  a  sink,  pipe,  cupboard,  &c.  according  to  the  truth  of  the  case." — AnlMt 
Or.  PL  Ev.  6th  ed.  46.  By  s.  40  of  7  &  8  Geo.  4,  c.  29,  stealing,  &c.  any  live  or  dead 
fence,  wooden  fence,  stile,  or  gate,  is  punishable  for  the  first  offence  with  a  fine,  beaidei 
the  amount  of  the  injury  done,  not  exceeding  5/.  on  conviction  before  a  justice  of  tlie 
peace,  and  for  any  subsequent  offence,  with  imprisonment  and  hard  labour  for  not 
exceeding  twelve  months  ;  and  if  the  subsequent  conviction  be  before  two  justices,  tbejr 
may  further  order  the  offender,  if  a  male,  to  be  whipped.  And  by  7  &  8  Geo.  4,  c.  30, 
8.  23,  destroying  any  fence,  wall,  stile,  or  gate,  is  punishable  for  the  first  offence  with  a 
penalty  not  exceeding  5/.,  and  any  subsequent  offence,  with  imprisonment  and  hd 
labour  for  not  exceeding  twelve  months,  and  whipping,  if  the  offender  be  a  male,  ind 
the  conviction  be  before  two  justices ;  and  by  7  &  8  Geo.  4,  c.  29,  s.  41,  a  snmmaiy 
punishment  may  be  inflicted  for  having  trees,  &c.  in  possession,  and  not  accounting  fiir 
the  same. 

(/)  By  8. 19  of  7  &  8  Geo.  4,  c.  30,  destroying  or  damaging  trees,  shrubs,  &c  is 
any  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or 
belonging  to  any  dwelling-house,  in  case  the  amount  of  the  injury  done  exceed  \l  ^ 
felony,  punishable  with  transportation  for  seven  years,  or  imprisonment  for  not  ex- 
ceeding two  years,  and  if  a  male,  whipping;  and  to  cut,  break,  baric,  root  iq>,  or 
destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  nnder- 
wood  growing  elsewhere  than  in  any  of  the  situations  before  mentioned,  if  the  iojoT 
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mk  orchards  or  gardens  of  fimit  growing  therein  (g) ;  to  steal 
or  otherwise  destroy  any  turnips^  potatoes,  cabbages,  pairsnips, 
ftue,  or  carrots,  or  the  roots  of  madder  when  growing,  are 
pnuriiable  criminally,  by  whipping,  small  fines,  imprisonment, 
nd  8BtisfiEu;tion  to  the  party  wronged,  according  to  the  natm«  of 
die  offiBnce(A).  The  stealing  of  any  timber  trees,  and  of  any 
not,  shrub,  or  plant,  by  day  or  night,  subjects  the  offender  in 
nme  cases  to  pecuniary  penalties ;  and  in  others  the  offence 
■  f^ony  (t).     Stealing  ore  out  of  certain  mines,  defined  by 

tee  exceed  6L,  is  felony,  punishable  with  any  of  the  punishments  last  mentioned. 
By  i.  80»  destroying  or  damaging  trees,  shrubs,  &c.  wheresoever  growing,  and  of  any 
idoe  above  one  shilling,  is  punishable  with  a  fine  above  the  injury  done  not  exceeding 
fL;  and  for  a  second  offence,  with  imprisonment  and  hard  labour  for  not  exceeding 
ttdhre  months ;  and  if  the  second  conviction  is  before  two  justices,  whipping  in  addi- 
IbD,  in  case  the  offender  be  a  male,  and  any  subsequent  offence  is  felony,  liable  to  any 
fli  the  punishments  which  the  court  may  award  for  the  felony  mentioned  in  s.  19. 
lad  by  7  &  8  Geo.  4,  c.  29*  s.  38,  stealing  trees,  shrubs,  &c.  growing  in  any  park, 
fkisiiie  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging 
Id  any  dwelling-house,  if  the  injury  done  shall  exceed  1/.,  is  felony,  and  punishable  as 
kresoy ;  and  if  any  person  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage, 
wAk  intent  to  steal  the  whole,  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
VDod  growing  elsewhere  than  in  any  of  the  situations  before  mentioned ;  and  if  the 
lijny  done  shall  exceed  5/.,  he  is  guilty  of  felony,  punishable  as  in  the  case  of  simple 
laesDy.  By  s.  39>  stealing  trees,  shrubs,  &c.  wheresoever  growing,  and  of  any  value 
above  Is,,  is  for  the  first  offence  punished  with  a  penalty  not  exceeding  5/.,  and  for  the 
Moond  offence,  punished  with  imprisonment  and  hard  labour  for  not  exceeding  twelve 
■ontfas,  and  whipping,  if  a  male,  and  the  second  conviction  is  before  two  justices ; 
and  every  subsequent  offence  is  felony,  punishable  as  simple  larceny. 

(y)  By  7  &  8  Greo.  4,  c.  30,  s.  21,  destroying,  &c.  any  fruit  or  vegetable  production  in 
tfuden,  &c.  is  punishable  with  imprisonment  and  hard  labour  for  not  exceeding  six 
Moths,  or  else  with  a  penalty  not  exceeding  20/.,  and  a  subsequent  offence  is  felony, 
and  liable  to  any  of  the  punishments  mentioned  in  s.  19 ;  and  by  7  &  8  Geo.  4,  c.  29, 
••43,  stealing,  &c.  any  vegetable  production  in  any  garden,  orchard,  nursery  ground, 
kc^  is  punishable  with  six  months  imprisonment  and  hard  labour,  or  a  penalty  above 
die  Talne  of  the  things  stolen  of  20/.,  and  any  subsequent  offence  is  felony,  punishable 
aiiimple  larceny. 

(4  By  7  &  8  Geo.  4,  c.  30,  s.  22,  destroying,  &c.  vegetable  productions  not  growing 
ii  gardens  is  pimishable  with  imprisonment  and  hard  labour,  not  exceeding  one 
nnth,  or  a  penalty  of  20s.  above  the  injury  done,  and  any  subsequent  offence  is 
pnashablewitii  imprisonment  and  hard  labour  not  exceeding  six  months,  and  whipping, 
if  a  male  offender.  And  by  7  &  8  Geo.  4,  c.  29>  s.  43,  stealing,  &c.  any  vegetable  pro- 
^tttioiis  not  growing  in  gardens  is  punishable  with  imprisonment  and  hard  labour  for 
•oteifieeding  one  month,  or  a  penalty  above  the  injury  of  20s.,  with  costs,  and  any 
■jdiseqiaent  offence,  is  punishable  witii  imprisonment  and  bard  labour  for  not  exceeding 
tt  months,  and  whipping,  if  the  offender  be  a  male. 

(4  The  acts  of  6  Geo.  3,  c.  36 ;  6  Geo.  3,  c.  48 ;  and  13  Geo.  3,  c.  33,  are  repealed  by 
7^8  Geo.  4,  c.  27 ;  and  see  now  7  &  8  Geo.  4,  c.  29>  ss.  38  and  39,  ante,  note  (/)  to 
*•  chapter,  p.  554. 
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the  Statute  7  &  8  Geo.  4,  c  29,  s.  37,  or  severing  tbe  same 
with  intent  to  steal,  is  felony,  punishable  vdth  transpcvtadon 
or  imprisonment  (j).     Upon  nearly  the   same   principle  of 
adherence  to  the  freehold,  the  stealing  of  writings,  relating  to 
a  real  estate,  is  no  felony,  but  a  trespass :  because  they  tafxmr 
of  the  realty,  and  are  considered  as  part  of  it  by  the  law  (k). 
Bonds,  InlU,  Bonds,  bills,  and  notes  are  put  upon  the  same  footing,  urith 

*^  respect  to  larceny,  as  the  money  they  were  meant  to  secure  (/). 

Persons  in  the  public  service  secredng  or  embezzling  any  Dote, 
bill,  warrant,  bond,  deed,  security,  money  or  effects  entrusted 
with  them,  are  guilty  of  felony  {m).  And  it  is  felony  for  any 
officer  or  servant  of  the  post  office  to  secrete,  embezzk,  or 
destroy  any  letter  or  packet  containing  any  bank  note  or  other 
valuable  paper,  or  to  steal  the  same  out  of  any  letter  or  packet 
Or  to  destroy  any  letter  or  packet  with  which  he  has  received 
money  for  the  postage,  or  to  advance  the  rate  of  postage  on 
any  letter  or  packet  sent  by  the  post,  or  to  secrete  the  monej 
received  (»). 

(J)  By  7  &  8  Geo.  4,  c.  29»  a.  37»  if  any  person  shall  steal,  or  sever,  with  iotent  to 
steal,  the  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick,  or  mj 
wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal,  from  any  mine,  bed,orTcin 
thereof,  such  offender  shall  be  guilty  of  felony,  and  punished,  on  conyiction,  ai  in  the 
case  of  simple  larceny. 

(k)  By  7  &  8  Geo.  4,  c.  29»  s.  23,  the  stealing  of  writings  relating  to  real  estate,  is  a 
misdemeanor,  and  punishable  with  transportation  for  seven  years,  or  fine  and  imprisoo- 
ment ;  and  by  the  24th  section,  this  provision  is  not  to  lessen  any  remedy  which  tlie 
party  aggrieved  now  has. 

(/)  By  7  &  8  Geo.  4,  c.  29>  a.  6,  the  stealing  public  or  private  securities  for  money,  or 
warrants  for  goods,  is  felony,  and  punishable  as  if  the  offender  had  stolen  a  chittel  of 
like  value.  By  s.  47»  clerks  or  servants  receiving  any  money,  or  valuable  security,  on 
their  masters'  account,  and  embezzling  it,  shall  be  deemed  to  have  feloniously  stolen  it 

(m)  By  2  &  3  Wm.  4,  c.  4,  s.  1,  persons  in  the  public  service  embezzling  any  mooejt 
or  valuable  securities,  with  which  they  are  intrusted,  shall  be  deemed  guilty  of  fekmf 
By  s.  2,  what  is  included  under  "  valuable  securities"  is  defined.  By  s.  3,  different  ids 
of  embezzlement  may  be  charged  in  the  same  indictment ;  and  the  requisite  proof  of  ^ 
property  embezzled  is  defined.  By  s.  3,  the  property  is  to  be  described  as  the  queen's ;  and 
the  offender  may  be  tried  in  the  county  or  place  where  he  is  apprehended,  or  where  he 
committed  the  offence. 

(n)  By  7  Wm.  4,  and'l  Vict.  c.  36,  s.  26,  opening  or  delaying  letters  sent  by  post  is 
a  misdemeanor,  unless  sent  without  a  direction,  or  refused  to  be  received.  By  i.  37t 
embezzling,  secreting  or  destroying  any  letter  or  packet  is  felony.  By  s.  28,  stealing 
money  out  of  letters  is  felony.  Sections  28  &  29  define  the  punishment  for  stealing  port 
letter  bags,  or  letters  sent  by  mail  or  packet.  By  s.  30,  receivers  of  property  sent  by  the 
post,  and  stolen  or  embezzled  are  guilty  of  felony.  By  s.  3 1 ,  fraudulently  retaining,  after 
delivery  by  mistake,  any  letter,  &c.,  is  a  misdemeanor.  By  s.  32,  stealing  any  printed 
votes  or  proceedings  in  parliament,  newspapers,  or  other  printed  paper  is  a  misdoneanor. 
By  s.  40,  property  sent  by  the  post  must  be  laid  in  the  indictment,  as  in  the  post  master 
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Larceny  also^  could  not  at  common  law  be  committed  of  Larceny, 
treasure  |px)ve,  or  wreck,  till  seised  by  the  king,  or  him  who 
has  the  franchise.     But  by  7  Wm.  4,  and  1  Vict  c.  87,  s.  8, 
pbmdering  or  stealing  from  any  shipwrecked  vessel  is  felony  (o).  Cod.  6,  %  is. 
And  the  st  7  &  8  Geo.  4,  c  29,  defines  the  punishment  for 
flteating  or  killing  deer(p),  hares,  and  conies  in  a  forest, 
diase,  or  warren  {q) :  and  fish  in  an  open  river  or  pond  (r). 
IT  swans  be  lawfiilly  marked,  it  is  felony  to  steal  them,  thou^ 
il  laige  in  a  pubUc  river,  and  though  unmarked  if  on  any  l^^^'  ^'  ^' 
|ri?Bte  river  or  pond.  .  Of  all  valuable  and  domestic  animals,  i  HaL  P.  C. 
m  horses,  and  other  beasts  of  draught,  and  of  all  animals,  ^^^- 
imikB  natura,  which  serve  for  food,  as  neat  or  other  cattle,  igg**        ^' 
swine,  poultry,  and  the  like,  and  of  their  finiit  or  produce  Dalt.  21. 
taken  from  them  while  living,  as  milk  or  wool,  larceny  may  Crompt.  96. 
be  committed,  and  also  of  the  flesh  of  such  as  are  either  l^^'  ^'  ^' 
iomikB  or  fere  naturee  when  killed  («).     As  to  those  animals  \  Hal.  p.  c. 
which  do  not  serve  for  food,  and  which,  therefore,  the  law  ^07. 

gownL  By  s.  46,  all  legal  proceedings  under  the  act,  whether  by  action  or  prosecution, 
snit  be  commenced  within  three  months  after  the  commission  of  the  offence ;  and  the 
poeeedings  must  be  tried  in  the  county  where  the  cause  of  action  arises.  And  one 
oooth's  written  notice  must  be  given  to  the  defendant. 

(o)  By  7  Wm.  4,  and  1  Vict.  c.  87>  s.  8,  whosoever  shall  plunder  or  steal  any  part  of  any 
ddp  or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any 
foodi,  merchandize,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  and  be 
coBficted  thereof,  shall  be  liable  to  transportation  for  fifteen  years,  or  not  less  than  ten 
)<nn,  or  imprisonment  for  not  exceeding  three  years.  By  s.  9»  the  punishment  of  ac- 
ttwries  is  declared.  So  much  of  7  &  8  Geo.  4,  c.  29,  as  relates  to  this  offence  is 
npealed. 

(p)  By  7  &  S  Geo.  4,  c.  29,  s.  26,  stealing,  &c.  deer  in  any  inclosed  ground  is  felony ; 
ttd  aee  this  act,  ss.  26,  27,  28,  and  29,  for  the  law  protecting  deer  from  depredation. 

(f)  By  7  &  S  Geo.  4,  c.  29,  s.  30,  killing  hares  or  conies  in  the  night-time  in  grounds 
kwfally  used  for  the  breeding  of  them  is  a  misdemeanor,  punishable  accordingly;  and 
ttmmitting  the  offence  in  the  day-time  subjects  the  offender  to  a  fine  not  exceed- 
iifSl 

(r)  By  7  &  S  Geo.  4,  c.  29,  s.  34,  taking  fish  at  night-time  in  any  water  situate  in 
'^  hdonging  to  a  dwelling-house  is  a  misdemeanor,  punishable  accordingly;  and 
^i^DiDitting  the  ofiTence  at  night-time  in  any  private  fishery  elsewhere,  subjects  the 
offeader  to  a  fine  not  exceeding  5/.  above  the  vsdue  of  the  fish.  The  ofiTence,  if  com- 
mitted in  the  day-time  in  the  former  case,  subjects  the  ofifender  to  a  fine  of  6/.,  and  in 
^hitter  case  2/. 

U)  By  7  &  8  Geo.  4,  c.  29,  s.  25,  if  any  person  shall  steal  any  horse,  mare,  gelding, 
coit,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  or 
^  vQlully  kill  any  such  cattle,  with  intent  to  steal  the  carcase  or  skin,  or  any  part  of 
^cittle  so  killed,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted, 
"^  hy  7  Wm.  4,  and  1  Vict.  c.  90,  be  transported  for  not  exceeding  fifteen,  or  leaa 
^  ten  years,  or  be  imprisoned  for  not  exceeding  three  years. 
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holds  to  have  no  intrinsic  value,  as  dogs  of  all  sorts  (t\  and 
other  creatures  kept  for  whim  and  pleasure  though  a  man 
may  have  a  base  property  therein,  and  maintain  a  civil  action 
for  the  loss  of  them,  yet  they  are  not  of  such  estimatioD  as 
that  the  crime  of  stealing  them  amounts  to  larceny. 

Although  no  larceny  can  be  committed  unless  there  be  some 
property  in  the  thing  taken,  and  an  owner ;  yet  if  the  owner 
be  unknown,  provided  there  be  a  property,  it  is  larceny  to 
steal  it ;  and  an  indictment  will  lie  for  the  goods  of  a  penon 
unknown.  As  among  the  Romans,  the  lex  hostilia  dejwlk 
provided  that  a  prosecution  for  theft  mi^t  be  earned  od 
without  the  intervention  of  the  owner. 

Theft,  by  the  Jewish  law,  was  only  punished  by  a  pecaninj 
fine.  In  the  civil  law,  till  some  late  constitutions,  the  puniflb- 
ment  was  never  capitaL  The  laws  of  Draco,  at  Adiau, 
punished  it  with  death  ;  but  his  laws  were  scdd  to  be  written 
in  blood ;  and  Solon  afterwards  changed  the  penalty  to  i 
pecuniary  mulct  With  us  the  punishment  of  larceny  is  tnma- 
portation  or  imprisonment,  as  directed  by  the  act  7  &  8  Gea  4} 
c.  29  (w> 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties 
of  the  former,  but  is  accompanied  with  either  one  or  both  of 
the  aggravations  of  a  taking  fi'om  one's  house  or  person. 

Larceny  from  the  house  is  not  at  all  distinguished  fiom 
simple  larceny  at  common  law,  unless  it  is  accompanied  with 
the  circumstance  of  breaking  the  house  by  night ;  and  then, 
as  we  have  seen,  it  falls  imder  another  description,  viz.^  that  of 
burglary  (t?). 


(0  By  7  &  8  Geo.  4,  c.  29,  s.  31,  stealing  dogs,  or  stealing  beasts,  or  birds,  ordinarily 
kept  in  confinement,  and  not  the  subjects  of  larceny,  subjects  the  offender  for  the  lint 
offence  to  a  fine  not  exceeding  20/.,  and  for  every  subsequent  offence,  to  impiisoiUDeot 
and  hard  labour,  for  not  exceeding  twelve  months,  and  if  a  male,  and  the  subseqattt 
conviction  be  before  two  justices,  to  whipping.  By  s.  32,  persons  found  in  possetfioB 
of  stolen  dogs,  &c.,  may  be  ordered  by  a  justice  to  restore  the  same,  and  if  knoviog 
them  to  have  been  stolen,  shall  for  the  first  offence,  be  liable  to  the  said  fine,  and  kt 
every  subsequent  offence,  may  be  punished  as  persons  convicted  of  stealing  them. 

By  7  &  S  Geo.  4,  c.  29>  6.  33,  if  any  person  shall  unlawfully  and  wilfully  Idl 
wound,  or  take  any  house  dove,  or  pigeon,  under  such  circumstances  as  shaD  not 
amount  to  larceny  at  common  law,  every  such  offender  being  convicted  before  a  jiuto 
shall  forfeit  and  pay  over  and  above  the  value  of  the  bird,  any  sum  not  exceeding  2i^ 

(u)  See  now  7  &  8  Geo.  4,  c.  29,  ss.  2  &  3,  ante  note  (a)  to  this  chapter,  p.  551. 

(v)  See  7  &  8  Geo.  4,  c,  29,  ss.  11,  12,  13  and  14,  ante,  note  (e)  to  the  last  chapter, 
p.  548. 
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Larceny  firom  the  person  is  either  by  privately  stealing,  or  Larceny  from 

open  and  violent  assault,  usually  called  robbery.  ^  person. 

Open  or  violent  larceny  from  the  person^  or  robbery y  the   Robbery. 

irina  of  the  ciyilians,  ds  the  felonious  and  forcible  taking  from 

\  person  of  another,  of  goods  or  money  to  any  value,  by  i  Hawk.  P.  C. 

lence,  or  putting  him  in  fear  {w).     There  must  be  a  taking,  ^^* 

it  is  no  robbery. 

[t  is  felony,  unlawfrdly  and  maliciously  to  assault  another  Thero  mugt  be 

th  any  offensive  weapon,  or  by  menaces,  or  in  a  forcible  or  J^J^^j  wUh 

Aent  manner  to  demand  money  or  goods  with  a  felonious  force;  bat the^ 

«nt  to  rob(x).     If  the  thief  having  once  taken  a  purse  niat(wid?°* 

turns  it,  still  it  is  robbery ;  and  so  it  is  whether  the  taking  be 

icdy  fit>m  the  person  of  another  or  in  his  presence  only :  as 

Here  a  robber  by  menaces  and  violence  puts  a  man  in  fear,  i  Hal.  P.  C. 

id  drives  away  his  sheep  or  his  cattle  before  his  face.     But  if 

te  taking  be  not  either  directly  from  his  person  or  in  his  Comyns,  478. 

resence  it  is  no  robbery.     It  is  immaterial  of  what  value  the  Stra.  ioi5. 

ling  taken  is ;  a  penny  as  well  as  a  pound  thus  forcibly  i  Hawk.  P.  C. 

ctorted  makes  a  robbery.     The  taking  must  be  by  force,  or  a 

revious  putting  in  fear;  which  makes  the  violation  of  the 

enon  more  atrocious  than  privately  stealing.     For  according 

^  the  maxim  of  the  civil  law,  ^^  qui  vi  rapuitf  fur  improbior 

(18  videturJ"     This  previous  violence  or  putting  in  fear  is  the 

iterion  that  distinguishes  robbery  from  other  larcenies.     For 

one  privately  steals  sixpence  from  the  person  of  another,  and  i  HaL  P.  c. 

^erwards  keeps  it  by  putting  him  in  fear  it  is  no  robbery,  for 

>e  fear  is  subsequent     Not  that  it  is  necessary  though  usual 


(»)  By  7  Wm.  4,  and  1  Vict.  c.  87,  s.  2,  whosoever  shall  rob  any  person,  and  at  the 
»e  of  or  immediately  before  or  after  snch  robbery,  shall  stab,  cut,  or  wound  any  per- 
il, ihall  be  guilty  of  felony,  and  on  conviction  shall  suffer  death.  By  s.  3,  whoever 
mU,  heing  armed  with  any  offensive  weapon  or  instrument,  rob  or  assault,  with  intent 
it>b  any  person,  or  shall  rob  any  person,  and  at  the  time  of,  or  immediately  before  or 
^  inch  robbery,  shall  beat,  strike,  or  use  any  other  personal  violence  to  any  person, 
»n  be  guilty  of  felony,  and  may  be  transported  for  life,  or  not  less  than  fifteen  years, 
be  imprisoned  for  not  more  than  three  years.  By  s.  4,  the  same  punishment  may  be 
flicted  for  accusing  or  threatening  to  accuse  of  an  unnatural  crime.  By  s.  5,  the  same 
nusbment  may  be  inflicted  for  robbing  any  person,  or  stealing  any  property  from  the 
ifson  of  another.  By  s.  6,  an  assault  with  intent  to  rob  (except  where  a  greater 
misbment  is  provided  by  this  act)  may  be  punished  with  imprisonment  for  not  exceed- 
R  tbree  years.  By  s.  6,  the  same  punishment  may  be  inflicted  for  attempting  to 
'^a  property  by  menace.  So  much  of  7  &  8  Geo.  4,  c.  29,  as  relates  to  the  above 
ilences  is  repealed  by  this  act. 
(*)  See  now  7  Wm.  4,  and  1  Vict.  c.  87,  in  the  last  note. 
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to  lay  in  the  indictment,  that  the  robbery  was  committed  by 
Trin.  3  Ann.  putting  in  fear ;  it  is  sufficient  if  laid  to  be  done  by  vioknce. 
radffes  '^^  when  it  is  laid  to  be  done  by  putting  in  fear  this  does  not 

imply  any  great  degree  of  terror  or  affnght  in  the  party  robbed: 
it  is  enough  that  so  much  force,  or  threatening  by  word  or 
gesture,  be  used  as  might  create  an  apprehension  of  danger,  or 
induce  a  man  to  part  with  his  property,  without  or  against  his 
Potter,  128.       consent     Thus  if  a  man  be  knocked  down  without  previoos 

warning  and  stript  of  his  property  while  senseless,  thou^ 
strictly  he  cannot  be  said  to  be  put  in  fear,  yet  this  is  robbery. 
Or  if  a  person  with  a  drawn  sword  begs  an  alms,  and  I  give  it 
him  through  mistrust  and  apprehension  of  violence,  this  is  i 
1  Hawk.  P.  C.  felonious  robbery.     So  it  is,  if  under  a  pretence  of  sale  a  man 

forcibly  extorts  money  from  another. 
Malicious  mis-  Malicious  mischief 9  or  damage,  is  the  next  species  of  injui; 
committed  not  ^^  private  property,  which  the  law  considers  as  a  public  crime. 
animofurandi  This  is  such  as  is  douc  uot  animo  furandi^  or  with  an  intent  of 
cruelty°or  re-  B^'^^'^  ^J  another's  loss,  but  out  of  a  spirit  of  wanton  cruelq^ 
venge.  or  revenge.     And  though  only  a  trespass  at  common  law,  it  is 

by  statute  felony,  maUciously,  in  the  night-time,  to  bumorcanse 
to  be  burnt  or  destroyed,  any  ricks  or  stacks  of  com,  hay,  or 
grain  (jy),  bams,  houses,  buildings,  or  kilns :  or  to  kill  any  hofBefl^ 
sheep,  or  other  cattle,  or  to  maim  or  hurt  them(i8).  Captains 
and  mariners  of  ships  destroying  the  same  to  the  prejudice  of  the 
owners  or  insurers  are  guilty  of  felony.  And  making  any  hok 
in  a  ship  in  distress,  or  stealing  her  pumps,  or  aiding  or  abetting 
such  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate loss  of  such  ship,  is  felony  (a).  It  is  felony  maliciously 
to  cut  down  any  river  or  sea-bank,  whereby  lands  may  be  ove^ 

(y)  See  7  i^  8  Geo.  4,  c.  30,  s.  17,  ante,  note  (6),  p.  647. 

{z)  By  7  &  8  Geo.  4,  c.  3,  s.  16,  if  any  person  shall  unlawfully  and  malidoosly  IdOf 
maim,  or  wound  any  cattle,  every  such  offender  shall  be  guilty  of  felony,  and  boo(( 
convicted,  shall  be  transported  for  life,  or  for  not  less  than  seven  years,  or  he  impriaoned 
for  not  exceeding  four  years,  and  if  a  male,  be  whipped. 

(a)  By  7  Wm.  4,  and  1  Vict.  c.  89,  s.  6,  setting  fire  to  ships  or  vessels  with  intent  to 
destroy  them,  to  the  prejudice  of  the  owner  or  underwriter  is  felony,  punishable  widi 
transportation  for  life,  or  fifteen  years,  or  imprisonment  for  three  years.  By  ss.  4  &  5 
setting  fire  to  ships  or  vessels,  with  intent  to  commit  murder,  or  hanging  oat  felse  ligbti 
to  cause  shipwreck,  is  felony,  punishable  with  death.  By  s.  7,  impeding  any  peiwB 
endeavouring  to  save  his  life  from  any  shipwreck  is  felony,  liable  to  the  same  punish- 
ment. By  s.  8,  destroying  wrecks  or  any  articles  belonging  thereto  is  felony,  ponishaUe 
with  transportation  for  fifteen  years,  or  imprisonment  for  three  years.  So  much  of 
7  &  8  Geo.  4,  c.  30,  as  relates  to  these  offences  is  repealed  by  this  act. 
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flowed  or  damaged;  or  to  cut  any  hop-bines  growing  in  a 
plantation  of  hop6(6),  or  wilfully  and  maliciously  to  set  on  fire, 
w  cause  to  be  set  on  fire  any  mine,  pit,  or  delpth  of  coal  (c). 
To  use  any  violence  in  order  to  deter  any  person  from  buying 
om  or  grain :  to  seize  any  carriage  or  horse  carrying  grain  or 
Deal  to  or  from  any  market  or  sea  port ;  or  to  use  any  outrage 
rith  such  intent :  or  to  spoil,  or  damage  such  grain  or  meal ; 
•r  spoiling  any  grain  or  meal  in  any  granary,  or  in  any  ship, 
oat,  or  vessel,  intended  for  exportation,  is  an  offence  punish- 
ble  with  imprisonment  ((2).  Wilfully  or  maliciously  to  bum 
r  destroy  any  engine  or  other  machines  belonging  to  any  mine ; 
r  any  fences  for  enclosures  pursuant  to  act  of  parliament,  is 
elony  (e). 
Foigery,  or  the  crimen  fahi,  is  "  the  fraudulent  making  or  For^ry. 

(6)  By  7  &  S  Geo.  4,  c.  30,  8. 12,  destroying  any  sea  bank,  &c.,  or  works  on  any  river, 
r  canal  is  felony,  punishable  with  transportation  for  life,  or  for  not  less  than  seven  years, 
r  imprisoment  for  not  exceeding  four  years,  and  whipping.  And  removing  any  piles 
rom  a  sea-bank  or  wall,  or  the  bank  or  wall  of  any  river,  canal,  or  marsh,  or  opening  or 
jawing  np  any  flood-gate,  or  doing  any  other  injury  to  any  navigable  river  or  canal,  is 
slony,  punishable  with  transportation  for  seven  years,  or  imprisonment  for  not  exceed- 
Bg  two  years,  and  whipping.  By  s.  16,  breaking  down  the  dam  of  a  fishery,  &c.,  or 
Bill  dam,  to  destroy  the  fish,  is  punishable  with  transportation  for  seven  years,  or 
nprisonment  for  two  years.  And  by  s.  18,  destroying  hop-binds  is  felony,  punishable 
rith  transportation  for  life,  or  for  seven  years,  or  imprisonment  not  exceeding  four 
'can.  and  whipping. 

(e)  By  7  Wm.  4  and  1  Vict.  c.  89»  s.  9f  maliciously  setting  fire  to  a  coal  mine  is 
elony,  punishable  with  transportation  for  life,  or  fifteen  years,  or  imprisonment  for 
hree  years. 

id)  By  9  Geo.  4,  c.  31,  s.  26,  assaults  with  intent  to  obstruct  the  buying  or  selling  of 
[rainy  or  its  free  passage,  are  punishable  before  two  magistrates  with  imprisonment  not  ex- 
eeding  three  months.  So  much  of  1 1  Geo.  2,  c.  22,  as  relates  to  the  first  offence  men- 
ioned  in  the  text,  is  repealed  by  this  act. 

By  7  &  8  Geo.  4,  c.  30,  s.  4,  destroying,  or  breaking  with  intent  to  destroy  threshing 
Bachines  is  felony,  punishable  with  transportation  for  seven  years,  or  imprisonment  for 
wo  years. 

The  statute  7  &  S  Geo.  4,  c.  27>  repealed  all  former  acts  relating  to  the  liability  of  the 
nndred  in  cases  of  robbery,  &c.  Under  7  &  8  Geo.  4,  c.  31,  the  hundred  is  still  liable 
1  cases  of  damage  done  by  rioters  acting  feloniously  ;  but  it  is  not  as  it  formerly  was 
able  in  cases  of  robbery,  arson,  killing  or  maiming  cattle,  cutting  down  or  destroying 
reet,  destroying  turnpikes,  or  works  on  navigable  rivers,  cutting  hop-bines,  destroying 
orn  to  prevent  it  from  being  exported,  destroying  com  going  to  market,  or  injuring 
ones  or  carriages  so  conveying  it,  and  wounding  revenue  officers.  See  ArchboUTs 
Vac.  dB.by  Chitty,  7th  ed.  p.  842. 

(e)  By  7  &  S  Geo.  4,  c.  30,  s.  7»  destroying  any  engine,  erection,  &c.,  used  in  any 
sine  is  felony,  and  by  s.  6,  maliciously  drowning  any  mine  or  fiUing  up  any  shaft, 
cc,  with  intent  to  drown  the  mine,  is  felony,  punishable  with  transportation  for  seven 
'ears,  or  imprisonment  for  not  exceeding  two  years,  and  whipping. 

o  o 
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MHiichisthe      alteration  of  a  writing  to   the    prejudice  of  another  mans 
altering  of  a  °'  right"  (/  ).     To  forge  or  make  or  knowingly  to  publish  or  give 


(/)  The  act  1 1  Geo.  4,  &  I  Wm.  4,  c.  66,  for  reducing  into  one  act  all  snch  fiargeries 
as  should  he  thenceforth  punished  with  death,  and  for  otherwise  amending  the  lawi 
relating  to  forgery,  repealed  so  much  of  25  Edw.  3,  st  6,  c.  2,  as  relates  to  coun- 
terfeiting the  king's  great  or  privy  seaL  And  so  much  of  1  M.  st.  2,  c.  6,  as  relata  to 
forging  or  counterfeiting  the  queen's  sign  manual,  privy  signet,  or  privy  seal;  and  an  act, 
5  Eliz.  c.  14,  intituled,  **  An  act  against  forgers  or  false  deeds  and  writings."  Andm 
act  21  Jac.  1,  c.  26,  intituled,  "An  act  against  such  as  shall  levy  any  fine,  suffer  any  re- 
covery, acknowledge  any  statute,  recognizance,  bail,  or  judgment,  in  the  name  of  any  odier 
person  not  being  privy,  and  consenting  thereto ;"  and  so  much  of  4  Wm.  &  M.  c.4,1.4, 
as  relates  to  any  offence  thereby  made  felony.  And  so  much  of  8  &  9  Wm.  3,  c.  sa  i.  36, 
and  of  certain  former  acts  therein  specified,  as  relates  to  forgery,  and  so  much  of 
4  Geo.  4,  c.  76,  s.  29,  as  relates  to  any  person  who  shall  knowingly  and  wilfiiUy  iniat 
in  the  register  book,  any  false  entry  of  any  matter  relating  to  any  marriage,  or  shaU 
falsely  make,  alter,  forge,  or  counterfeit  any  such  entry  in  the  raster,  or  any  lieenae  of 
marriage,  or  shall  utter  or  publish,  as  true,  any  false,  altered,  forged,  or  cmmtflrfeiled 
register  of  marriage,  or  a  copy  thereof,  or  any  false,  altered,  forged,  or  oonnterfeited 
license  of  marriage,  knowing  such  to  be  false,  or  shall  wilfully  destroy  any  suchregiittr 
book,  or  procure  or  assist  in  the  commission  of  such  offences.  By  sec.  1,  it  is  enacUd, 
thatif  any  person  shall  be  convicted  of  any  of  the  felonies  mentioned  in  either  of  the  nid 
acts,  and  such  offence  shall  thereby  be  made  punishable  with  death,  such  person  ihill 
not  suffer  death  unless  the  same  be  made  punishable  with  death  by  this  act,  but  shaU  be 
liable  to  be  transported  for  life,  or  imprisoned  for  not  exceeding  four,  nor  less  than  tfo 
years.  But  nothing  in  this  act  is  to  affect  or  alter  any  acts  relating  to  the  coin.  By  i.S» 
forging  the  great  seal,  privy  seal,  privy  signet,  royal  sign  manual,  &c.,  is  treason  and 
capital.  By  s.  3,  Forging  an  exchequer  bill,  exchequer  debenture.  East  India  bond,  viDf 
bill  of  exchange,  promissory  note  or  warrant,  or  order  for  payment  of  money  is  capital.  By 
s.  4,  if  any  instrument,  however  designated,  is  in  law  a  bill  of  exchange,  &c.,  the  fbiger 
of  such  instrument  may  be  indicted  under  this  act.  By  s.  5,  making  false  entries  in  tbe 
books  in  which  the  accounts  of  public  stock  are  kept,  or  transfer  of  public  stock,  in  any 
other  name  than  the  true  owners  is  capital.  By  s.  6,  forging  a  tranfer  of  any  public 
stock,  or  of  certain  other  stock,  or  power  of  attorney  to  transfer  the  same,  or  to  reoene 
dividends  thereon,  or  transfer  of  stock  or  receipt  of  dividends  by  fedse  personation,  capital. 
By  8.  7,  personating  the  owner  of  any  public  stock  or  certain  other  stock,  and  endea- 
vouring to  transfer  or  to  receive  the  dividends ;  transportation  for  life  or  sefen  yean, 
or  imprisonment  not  exceeding  four,  nor  less  than  two  years.  By  s.  8,  forging  the  at- 
testation to  any  power  of  attorney  for  transfer  of  stock,  &c.,  transportation  for  aeien 
years,  or  imprisonment  for  not  exceeding  two,  nor  less  than  one  year.  By  s.  9f  dfl^ES  of 
the  bank  wilfully  making  out  dindend  warrants  for  a  greater  or  less  sum  than  what  ii 
really  due,  transportation  for  seven  years,  or  imprisonment  for  not  exceeding  two,  nor 
less  than  one  year.  By  s.  10,  forging  a  deed,  bond,  receipt  for  money  or  goods,  or  an 
accountable  receipt,  or  an  order  for  delivery  of  goods ;  transportation  for  life,  or  Hornot 
less  than  seven  years,  or  imprisonment  for  not  exceeding  four,  nor  less  than  two  yean. 
By  s.  11,  fraudulently  acknowledging  any  recognizance,  bail,  fine,  recovery,  or  judgment, 
in  the  name  of  another ;  transportation  (or  life,  or  for  not  less  than  seven  years,  or  im- 
prisonment for  not  exceeding  four,  nor  less  than  two  years.  By  s.  12,  knowingly  pQ^- 
chasing  or  receiving,  or  having  in  possession  forged  bank  notes ;  transportation  for 
fourteen  years.    By  s.  13,  making  or  having,  without  authority,  any  moulds  for  makiiig 
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in  evidence  any  forged  deed,  court  roll,  or  will,  with  intent  to  written  instm- 
afiect  the  right  of  real  property,  either  freehold  or  copyhold,  ^nt todefraud. 


piper  with  the  words  "  Bank  of  England/'  visihle  in  the  substance,  or  for  making  paper 
whh  curved  bar  lines,  &c.,  or  selling  such  paper ;  transportation  for  fourteen  years* 
Bj  1. 14,  nothing  shall  prevent  any  person  from  issuing  any  bill  of  exchange  or  pro- 
mistory  note,  having  the  amount  expressed  in  guineas,  or  in  a  numerical  figure  or  figures 
deootiiig  the  amount  thereof  in  pounds  sterling,  appearing  visible  in  the  substance  of  the 
piper  upon  which  the  same  shall  be  written  or  printed,  or  from  making,  using,  or  selling 
my  paper,  having  waved  or  curved  lines,  or  any  other  devices  in  the  nature  of  watermarks, 
viable  in  the  substance  of  the  paper  not  being  bar  lines,  or  laying  wire  lines,  if  the 
ttne  are  not  so  contrived  as  to  form  the  groundwork  or  texture  of  the  paper,  or  to 
memble  the  waving  or  curved  laying  wire  lines,  or  bar  lines,  or  the  watermarks  of  the 
piper  used  by  the  Bank  of  Englsjid.  By  s.  15,  engraving  on  any  plate,  &c.,  any  bank 
BQle,  blank  bank  note,  &c.,  or  using  or  having  such  plate,  &c.,  or  uttering  or  having 
pqwrupon  which  a  blank  bank  note,  &c.  shall  be  printed,  without  authority;  transporta- 
tion  for  fourteen  years.  By  s.  16,  engraving  on  any  plate,  &c.  any  word,  number,  or 
ontnitot  resembling  any  part  of  a  bank  note,  &c.,  or  using  or  having  any  such  plate, 
iKf  or  uttering  or  having  any  paper  on  which  there  shall  be  an  impression  of  any 
void,  number,  &c.,  transportation  for  fourteen  years.  By  s.  17»  making  or  having  in 
peamsion  any  mould  for  manufacturing  paper  with  the  name  of  any  bankers  appearing 
b  the  substance,  manufacturing  or  having  such  paper,  or  causing  the  same  to  appear 
ia  lite  substance  of  any  paper ;  transportation  for  fourteen  years,  and  not  less  than 
uvea  years,  or  imprisonment  for  not  exceeding  three,  nor  less  than  one  year.  By  s.  18, 
BBgnving  on  any  plate,  &c.  any  bill  of  exchange,  or  promissory  note,  of  any  bankers, 
or  any  words  resembling  the  subscription  subjoined  thereto,  or  using  any  such  plate, 
or  ottering  or  having  any  paper  upon  which  any  part  of  any  such  bill  or  note  shall  be 
printed;  transportation  for  fourteen  years,  or  not  less  than  seven  years,  or  imprison • 
oientfor  not  exceeding  three  nor  less  than  one  year.  By  s.  19,  engraving  plates,  &c. 
br  foreign  bills  or  notes,  using  or  having  such  plates,  or  uttering  any  paper  on  which 
tty  part  of  such  foreign  bill  or  note  may  be  printed ;  transportation  for  fourteen  years, 
DOT  kis  than  seven  years,  or  imprisonment  for  any  term  not  exceeding  three  years,  nor 
Ina  than  one  year.  By  s.  20,  inserting  any  false  entry  in  any  register  of  baptisms, 
■aanriages,  or  burials,  forging  or  altering  any  such  entry,  destroying,  &c.,  the  register, 
bilpag  any  license  of  marriage;  transportation  for  life,  or  for  not  less  than  seven 
faan,  or  imprisonment  for  not  exceeding  four,  nor  less  than  two  years.  By  s.  21,  the 
'•ctor,  vicar,  curate,  or  officiating  minister,  is  not  liable  to  any  penalty  for  correcting  in 
*e  nu)de  prescribed  accidental  errors  in  the  register.  By  s.  22,  inserting  in  any  copy 
rf  a  register  of  baptisms,  marriages,  or  burials  transmitted  to  the  registrar  any  false 
*tfy,  or  forging  or  verifying  any  copy  knowing  it  to  be  false ;  transportation  for  seven 
f^aiit  or  imprisonment  for  not  exceeding  two,  nor  less  than  one  year.  By  s.  23,  the 
painsbmenta  of  5  Eliz.  c.  14,  so  far  as  they  have  been  adopted  by  other  acts,  are 
*<>iiihed,  and  in  lieu  thereof,  transportation  for  fourteen,  or  not  less  than  seven  years, 
^  imprisonment  for  not  exceeding  three,  nor  less  than  one  year.  By  s.  24,  all  forgerers 
^  Qtterers  may  be  tried  in  the  county  where  they  are  apprehended,  or  are  in  custody. 
^7  a.  25,  principals  in  the  second  degree,  and  accessaries  after  the  fact,  are  liable  to 
^Priionment  for  not  exceeding  two  years.  By  s.  26,  the  court  may  order  hard  labour 
I'adBtary  confinement  for  oflfences  against  this  act.  By  s.  27,  offences  committed  at 
*•  ^thin  the  jurisdiction  of  the  admiralty  are  to  be  dealt  with,  tried,  and  determined 
*•  other  oflRmces  within  that  jurisdiction.    By  s.  28,  the  rule  of  interpretation  as  to 
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is  (elony(g).     Any  forgery  relative  to  a  term  of  years,  or 

annuity  bond,  obligation,  acquittance,  release,  or  discharge  of 

any  debt,  or  demand  of  any  personal  chattels,  is  punishable 

with  transportation  or  imprisonment  (A). 

Forging  or  '^^  Urging,  altering,  or  uttering,  as  true,  when  forged,  of 

uttering  bank     any  bank  bills,  or  notes,  or  other  securities ;  of  bills  of  credit 

Ills, notes, &c.  jgg^^^j  j^^^  |.jjg  exchequer;    of  South   Sea  bonds,  &c.;  of 

army  or  navy  debentures ;  of  East  India  bonds ;  or  of  the 
accountant-general,  and  certain  other  officers  of  the  court  of 
chancery ;  of  a  letter  of  attorney,  or  other  power,  to  receive 
or  transfer  annuities,  stock,  or  dividends,  is  felony,  punishable 


criminal  possession,  and  as  to  parties  intended  to  be  defrauded,  is  defined.  Bj  s.  S9» 
this  act  does  not  extend  to  any  offence  committed  in  Scotland  or  Ireland.  Bj  i.  ZXi, 
the  act  applies  to  the  forging  or  uttering  in  England  documents,  purporting  to  be  made, 
or  actually  made  out  of  England,  and  to  the  forging  or  uttering  in  England  billi  of 
exchange,  promissory  notes,  bonds,  &c.  purporting  to  be  payable  out  of  England.  By 
8.  32,  the  act  commenced  21st  July,  1830. 

By  2  &  3  Wm.  4,  c.  123,  "  an  act  for  abolishing  the  punishment  of  death  in  certain 
cases  of  forgery,"  persons  thereafter  convicted  of  crimes  punishable  with  death  under 
the  above  abstracted  act  of  1  Wm.  4,  c.  66,  are  not  to  suffer  death,  but  to  be  trani- 
ported  for  life.  But  by  s.  2,  this  act  does  not  extend  to  punishments  for  forging  or 
altering  wills,  or  powers  of  attorney,  for  transfer  of  stock*  receipt  of  dividends,  &c.: 
and  by  s.  3,  in  order  to  prevent  justice  being  defeated  by  clerical  or  verbal  inaccu- 
racies, in  all  informations  or  indictments  for  forging,  or  in  any  manner  uttering  any 
instrument  or  writing,  it  shall  not  be  necessary  to  set  forth  any  copy  or  fac-simile  thereof^ 

By  3  &  4  Wm.  4,  c.  51,  s.  27,  forging  the  handwriting  of  the  receiver-general  of  the 
stamp  duties,  or  his  clerk,  or  of  the  commissioners  of  stamps,  to  any  drafts,  &c.,  of  the 
Bank  of  England,  was  declared  felony,  punishable  with  death ;  and  forging  the  name 
or  handwriting  of  any  receiver  or  comptroller  of  the  customs,  or  their  agents,  to  any 
draft,  &c.,  for  recei\'ing  money  at  the  Bank  of  England  on  account  of  the  receiTcr- 
general,  was  declared  felony,  punishable  with  transportation  for  life. 

By  5  &  6  Wm.  4,  c.  45,  s.  12,  counterfeiting  receipts  for  contributions  towards  the 
sum  granted  by  parliament  for  compensation  to  the  slave-owners,  on  the  abolition  of 
slavery,  was  made  felony,  punishable  with  death.  By  7  Wm.  4  and  1  Vict.  c.  36,  8. 33, 
forging  the  handwriting  of  the  receiver-general  in  England  or  Ireland  is  felony,  punish- 
able with  transportation  for  life,  or  by  s.  41,  for  not  less  than  seven  years,  or  with  im- 
prisonment for  not  exceeding  four  years. 

By  7  Wm.  4  and  1  Vict.  c.  84,  s.  1 ,  capital  punishment  in  all  cases  of  forgery  i« 
abolished,  and  in  the  cases  in  which  the  punishment  of  death  was  prescribed,  trans- 
portation for  life,  or  for  seven  years,  or  imprisonment  for  four,  or  not  less  than  two 
years  is  directed,  and  the  punishment  of  transportation  for  life  where  before  directed,  is 
liable,  at  the  discretion  of  the  court,  to  be  commuted  for  imprisonment  for  notexceedin|( 
four,  nor  less  than  two  years. 

The  act  7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  limits  the  period  of  solitary  confinement  in 
all  cases, 

(g)  See  now  11  Geo.  4,  and  i  Wm.  4,  c.  66,  s.  23,  ante,  note  (/)  to  this  chapter. 

(A)  See  now  11  Geo.  4,  and  1  Wm.  4,  c.  66,  s.  10,  note  (/)  to  this  chapter. 
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ith  transportation  or  imprisonment  (i) ;  as  is  the  personating, 
procuring  to  be  personated^  any  seaman,  or  other  person, 
(titled  to  wages,  or  other  naval  emoluments,  or  any  of  his 
rsonal  representatives ;  and  the  taking,  or  procuring  to  be 
ken,  any  false  oath,  for  obtaining  a  probate  or  letters  of 
ministration,  in  order  to  receive  such  payments ;  and  the 
ng;ing,  or  procuring  to  be  forged,  and  the  uttering  or  publish- 
5,  as  true,  of  any  counterfeited  seaman's  will  or  power  {j ) ; 
e  fbi]ging  or  imitating  of  any  stamps  to  defraud  the  public 
irenue  (k) ;  and  the  forging  of  any  marriage  register  or 
ense  (/).  Forging  or  counterfeiting  any  stamp,  or  mark,  to 
note  the  standard  of  gold  and  silver  plate,  or  the  stamps 
.  paper,  playing  cards,  or  newspapers,  is  punished  with 
insportation  (m).  By  12  Geo.  3,  c.  48,  certain  frauds  on  the 
imp  duties  therein  described,  principally  by  using  the  same 
imps  more  than  once,  are  made  felony,  and  liable  to  trans- 
*rtation  for  seven  years.  And  the  same  punishment  is  in- 
i^ted  by  13  Geo.  3,  c.  38,  on  such  as  counterfeit  the  common 
il  of  the  corporation  for  manufacturing  plate  glass.  The 
!ging,  or  procuring  to  be  forged,  acting  or  assisting  therein, 
uttering  or  publishing,  as  true,  any  forged  deed,  will,  bond, 
iting  obligatory,  bill  of  exchange,  promissory  note,  indorse- 
3nty  or  assignment  thereof,  or  any  acquittance  or  receipt  for 
jney  or  goods,  with  intent  to  defraud  any  person  or  corpora- 
tn,  is  felony.  And  it  is  equally  penal  to  foige,  or  cause  to 
forged,  or  utter  as  true,  a  coimterfeit  acceptance  of  a  bill  of 
change,  or  the  number  or  principal  sum  of  any  accountable 
»ipt  for  any  note,  bill,  or  any  other  security  for  money,  or 
y  warrant  or  order  for  the  payment  of  money  or  delivery  of 
ods(n).  And  the  uttering  of  forged  instruments,  knowing 
jm  to  be  forged,  is  equally  penal  with  forgery  itself. 


t)  See  now  11  Geo.  4,  and  1  Wm.  4,  c.  66,  and  2  &  3  Wm.  4,  c.  123,  note  (/)  to 

8  chapter. 

J)   See  now  67  Geo.  3,  c.  127 ;  59  Geo.  3,  c.  56 ;  5  Geo.  4,  c.  107 ;  7  Geo.  4,  c.  16 ; 

1  2  Wm.  4,  c.  53. 

k)  See  now  52  Geo.  3,  c.  143 ;  55  Geo.  3,  c.  184,  8.  7,  and  55  Geo.  3,  c.  185. 

f)  See  DOW  1 1  Geo.  4,  &  1  Wm.  4,  c.  66,  8.  20,  ante,  note  (/)  p.  563. 

[m)  See  52  Geo.  3,  c.  143  ;  55  Geo.  3,  c.  184  ;  and  55  Geo.  3,  c.  185. 

[»)  See  11  Geo.  4,  and  1  Wm.  4,  c.  66,  and  2  &  3  Wm.  4,  c.  123,  note  (/)  to  this 

apter. 
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OF  THE  MEANS  OF  PREVENTINO  OFFENCES. 

It  is  an  honour,  and  almost  a  singular  one,  to  our  English 
laws,  that  they  furnish  a  title  of  this  sort,  mice  preventive  yia-' 
tice  is,  upon  every  principle  of  reason,  of  humanity,  and  of 
sound  policy,  preferable  in  all  respects  to  punishing  jusdoe. 
Preventive  justice  consists  in  obliging  those  persons  whom 
there  is  a  probable  ground  to  Suspect  of  future  misbehaviour, 
to  stipulate  with,  and  to  give  full  assurance  to  the  public,  that 
such  offence  as  is  apprehended  shall  not  happen,  by  finding 
pledges  or  securities  for  keeping  the  peace,  or  for  their  good 
behaviour. 

This  security  is  afforded  by  being  bound  with  one  or  more 
sureties,  in  a  recognizance,  or  obligation,  to  the  queen,  entered 
on  record,  and  taken  in  some  court,  or  by  some  judicial  officer, 
whereby  the  parties  acknowledge  themselves  to  be  indebted 
to  the  crown  in  the  sum  required,  for  instance  lOOiL,  with  con- 
dition to  be  void  if  the  party  shall  appear  in  court  on  such  a 
day,  and  in  the  meantime  shall  keep  the  peace,  either  gene- 
rally towards  the  queen,  and  all  her  liege  people,  or  particuhily 
also  with  regard  to  the  person  who  craves  the  security.  Or  if 
it  be  for  the  good  behaviour,  then  on  condition  that  he  shaD 
demean  and  behave  himself  well,  or  be  of  good  behaviouri 
either  generally  or  specially,  for  the  time  therein  limited,  as 
for  one  or  more  years,  or  for  life.  This  recognizance,  if  taken 
by  a  justice  of  the  peace,  must  be  certified  to  the  next  sessions, 
pursuant  to  3  Hen.  7,  c.  1,  and  if  the  condition  of  such  recog- 
nizance be  broken  by  any  breach  of  the  peace  in  the  one  case, 
or  any  misbehaviour  in  the  other,  the  recc^nizance  becomes 
forfeited,  or  absolute,  and  being  estreated  or  extracted  (taken 
out  from  among  the  records)  and  sent  up  to  the  exchequer, 
the  party  and  his  sureties  having  now  become  the  queen's 
absolute  debtors,  are  sued  for  the  several  sums  in  which  they 
are  resi)cctively  bound  (o). 


(a)  By  3  Geo.  4,  c.  46,  s.  3,  the  justice,  before  whom  any  recognizance  shill  be 
entered  into,  is  to  give  to  the  parties  bound  a  printed  paper  in  the  form  stated  in 
schedule  (B),  and  such  recognizance  must  state  the  names  and  descriptions  of  the 
parties  bound  as  specified  in  the  act. 

By  7  Geo.  4,  c.  64,  in  every  case  where  any  person  bound  by  recognisance  for  ^ 
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ly  justices  of  the  peace,  by  virtue  of  their  commission,  or  May  be  taken 
)  who  are  ex  officio  conservators  of  the  peace,  may  demand  ^l[^ji^^ 
security  according  to  their  own  discretion,  or  it  may  be  at  his  own  dis- 
ted  at  the  request  of  any  subject,  upon  due  cause  shown,  t^demandcd*^ 
ided  such  demandant  be  under  the  king's  protection.     A  of  him. 
or  peeress  cannot  be  boimd  over  in  any  oliier  place  than 
court  of  king's  bench  or  chancery,  which  take  recogni- 
es  under  21  Jac.  1,  c.  8,  though  a  justice  of  the  peace 
a  power  to  require  sureties  of  any  other  person  being 
H»  mentisy  and  under  the  degree  of  nobility,  whether  he 
,  fellow  justice,  or  other  magistrate,  or  merely  a  private  i  Hawk.  P.  (\ 
.    Wives  may  demand  it  against  their  husbands,  or  bus-  ^^^• 
b  against  their  vrives ;  but  feme  coverts,  and  infants  under  2  Stra.  1207. 
ought  to  find  security  by  their  friends  only,  and  not  to  be 
d  themselves,  being  incapable  of  answering  any  debt 
recognizance  may  be  discharged  either  by  the  demise  of  May  be  di»- 
dng,  or  by  the  death  of  the  principal  party  boimd,  if  not  ^^^  by*^vari!^ 
re  forfeited ;  or  by  order  of  the  court  to  which  such  recog-  ous  means. 
ice  is  certified  by  the  justices  (as  the  quarter  sessions, 

rnnce,  or  for  whose  appearance  any  other  person  shall  be  so  bound  to  prosecute  or 
efidence  in  any  case  of  felony  or  misdemeanor,  or  to  answer  for  any  common 
It,  or  to  articles  of  the  peace,  or  to  abide  an  order  in  bastardy,  shall  therein  make 
It,  the  officer  of  the  court,  by  whom  the  estreats  are  made  out,  shall  prepare  a  list 
iting,  specifying  the  name,  description,  and  residence  of  every  person  so  making 
lit,  and  the  nature  of  the  offence  in  respect  of  which  every  such  person,  or  his 
y,wa8  so  bound,  and  shall  in  such  list  distinguish  the  principals  from  the  sureties, 
than  state  the  cause,  if  known,  why  each  such  person  has  not  appeared,  and 
ber,  fay  reason  of  the  non-appearance  of  such  person,  the  ends  of  justice  have  been 
tad  or  delayed ;  and  every  such  officer  shall,  before  any  such  recognizance  shall  be 
ited,  lay  such  list,  if  at  a  court  of  oyer  and  terminer,  or  gaol  delivery,  in  any 
ty  besides  Middlesex  and  London,  or  at  a  court  of  great  sessions,  or  at  one  of  the 
rior  courts  of  the  counties  palatine,  before  one  of  the  justices  of  those  courts ;  if  at 
tit  wherein  a  recorder,  or  other  corporate  officer,  is  the  judge,  or  one  of  the  judges, 
e  such  recorder  or  other  corporate  officer ;  and  if  at  a  session  of  the  peace,  before 
'liairman,  or  two  other  justices  of  the  peace,  who  shall  have  attended  such  court, 
are  respectively  authorized  and  required  to  examine  such  list,  and  to  make  such 

touching  the  estreating,  or  putting  in  process,  of  any  such  recognizance  as  shall 
IT  to  them  to  be  just ;  and  it  shall  not  be  lawful  for  the  officer  of  any  court  to 
it  or  put  in  process  any  such  recognizance  without  the  written  order  of  the  justice, 
der,  corporate  officer,  chairman,  or  justices  of  the  peace,  before  whom  respectively 

lists  shall  have  been  laid. 

'  3  Geo.  4,  c.  46,  s.  5,  if  any  person  on  whose  goods,  &c.  any  sheriff  shall  be  autho- 

to  levy  any  forfeited  recognizance,  or  sum  in  lieu  thereof,  shall  give  security  for 
ppearance  at  the  next  general  quarter  sessions,  there  to  abide  the  decision  of  the 
9  and  pay  such  recognizance  or  sum  as  the  court  shall  order,  the  sheriff  may  dis- 
{e  such  person  from  custody ;  but  if  he  fails  in  his  undertaking  to  appear,  &c.,  the 
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assizes,  or  queen's  bench),  if  they  see  sufficient  cause  (i),  or  in 
case  he  at  whose  request  it  was  granted,  upon  a  pivate  ac- 
count, will  release  it,  or  does  not  make  his  appearance  to  pny 
that  it  may  be  continued. 
Who  may  be        Any  justice  of  the  peace  may,  ex  officio^  bind  all  those  to 

keep  the^TOa!^    "^^^P  ^^  pcace  who  in   his  presence  make   any  affiray,  or 

threaten  to  kill  or  beat  another,  or  contend  together  with  hot 
and  angry  words,  or  go  about  with  unusual  weapons,  or  at- 
tendance, to  the  terror  of  the  people;  and  all  such  as  he 
knows  to  be  common  barrators,  and  such  as  are  brought  befine 
him  by  the  constable,  for  a  breach  of  the  peace  in  his  presence; 
I  Hawk.  P.  c.  and  all  such  persons  as  having  been  before  bound  to  the  peace 
have  broken  it,  and  forfeited  their  recognizances.  Also, 
wherever  any  private  man  has  just  cause  to  fear  that  another 
will  bum  his  house,  or  do  him  a  corporal  injury,  by  kiUing,  im- 
prisoning him,  or  beating  him,  or  that  he  will  procure  others  so 
to  do,  he  may  demand  surety  of  the  peace  against  such  pe^ 
son  ;  and  every  justice  of  the  peace  is  bound  to  grant  it,  if  he 
who  demands  it  will  make  oath  that  he  is  actually  under  iear 
of  death  or  bodily  harm,  and  will  show  that  he  has  just  cause 
to  be  so,  by  reason  of  the  other's  menaces,  attempts,  or  having 
lain  in  wait  for  him ;  and  will  also  swear  that  he  does  not  le- 
IbicL  127.  quire  such  surety  out  of  malice,  or  for  mere  vexatioiL    Tli 

is  called  swearing  the  peace  against  another;  and  if  the  peily 
Ibid.  128.  does  not  find  such  sureties  as  the  justice  in  his  discretion  shall 

require,  he  may  immediately  be  committed  till  he  does. 
By  what  means       Such  recognizance  for  keeping  the  peace,  when  given,  may 
^J^^^^^     be  forfeited  by  any  actual  violence,  or  even    an  assault  or 
feited.  menace  to  the  person  of  him  who  demanded  it,  if  it  be  a  spe- 

cial recognizance ;  or  if  the  recc^izance  be  general,  by  any 
unlawful  action  whatever,  that  either  is,  or  tends  to  a  breach  of 
the  peace  ;  or  particularly  by  any  one  of  the  many  species  of 
offences  which  were  before  mentioned  as  crimes  against  the 
public  peace,  or  by  any  private  violence  committed  against  any 
of  her  majesty's  subjects.  But  a  bare  trespass  upon  the  lands 
or  goods  of  another,  which  is  a  groimd  for  a  civil  action,  unless 
accompanied  with  a  wilful  breach  of  the  peace,  is  no  forfeiture 
of  the  recognizance.      Nor  are  mere  reproachfiil  words,  as 

court  may  forthwith  issue  a  writ  of  distringas  and  capias,  or  fieri  facias  and  cofMi 
against  the  sureties  of  the  person  so  bound.     By  s.  6,  the  court  may  inquire  into  the 
circumstances  of  the  case,  and  discharge  such  recognizance,  and  where  a  party  shall  be 
in  custody,  may  discharge  him. 
(6)  See  3  Geo.  4,  c.  46,  s.  6,  in  the  last  note. 
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ling  a  man  knave  or  liar,  any  breach  of  the  peace,  so  as  to  J^*''^  P«  ^* 
feit  one's  recognizance  (being  looked  upon  to  be  merely  the 
xt  of  muneaning  heat  and  passion),  unless  they  amount  to  a  ^^^  ^^l. 
lUenge  to  fight 

rhe  other  species  of  recognizance  with  sureties,  is  for  the 
mI  abearance  or  goad  behaviour.  This  includes  security  for 
i  peace. 

The  justices  are  empowered  by  34  Edw.  3,  c  1,  to  bind  Who  may  be 
er  to  die  good  behaviour  towards  the  king  and  his  people  all  ^^  \^^ 
an  that  be  not  of  good  fame  wherever  they  may  be  found,  naviour. 
Oder  this  expression  it  is  holdcn  that  a  man  may  be  bound 
his  good  behaviour  for  causes  of  scandal,  contra  bonos  mores^ 
well  as  contra  pacem ;  as  for  haunting  bawdy-houses  with 
imen  of  bad  fame,  or  for  keeping  such  women  in  his  own 
tuse,  or  for  words  tending  to  scandalize  the  government,  or 
abuse  of  the  officers  of  justice,  especially  in  the  execution 
their  office.     Thus  also  a  justice  may  bind  over  all  night- 
ilkeis,  common  drunkards,  whoremasters,  cheats,  idle  vaga- 
ods,  and  other  persons,  whose  misbehaviour  may  reasonably 
h^  them  within  the  general  words  of  the  statute  as  persons 
t  of  good  fame.     But  if  he  commits  a  man  for  want  of 
reties,  he  must  express  the  cause  thereof  with  convenient  Jo?*''^'  ^'  ^' 
rtain^,  and  take  care  that  such  cause  be  a  good  one. 
A  recognizance  for  good  behaviour  may  be   forfeited  by  i^'^^^P^fJ'^ 
e  same  means  as  one  for  the  security  of  the  peace  may  be,  haJwar  may  be 
d  also  by  others.     As  by  going  armed  with  unusual  attend-  forfeited. 
ce  to  the  terror  of  the  people ;  by  speaking  words  tending 
sedition ;  or   by  committing  any  of  those  acts  of  misbeha- 
)Qr  which  the  recognizance  was  intended  to  prevent. 


CHAPTER  XIX. 


OF   COURTS  OF  A  CRIMINAL  JURISDICTION. 


X  courts  of  criminal  jurisdiction  are  such  as  are  of  2k  public  Of  criminal 
i  general  jurisdiction   throughout  the  whole  realm;    and  S?"'^^!^ 
th  as  are  only  of  a  private  and  special  jurisdiction,  and  bgi. 
ifined  to  some  particular  parts  of  the  kingdom, 
rhe  high  court  of  parliament  is  the  supreme  court  of  the 


570  OF   COURTS  OF   A   CRIMINAL  JURISDICTION. 

Parliament  the  kingdom,  not  Only  for  the  making,  but  also  for  the  execodoo 

SSeWi^Som  ^^  ^^^ •  ^J  ^®  ^™^  ®f  either  lords  or  commonen,  in  the 
formakiiifiraiid  method  of  parliamentary  impeachment  An  impeachmeot 
executmg  ws.  y^f^j^  ^g  j^j^  j^y  ^^  commons  of  Great  Britain  in  paiUament 

is  a  presentment  to  the  most  high  and  supreme  court  of  crimiDal 
1  Hal.  P.  C.     jurisdiction  by  the  most  solemn  inquest  of  the  kingdom.    A 

commoner  cannot  be  impeached  before  the  lords  for  any  capinl 
offence,  but  only  for  high  misdemeanors ;  but  a  peer  may  be 
impeached  for  any  crime.  The  articles  of  impeachment  aic 
a  kind  of  bill  of  indictment  found  by  the  hoyse  of  commoiv 
and  afterwards  tried  by  the  lords ;  who  are  in  cases  of  mi8d^ 
meanors  considered  not  only  as  their  own  peers,  but  as  the  pees 
of  the  whole  nation ;  and  this  is  a  custom  deiived  to  us  fion 
the  constitution  of  the  ancient  Germans,  who  in  their  gmt 
councils  sometimes  tried  capital  accusations  against  the  pdili& 
Our  constitution  enjoys  a  vast  superiority  in  thisieapect 
over  those  of  the  Grecian  or  Roman  republics,  where  tbe 
people  were  at  the  same  time  both  judges  and  accusers.  Bil 
vdth  us,  in  the  case  of  a  parliamentary  impeachment,  tivt 
branch  of  the  legislature  which  represents  the  peofJe  nmt 
Montesq.  bring  the  charge  before  the  other  branch,  which  consists  of  tbe 

8p.  L.  11,6.     nobility,  who  have  neither  the  same  interests  or  the  saoae  p»- 

sions  as  popular  assemblies;  the  nobility  judge  to  ensure  ji9- 

tice  to  the  accused ;  and  the  people  accuse  to  ensure  justice  to 

the  commonwealth.     And  it  is  enacted  by  12  &  13  Wm.  3; 

c  2,  that  no  pardon  under  the  great  seal  shall  be  pleadable  to 

an  impeachment  by  the  commons  of  Great  Britain  in  psdii' 

ment. 

The  lord  high       In  casc  a  peer  be  indicted  for  treason,  felony  or  mupriikiOy 

steward'scourt,  (^^  crown  creates  a  lord  high  steward  pro  hoc  vice  by  comnuflm 

peers  of  parlia-  imder  the  great  seal     And  when  an  indictment  is  fiyimd  bya 

riffht  to^rit  and  P"*"^^  J^"7  of  freeholders  in  the  queen's  bench  or  at  thesnies 

vote.  before  the  justices  of  oyer  and  terminer^  it  is  to  be  removed  hj 

certiorari  into  the  court  of  the  lord  high  steward,  which  oolj 
has  power  to  determine  it  The  queen's  commission  recites  die 
indictment  so  found,  and  gives  the  lord  high  steward  power  to 
recite  and  try  it  secundum  legem  et  consuetudinem  AngU^ 
Then  when  the  indictment  is  regularly  removed,  a  precept  is 
directed  to  a  seijeant  at  arms  to  summon  the  lords  to  attend 
and  try  the  indicted  peer ;  and  every  lord  attending  shall  vole 
on  the  trial 

During  the  session  of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  court  of  the  lord  high  steward. 
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fore  the  court  of  the  queen  in  parliament     It  is  true  a  lord  Foster,  141. 

^  steward  is  always  appointed,  in  that  case,  to  regulate  and 

d  weight  to  the  proceedings :  but  he  is  rather  in  the  nature 

a  speaker  j>ro  tempore  or  chairman  of  the  court,  than  the 

Ige  of  it;  for  the  collective  body  of  the  peers  are  therein  the 

iges  both  of  law  and  fiict,  and  the  high  steward  has  a  vote 

fh  the  rest  in  right  of  his  peerage.     But  in  the  court  of  the 

nd  hi^  steward,  which  is  held  in  the  recess  of  parliament,  Sute  Trials, 

t  is  the  sole  judge  of  matters  of  law,  as  the  lords  triors  are  in  3'  '      '       ' 

itteiB  of  fiict,  and  as  they  may  not  interfere  with  him  in 

gulatiiig  the  proceedings  of  the  court,  so  he  has  no  right  to 

iz  with  them  in  giving  any  vote  upon  the  trial     It  has  been  But  not 

point  of  some  dispute  whether  the  bishops  have  a  right  to  sit  p^^\« 

I  this  court  and  vote.     They  usually  withdraw,  entering  a  g^  Abrtit. 

lolest  declaring  their  right  to  stay.     They  have  no  right  to  Trial,  142. 

e  tned  in  the  court  of  the  lord  high  steward. 

The  court  of  queen's  bench  is,  we  may  remember,  divided  The  court  of 
A)  a  croum  ride  and  plea  side.     And  on  the  crown  side  or  T^^^f.^^ 
Down  office,  it  takes  recognizance  of  all  criminal  causes  from  ^  Hij,  p  c  2. 
ig|i  treason  down  to  the  most  trivial  misdemeanor  or  breach  2  Hawk.  P.  C* 
f  the  peace.  ^* 

hto  this  court  also,  indictments  from  all  inferior  courts  may 
B  removed  by  writ  of  certiorari,  and  tried  either  at  bar,  or  at 
HpriuM  by  a  jury  of  the  county  out  of  which  the  indictment 

bioi]^t(a).  The  judges  of  this  court  are  the  supreme 
lonerB  of  the  kingdom.  And  the  court  itself  is  the  principal 
art  of  criminal  jurisdiction. 

The  high  court  of  admiralty,  held  before  the  lord  high  TTie  court  of 
mini  of  England,  or  his  deputy,  styled  the  judge  of  the     j^^  A\ 
miiBlty,  is  a  court  of  civil,  and  was  also  a  court  of  criminal  147. 
Jadiction,  having  cognizance  of   all   crimes  and  offences 
Dumtted  either  upon  the  sea  or  on  the  coasts,  out  of  the 
dy  or  extent  of  any  English  county  (6). 


C«)  See  poet,  p.  593. 

(6)  Bat  by  the  Central  Criminal  Court  Act,  4  &  5  Wm.  4,  c.  36,  s.  22,  it  is  enacted. 
It  it  shall  be  lawful  for  HA  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery 
ider  diis  act,  or  any  two  or  more  of  them,  to  inquire  of,  hear,  and  determine  any 
EtDce  or  offences  committed,  or  alleged  to  have  been  committed,  on  the  high  seas  and 
Imt  places  within  the  jurisdiction  of  the  admiralty  of  England,  and  to  deliver  to  the 
Ml  of  Newgate  any  person  or  persons  committed  to,  or  detained  therein,  for  any 
Bence  or  offences  alleged  to  have  been  done  and  committed  upon  the  high  seas  within 
tw  jorisdiction  of  the  admiralty  of  England ;  and  all  indictments  found,  and  trials  and 
1^  proceedings  had  and  taken  by  and  before  the  said  justices  and  judges  of  oyer  and 
=*nniner  and  gaol  delivery,  shall  be  valid  and  effectual ;  and  it  shall  be  lawful  for  any 
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The  courts  of  The  courts  of  oyer  and  terminer,  and  general  goal  deliveiy, 

mneraod*'^"  ^^  ^^^^  before  the  queen's  eommissionersy  among  whom  are 

gaol  deliveiy,  two  judges  of  the  courts  at  Westminster  twice  in  every  year  in 

qS^^^?**  every  county  of  the  kingdom,  but  in  London  and  Westmin- 

missioners.  ster    they  are   held   more   frequently  (c).      The  justices  of 

three  of  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery,  to  oidv 
the  payment  of  the  costs  and  expenses  of  such  prosecutions  in  manner  directed  bj 
7  Geo.  4,  c.  64. 

(c)  By  the  act  4  &  5  Wm.  4,  c.  36,  establishing  the  central  criminal  court,  s.  1,  de 
lord  mayor  of  London,  the  lord  chancellor,  the  judges,  the  aldermen,  recorder,  nd 
common  Serjeant  of  London,  and  such  others  as  his  majesty  may  appoint,  were  oooili* 
tuted  judges  of  a  court,  to  be  called  "  the  Central  Criminal  Court."  By  s.  2,  kr 
majesty  may  issue  a  commission  of  oyer  and  terminer  and  gaol  delivery  for  London  ud 
Middlesex,  and  certain  parts  of  Essex,  Kent,  and  Surrey.  By  s.  3,  the  new  district 
mdthin  the  limits  of  the  jurisdiction  hereby  established  is  to  be  considered  one  oomiff, 
and  the  venue  to  be  '*  Central  Criminal  Court  to  wit ;"  and  all  ofiences  and  matariil 
facts  must  be  laid  to  have  been  committed,  or  averred  to  have  taken  place,  withia  dn 
jurisdiction  of  the  said  court.  By  s.  4,  power  is  given  to  summon  juries  from  Loodi^ 
or  from  the  counties,  or  from  both  indiscriminately,  to  try  all  ofiences  cognizaUe  by 
the  act.  By  ss.  5,  6,  7,  8,  9>  10,  and  11,  her  majesty,  by  order  in  council,  mayappoiit 
the  places  of  confinement  for  prisoners.  The  Penitentiary  at  Milbank  to  be  one  of  (k 
prisons  under  the  act ;  and  persons  sentenced  to  imprisonment  beyond  the  limiti  cf 
this  act  may  be  removed  to  the  Penitentiary  at  Milbank.  Regulations  in  all  Pemtea- 
tiary  acts  are  to  apply  to  prisoners  confined  there  by  authority  of  this  act  PenoM 
convicted  may  be  imprisoned  either  in  the  county  gaol  or  in  Newgate.  Sherifi  d 
London  may  execute  judgments.  Justices  and  coroners  in  Essex  and  Kent  an  ti 
commit  offenders  to  Newgate ;  and  justices  and  coroners  in  Surrey  are  to  coiBBi 
offenders  to  Uorsemonger-lane,  and  certify  examinations  to  the  court,  and  to  speei^ 
that  persons  are  committed  under  this  act,  and  to  take  examinations,  &c.  as  reqvni 
under  7  Geo.  4,  c.  64.  Power  is  given  to  remove  prisoners  from  the  county  gaol  of 
Surrey  to  Newgate.  By  s.  12,  power  is  given  to  order  payment  of  expenses  to  pniB> 
cutors  and  witnesses.  Treasurer  of  the  county,  or  his  agent,  is  to  attend  the  oooitti 
pay  orders.  By  s.  13,  no  bill  of  indictment  is  to  be  presented  to  the  grand  jury  imlM 
the  prosecutor  has  been  bound  by  recognizances.  By  s.  14,  the  court  of  the  kirdiiiijor 
and  aldermen  of  London  may  contract  with  the  justices  of  Essex,  Kent,  and  Siiirqr« 
for  the  support  of  their  prisoners  in  Newgate ;  and  if  they  cannot  agree,  the  judges  an 
to  settle  the  amount.  By  s.  15,  sessions  are  to  be  holden  in  London  or  the  subnAi 
twelve  times  at  least  in  every  year.  By  s.  16,  indictments  found  at  the  sessions  of  tho 
peace  may  be  removed  before  the  justices  of  oyer  and  terminer  and  gaol  delivery.  Bj 
s.  17,  justices  of  the  peace  acting  in  and  for  the  cities  of  London  and  Westminster,  tht 
liberty  of  the  Tower  of  London,  the  borough  of  Southwark,  and  the  counties  of  Middk- 
sex,  Essex,  Kent,  and  Surrey,  shall  not  at  their  respective  general  or  quarter  sesooai 
of  the  peace,  or  any  adjournment  thereof,  try  any  person  or  persons  charged  with  uf 
capital  off*ence,  or  with  any  of  the  following  offences,  committed,  or  alleged  to  be  oon* 
mitted,  within  the  limits  of  this  act,  viz.,  housebreaking,  stealing  above  the  valoe  of  Sl 
in  a  dwelling-house,  horse  stealing,  sheep  stealing,  cattle  stealing,  maliciously  woud^iV 
cattle,  bigamy,  forgery,  perjury,  conspiracy,  assault,  with  intent  to  conmiit  any  fisloBf, 
administering,  or  attempting  to  administer  poison  with  intent  to  kill,  or  to  do  Moe 
grievous  bodily  harm,  administering  drugs  or  other  things,  or  doing  any  thing  witk 
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be  peace  of  any  county  wherein  the  assizes  are  held,  are  4  i^,^  152^ 

oiind  by  law  to  attend  them,  or  else  are  liable  to  a  fine,  in  168. 

fder  to  return  recognizances,  &c.,  and  to  assist  the  judges  in  ?o^>'  ^*  ^' 

Qch  matters  as  lie  within  their  knowledge  and  jurisdiction, 

nd  in  which  some  of  them  have  probably  been  concerned 

17  way  of  previous  examination.     The  commission  of  oyer 

nd  terminer  gives  authority  to  hear  and  determine  all  trea- 

0118,  felonies,  and  misdemeanors.     This  is  directed  to  the 

ndges  and  several  others,  or  any  two  of  them ;  but  the  judges 

w  Serjeants  at  law  only  are  of  the  quorumy  so  that  the  rest 

annot  act  without  the  presence  of  one  of  them.     The  words 

if  die  commission  are  ^^  to  inquire,  hear,  and  determine,"  so 

hat  by  virtue  of  this  commission  they  can  only  proceed  upon 

m  indictment  found  at  the  same  assizes ;  for  they  must  first 

ioquiie  by  means  of  the  grand  jury  or  inquest,  before  they 

■e  empowered  to  hear  and  determine  by  the  help  of  the  petit 

|nry.    Therefore  they  have  besides,  a  commission  of  general 

fool  delivery y  which  empowers  them  to  try  and  deliver  every 

{OKmer  who  shall  be  in  the  gaol  when  the  judges  arrive  at 

Ae  circuit  town,  whenever  or  before  whomsoever  indicted,  or 


faint  to  cause  or  procure  abortion,  manslaughter,  destroying,  or  damaging  ships  or 
HHds,  the  breaking  of  shops,  warehouses,  counting-houses,  and  buildings  within  the 
tttihget  of  dwelling-houses,  killing  sheep  with  intent  to  steal  the  carcases,  the  utter- 
fa|  of  all  forged  instruments,  and  the  various  offences  enumerated  in  1  Wm.  4,  c.  66 
(m  ante,  note  (/)  to  the  last  chapter),  forging  the  assay  marks  on  gold  or  silver  plate, 
Mri  ill  the  offences  relating  to  coin  enumerated  in  2  Wm.  4,  c.  34  (see  ante,  p.  502), 
tti  abduction  of  women,  bankrupts  not  surrendering  under  their  commission,  or  con- 
CNfing  their  effects,  breaking  down  bridges  and  banks  of  rivers,  taking  rewards  for 
Uping  to  stolen  goods,  personating  any  officer,  seaman,  or  other  persons,  in  order  to 
nom  any  wages,  pay,  allowance,  or  prize  money  due,  or  supposed  to  be  due,  or  any 
M  pensioner  of  Greenwich  Hospital,  in  order  to  receive  any  out  pension,  allowance, 
fce,  or  supposed  to  be  due,  sending  threatening  letters,  and  using  threats  to  extort 
■ooey,  larceny  on  navigable  rivers  and  canals,  and  stealing  and  destroying  goods  in 
pDp«n  of  manufacture,  and  larcenies  after  a  previous  conviction,  embezzlement,  lar- 
Btty  by  clerks  and  servants,  and  receivers  of  stolen  goods,  whether  principals  or 
By  s.  is,  recognizances  for  prosecuting,  givmg  evidence,  &c.,  before 
of  the  peace  are  obligatory  on  persons  entering  into  the  same,  to  prose- 
Itt^  give  evidence,  &c.  before  justices  of  oyer  and  terminer  and  gaol  delivery.  Notice 
i^bei^ven  to  parties  entering  into  recognizances  of  change  of  court.  By  s.  19>  jus- 
kei  of  peace  may  deliver  over  indictments  found  at  sessions  to  the  justices  of  oyer  and 
Mdner  and  gaol  delivery.  By  s.  20,  the  justices  and  judges  of  oyer  and  terminer  are 
o  settle  fees  of  the  court,  and  direct  how  they  are  to  be  paid.  By  s.  21,  sessions  of  the 
>CMe  lor  cities  of  London  and  Westminster,  the  liberty  of  the  Tower  of  London,  the 
HffODgh  of  Southwark,  and  said  counties  of  Middlesex,  Essex,  Kent,  and  Surrey,  are 
lot  to  be  affected  by  the  sessions  holden  in  pursuance  of  this  act.  Sect.  22,  autho- 
^3Kii]ia  court  to  try  offences  committed  at  sea;  and  by  s.  23,  the  rights  and  privileges 
of  London  are  reserved  and  protected. 
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The  court  of 
quarter  ses- 
sions. 


4  Mod.  379. 

Sdlu406. 

Lord  Raynu 
1144. 


See  Lambord 
Eirenarcha 
and  Bums* 
Justice. 


37  Hen.8,c.l. 

I  Wdl&M. 
8t.  ],c.  21. 


for  whatever  crime  committed.  Sometimes  upon  urgent  oc- 
casions, there  issues  a  special  or  extraordinary  commisBkn 
of  oyer  and  terminer,  and  gaol  delivery,  confined  to  thoK 
offences  which  stand  in  need  of  immediate  inquiry  and  pnnuh- 
ment,  upon  which  the  course  of  proceeding  is  much  the  same 
as  upon  general  and  ordinary  commissions. 

The  court  of  general  quarter  sessions  of  the  peace  is  a  oonit 
that  must  be  held  in  every  county  once  in  every  quarter  oft 
year  (d).  It  is  held  before  two  or  more  justices  of  the  peaoe^ 
one  of  whom  must  be  of  the  quorum.  The  jurisdiction  of  tliii 
court  by  34  Edw.  3,  c.  1,  extends  to  the  trying  and  de(»> 
mining  all  felonies  and  trespasses  whatsoever,  thoi^  th^ 
seldom  try  any  greater  offence  than  small  felonies,  which  wn 
within  the  benefit  of  clergy  before  its  abolition  by  the  Kt 
7  &  8  Geo.  4,  c  28,  s.  6;  their  commission  pi0vi&( 
that  if  any  case  of  difficulty  arises  they  shall  not  pnxnl 
to  judgment,  but  in  the  presence  of  one  of  the  jufltieei 
of  the  courts  of  queen's  bench  or  common  pleas,  or  ok 
of  the  judges  of  assize.  And,  therefore,  murders  and  odiff 
capital  felonies  are  usually  remitted  for  a  more  sokinn  toil 
to  the  assizes.  They  cannot  try  any  new  created  ofientt 
without  express  power  given  them  by  die  statute  which  oreitn 
it  But  there  are  many  offences  and  particular  matters,  tflikli 
by  particular  statutes  belong  properly  to  this  jurisdiction,  and 
ought  to  be  prosecuted  in  this  court,  as  the  smaller  mude- 
meanors  against  the  public  or  commonwealth,  not  amouDtflig 
to  felony;  and  especially  offences  relating  to  the  guatf 
highways,  alehouses,  bastard  children,  the  setdement  and  pith 
vision  for  the  poor,  vagrants,  servants'  wages,  and  apprenticei* 
Some  of  these  are  proceeded  upon  by  indictment,  and  otheis 
in  a  summary  way,  by  motion  and  order  thereupon;  which 
order  may  for  the  most  part,  unless  guarded  against  by  puti* 
cular  statutes,  be  removed  into  the  queen's  bench  by  certiorarif 
and  be  there  either  quashed  or  confirmed.  The  records  or  poDs 
of  the  sessions  are  committed  to  the  custody  of  a  special  officer, 
denominated  the  custos  rotulorum,  who  is  always  a  justice  of 
the  quorum,  and  to  him  the  nomination  of  the  cleili  of  the 
peace  belongs. 


(d)  By  11  Geo.  4,  &  1  Wm.  4,  c.  70,  s.  35,  that  in  and  from  1S31,  the  josticetoftfaf 
peace  in  every  county,  ridinf;^,  or  division,  for  which  quarter  sessions  of  the  petoe  bf 
law  ought  to  be  held,  shall  hold  their  general  quarter  sessions  of  the  peace  in  the  ft* 
week  after  11th  October,  28th  December,  31st  March,  and  24th  June;  andtbatill 
acts,  matters,  and  things  done  and  transacted  at  the  times  appointed  bythisictfiv 
holding  such  sessions,  shall  be  as  valid  and  binding  as  if  the  same  had  been  done  tf^ 
transacted  at  the  times  limited  by  law  before  the  act. 


sessions. 
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In  most  corporation  towns  there  are  quarter  sessions  kept  Borough 
5&re  justices  of  their  own,  which  within  their  respective 
nits,  have  exactly  the  same  authority  as  the  general 
oarter  sessions  of  the  county  (e).  In  both  corporations  and  Petty  sessions. 
Hmties  at  large,  there  is  sometimes  kept  a  special  or  petty 
noQ  by  a  few  justices,  for  despatching  smdler  business  in 
le  neighbourhood  between  the  times  of  the  general  sessions ; 
I  £»r  licensing  alehouses,  passing  the  accounts  of  the  parish 
Oken,  and  the  like  (/). 


dO  By  5  &  6  Wm.  4,  c  76,  a.  105,  the  recorder  of  every  borough  in  which  a  separate 
But  of  quarter  aessiona  is  held,  is  once  in  every  quarter  to  hold  such  a  court  of  quarter 
asaoos  of  the  peace,  of  which  he  is  to  sit  as  sole  judge.  And  such  court  is  constituted  a 
oart  of  record,  with  cognizance  of  all  crimes,  offences,  and  matters  whatsoever,  cog- 
onble  by  any  court  of  quarter  sessions  of  the  peace  for  counties  in  England.  But  such 
•eorder  is  not  to  make  or  levy  a  county  rate.  By  s.  107>  capital  jurisdictions,  char- 
ned  rights  to  nominate  justices  of  the  peace  therein,  and  all  other  criminal  jurisdic- 
iont  in  boroughs,  other  than  are  specified  in  this  act  are  abolished.  By  s.  1 1 1 ,  the  county 
JBitioes  are  to  have  jurisdiction  in  all  boroughs  which  have  not  a  separate  court  of 
fBUter  sessions  of  the  peace  under  this  act.  By  s.  121,  every  burgess  is  qualified  to  be 
t  juror,  unless  exempted  by  6  Geo.  4,  c.  50 ;  but  s.  122,  members  of  the  council  are 
•napted ;  all  chartered  exemptions  are  abolished.  By  s.  127,  the  time  for  prosecution 
if  cAncea  ponishable  under  the  act  upon  summary  conviction,  is  limited  to  three 
Mnths  from  the  commission  of  the  ofience.  By  ss.  112  &  113,  corporate  boroughs  are 
latfiable  to  be  assessed  to  the  county  rate,  except  as  to  felonies  and  misdemeanors  com- 
■iMed  therein.  But  by  7  Wm.  4,  and  1  Vict.  c.  78,  such  jurors  may  be  summoned  twice 
kaysir.  By  s.  141,  the  queen  is  empowered  to  grant  charters  of  incorporation  to  any 
tRm  or  borough  in  England  or  Wales,  and  to  extend  to  the  inhabitants  the  powers  and 
pBviiions  of  this  act 

(f)  8ee  the  act  3  Geo.  4,  c.  23,  to  facilitate  summary  proceedings  before  justices  of 
Ac  peace  and  others,  post,  p.  576.  By  7  Geo.  4,  c.  64,  persons  chaiged  with  felony 
wqrbe  admitted  to  bail  in  certain  cases  ;  and  provisions  are  made  for  taking  examina- 
tei,  bailments,  and  recognizances,  and  returning  them  to  the  proper  tribunals.  And  by 
146  Wm.  4,  c.  33,  persons  charged  with  felony,  in  all  cases  may  be  admitted  to  bail 
I7  tvo  justices  according  to  the  provisions  of  7  Geo.  4,  c.  64,  and  that  although 
tttejr  may  have  confessed  the  charge.  See  these  acts,  post,  p.  584,  note.  By  6 
l(7Wm.  4,  c.  114  (the  prisoner's  counsel  act)  in  all  cases  of  summary  conviction 
povons  accused  may  mdce  their  full  answer  and  defence,  and  have  all  witnesses 
*iiniined  and  cross-examined  by  counsel  or  attorney,  and  copies  of  depositions  are  to 
W  allowed  to  prisoners.  See  this  act,  post,  p.  577,  note.  By  5  &  6  Wm.  4,  c.  76, 
*•  111,  county  justices  have  jurisdiction  in  all  boroughs  which  have  not  a  separate 
^Mit  of  quarter  sessions.  By  43  Eliz.  c.  2,  s.  1 ,  two  justices  in  the  county  are  to 
I'OBiinate  four,  three,  or  two  substantial  housekeepers,  to  be  together  with  the  church- 
^ttdens  overseers  of  the  poor.  But  in  boroughs  having  a  separate  court  of  quarter 
iiiauiis,  the  appointment  is  made  by  the  mayor  or  justices  appointed  under  5  &  6  Wm. 
^c.  76.  By  54  Geo.  3,  c.  91  >  the  appointment  of  overseers  is  to  be  annually  on  25th 
^bidi,  or  within  fourteen  days  after.  By  17  Geo.  2,  c.  38,  s.  3,  justices  may  appoint 
•"Biieers  in  lieu  of  those  who  die,  remove  from  the  parish,  or  become  insolvent  during 
^to  year  of  office.    By  5  &  6  Wm.  4,  c.  76,  s.  98,  the  queen  may  appoint  justices  of 
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The  court  leet.  The  court  leety  or  view  of  frankpledge^  is  a  court  of  record, 
4  Inst.  261.  being  the  queen's  court,  granted  by  charter  to  the  lords  of 
2  Hawk.  p.  C.   hundreds  or  manors.     Besides  the  view  of  frankpledges,  that 

is,  the  freemen  within  the  liberty,  who  according  to  the  in- 
stitution of  Alfred  were  all  mutually  pledges  for  the  good 
behaviour  of  each  other,  it  is  also  intended  for  the  preservation 
of  the  peace  and  the  chastisement  of  minute  offences  against 
the  public  good  It  is  to  present  by  jury  all  crimes  happeniog 
within  its  jurisdiction,  and  to  punish  all  trivial  misdemeanonL 
The  coroner's  ^^^  coroner  and  his  office  have  been  before  treated  of (;) 
court  The  court  of  the  coroner  is  a  court  of  record  to  inquire  wheo 

any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden  deadi» 

by  what  manner  he  came  to  his  end,  and  this  he  is  entitled 

to  do  super  visum  corporis. 

The  court  of  The  couit  of  the  clerk  of  the  market  is  incident  to  e?aj 

Remarket        ^^  ^"^  market  in  the   kingdom,  to  punish  misdemeaixin 

therein,  as  a  court  of  pie  poudre  is  to  determine  all  disputes 
relative  to  private  or  civil  property. 


peace  for  the  boroughs  in  schedule  A.  of  the  act,  who  by  s.  101,  need  not  be  (joiB- 
fied  by  estate,  and  whose  summons  and  warrant  may  be  executed  withm  any  oomtf 
in  which  such  borough  is  situate,  or  within  seven  miles  of  the  borough ;  but  no  ndi 
justice  can  act  at  any  court  of  gaol  delivery,  or  general,  or  quarter  sessions,  or  in  makiif 
or  levying  any  county  rate.  By  6  &  7  Wm.  4,  c.  96,  s.  6,  justices  in  petty  senkmi 
are  to  hold  four  special  sessions  in  the  year,  to  hear  and  determine  appeals  aguut 
poor-rates,  of  the  several  parishes  within  their  respective  divisions,  giving  twenty^dglit 
days  public  notice  thereof  in  writing,  affixed  to  the  door  of  the  parish  church,  bat  fSb/k 
jurisdiction  is  confined  to  objections  on  the  ground  of  inequality,  unfiEumess,  or  iooor- 
rectness  in  the  valuation  of  the  hereditaments  included  therein.  Seven  days'  notice  of 
objection  to  the  rate  must  be  given  to  the  overseer,  collectors,  or  persons  by  whom  itwv 
made,  llie  decision  of  the  justices  is  binding  and  conclusive  on  all  parties,  unless  noliee 
of  appeal  be  given  within  fourteen  days.  Justices  have  all  the  powers  of  amending  or 
quashing  such  rate  so  objected  to,  as  justices  in  quarter  sessions,  and  of  awarding  eoilt. 
No  order  of  the  justices  shall  be  removed  by  certiorari.  The  right  to  appeal  agiinit  a 
rate  to  any  court  of  general  or  quarter  sessions  still  remains ;  and  no  order  of  the  jmticea 
in  special  session  is  of  any  force  pending  such  appeal,  or  in  opposition  to  the  order  of 
any  such  court  upon  such  appeal. 

(^)  See  ante,  p.  56.  The  information  and  depositions  of  witnesses  upon  oath  be&ie 
magistrates  and  coroners,  in  felonies  and  misdemeanors,  (and  which  the  magittnta* 
and  coroners  are  directed  to  put  into  writing,  and  subscribe  and  deliver  to  the  officer 
of  the  court  where  the  trial  is  to  be,  7  Geo.  4,  c.  64,  ss.  2,  3,  4  i^  5,  see  post,  p.  584)» 
upon  being  produced  at  the  trial,  and  proved  to  have  been  duly  taken,  may  be  givev 
in  evidence  against  the  prisoner,  if  the  person  who  made  the  depositions,  &c.,  be  6eA 
or  it  appear  satisfactorily  to  the  court  that  he  is  kept  out  of  the  way  by  the  means  or 
procurement  of  the  defendant ;  but  not  if  it  merely  appear  that  the  witness  is  abaealr 
and  that  the  prosecutor  has  endeavoured  to  find  him. — ArchbM's  Crim.  Ple&diKffmd 
Evid,  by  Jervis,  7th  ed.  p.  125,  and  the  authorities  there  mentioned. 
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OF  SUMMARY  CONVICTIONS. 


Bt  a  sumtnary  proceeding  is  here  meant  such  as  is  directed  Smmnaiy  pro- 
by  teveial  acts  of  parliament,  (the  common  law  being  a  stranger  ^^^S^c^rts. 
to  it,  miless  in  the  case  of  contempts)  for  the  conviction  of 
offisnders,  and  the  inflicting  of  certain  penalties  created  by 
those  acts. 

Of  this  summary  nature  are  all  trials  of  oflences  and  frauds  ^^J|]?'*^^^ 
contrary  to  the  laws  of  the  excise  and  other  branches  of  the  eiMud 
rspetme,  which  are  to  be  inquired  into  and  determined  by  the  »«v«»oe  ^^i. 
eommissionerB  of  the  respective  departments,  or  by  justices  of 
die  peace  in  the  country,  officers  who  are  appointed  and  re- 
momble  at  the  discretion  of  the  crown. 

Another  branch  of  summary  proceedings  is  that  before  Convictioiis 
jmtieei  of  the  peace,  in  order  to  inflict  petty  pecuniary  mulcts  ^  ^  {S^ 
lod  corporal  penalties  denounced  by  act  of  parliament,  for 
■my  disorderly  oflences ;  such  as  common  swearing,  drunken-  fLord  Riym. 
vagrancy,  idleness,  and  a  variety  of  others  (a).  1405. 


d)  By  3  Geo.  4,  c.  23,  ''An  act  to  facilitate  summary  proceedings  before  justices  of  the 

ptiee  and  others."    After  stating  that  great  inconyeniences  often  arise  in  summary 

fneeedingB  before  justices  of  the  peace,  deputy-lieutenants,  and  others,  from  the  want 

tfi  general  form  of  conviction,  it  is  enacted  that  in  all  cases  wherein  a  conviction  shall 

hnt  taken  place,  and  no  particular  form  for  the  record  thereof  has  been  directed,  the 

JMliee  or  justices,  deputy-lieutenants,  &c.,  or  other  persons  duly  authorised,  to  pro- 

CNd  summarily  therein,  and  before  whom  the  offender  shall  have  been  con^cted,  shall 

^  nay  cause  the  record  of  such  conviction  to  be  drawn  up  in  the  manner  and  form 

Mt  inlh  in  the  act,  or  in  any  words  to  the  same  effect  nrntatis  mutandis.    And  in  cases 

vkfln  two  or  more  justices  or  others,  are  authorized  to  hear  and  determine  any  com- 

pUit,  one  justice  or  other  person  may  receive  the  original  information,  and  issue  the 

mBmons  for  (he  party  to  appear  before  two  justices  or  others,  as  the  case  may  require, 

ttd  after  mquiry  and  adjudication  by  such  two  justices  or  others,  the  subsequent  pro- 

^B^&ga  to  enforce  obedience  may  be  by  one  of  such  justices  or  others.    But  where 

^original  complaint  is  made  to  any  justice  or  other  person,  not  being  one  of  those 

^^odicating,  the  form  of  conviction  must  be  conformable  and  according  to  the  fact. 

%t>8,  in  cases,  when  it  appears  by  the  conviction  that  the  defendant  has  iq>peared 

^  pleaded,  and  the  merits  have  been  tried,  and  the  defendant  has  not  appealed  against 

^  conviction  where  an  appeal  is  allowed,  or  if  appealed  against,  the  conviction  has 

^^^  eonfirmed,  auch  conviction  shall  not  afterwards  be  set  aside  or  vacated,  in  con- 

^^^leaea  of  any  defect  of  form  whatever,  but  the  construction  shall  be  such  a  fidr  and 

'^fnl  eoDttmction  as  will  be  agreeable  to  the  justice  of  the  case.    By  6  &  7  Wm.  4, 

^  ^4,  goring  to  persons  tried  for  felony  the  right  to  be. defended  by  counsel  or  attor- 
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After  summoning  the  party  accused,  which  is  now  held  to 
be  an  indispensable  requisite,  the  magistrate  may  go  on  to 
examine  one  or  more  witnesses,  as  the  statute  may  reqime, 
upon  oath ;  and  then  make  his  conviction  of  the  offender  in 
writing,  upon  which  he  usually  issues  his  warrant,  either  to 
apprehend  the  offender,  in  case  corporal  punishment  is  to  be 
inflicted  on  him,  or  else  to  levy  the  penalty  incurred  by 
distress  and  sale  of  his  goods. 
Attachment  To  this  head  of  summary  proceedings,  may  also  be  lefimed 

ofcoST"*^*     the  method  immemorially  used  by  superior  courts  of  jiiidoe» 

of  punishing  contempts  by  attachment,  and  the  subsequent 
Which  are        proceedings  thereon.     The  contempts  that  are  thus  punished 
^'^^  tiaT^"     ^"^  either  direct^  which  openly  insult  or  resist  the  powen  of 
the  courts,  or  the  persons  of  the  judgies  who  preside  there;  or 
else  are  consequential^  which  plainly  tend  to  create  an  univeml 
disregard  of  their  authority.    The  principal  instances  of  eitte 
2  Hawk.  P.  c.  sort,  that  have  been  usually  pumshed  by  attachment  are,  tboft 
^^^-  committed  by  inferior  judges  and  magistrates,  by  acting  id- 

justly,  oppressively,  or  irregularly,  in  administering  thoie 
portions  of  justice  which  are  entrusted  to  their  distribatkn; 
or  by  disobeying  the  queen's  writs  issuing  out  of  the  supenf 
courts,  by  proceeding  in  a  cause  after  it  is  put  a  stop  to^  v 
removed  by  writ  of  prohibition,  certiorari,  error,  smpenedm 

ney ;  in  all  cases  of  summary  conviction  persons  accused  shall  be  admitted  to  make  their 
full  answer  and  defence,  and  to  have  all  witnesses  ezamanied  and  cross-examiDed  hf 
counsel  or  attorney.  All  persons  held  to  bail,  or  committed  to  prison  for  any  ofocs 
a^nst  the  law,  shall  be  entitled  to  require  and  have  on  demand,  copies  of  the 
tions  of  the  witnesses,  upon  whose  depositions  they  have  been  so  held  to  bail  or 
mitted  to  prison ;  but  if  not  demanded  before  the  commencement  of  the  aini«  tf 
sessions,  it  is  in  the  option  of  the  judge  whether  they  shall  be  ipranted  or  not  Fkv 
soners  are  entitled  to  inspect  depositions  at  the  trial.  The  prosecution  for  every  oAace 
punishable  upon  summary  conviction  by  virtue  of  5  &  6  Wm.  4,  c  76,  moat,  by  s.  1ST 
of  that  act,  be  commenced  within  three  calendar  months  after  the  eonumtrion  of  the 
offence.  The  justices  assigned  under  the  act  may  execute  the  duties  of  a  joitiee  of  the 
peace  in  the  borough  for  which  he  shall  be  so  as8ign[ied,  although  not  qualified  by  oiliti» 
but  cannot  act  as  a  justice  of  the  peace  at  any  gaol  delivery,  or  quarter  setakMU^  or  in 
making  any  county  rate.  If  a  party  be  charged  on  the  oath  of  a  credible  witneea,  aaddaly 
summoned  to  appear,  the  justices  then  present,  may  either  proceed  to  hear  and  deCanns 
the  case  in  his  absence,  or  may  issue  their  warrant  for  his  apprehension.  Fowor  if 
given  them  to  summon  witnesses,  and  by  s.  130,  a  form  is  given  for  all  •mnmaiyoon- 
victions  under  the  act,  which  maybe  appealed  against  to  the  general  or  qoailer  fis- 
sions of  the  peace  for  the  borough  wherein  the  cause  of  complaint  arose,  hot  no  eoP- 
viction,  order,  warrant,  or  other  matter  made  by  virtue  of  the  act  can  be  qnashod  kf 
want  of  form,  or  be  removed  by  certiorari ,  and  no  warrant  of  commitment  didl  te  wd 
on  account  of  any  defect  therein,  if  it  be  therein  alleged  that  is  founded  on  a  eoovictioSf 
and  there  be  a  good  and  valid  conviction  to  sust^n  the  same. 
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he  like.  Those  committed  by  sherifl&y  bailifis,  gaolers^ 
>ther  officeiB  of  the  comt,  by  abusing  the  process  of  the 
»r  deceiving  the  parties  by  any  acts  of  oppression,  ez- 
n,  collusive  behaviour,  or  culpable  neglect  of  duty. 
e  committed  by  attorneys  and  solicitors,  by  gross  in- 
es  c£  fraud  and  corruption,  injustice  to  their  clients,  or 
dishonest  practice. 

lose  committed  by  jurymen,  in  collateral  matters  relating 
e  discharge  of  their  office,  such  as  making  default  when 
loned;  refusing  to  be  sworn,  or  to  give  any  verdict;  eat- 
r  drinking  without  the  leave  of  the  court,  and  especially 
e  cost  of  either  party ;  and  other  misbehaviours  or  irre- 
ities  of  a  similar  khid ;  but  not  in  the  mere  exercise  of 
judicial  capacities,  as  by  giving  a  fidse  or  erroneous  ver- 
Those  committed  by  witnesses :  by  making  de&ult  when 
[Kmed,  refusing  to  be  sworn  or  examined,  or  prevaricat- 
in  their  evidence  when  sworn.  Those  committed  by 
BS  to  any  suit  or  proceeding  before  the  court :  as  by  dis- 
ience  to  any  rule  or  order  made  in  the  progress  of  a 
i ;  by  non-payment  of  costs  awarded  by  the  court  upon  a 
on ;  or  by  non-observance  of  awards  duly  made  by  arbi** 
rs  or  umpires,  after  having  entered  into  a  rule  for  submit- 
to  such  determination  (6).     And  obedience  to  any  rule  of 


By  3  &  4  Wm.  4,  c.  42,  s.  39,  submission  to  arbitration  by  rule  of  court  is  not 
able  nitbout  leave  of  court,  and  by  ss.  40  and  41,  power  is  given  to  compd  the 
knee  of  witnesses,  and  to  administer  oatbs.  By  1  &  2  Vict.  c.  110,  s.  18,  all  de- 
and  orders  of  courts  of  equity,  and  all  rules  of  courts  of  common  law,  and  all 
8  of  the  lord  chancellor,  or  of  the  court  of  review  in  matters  of  bankruptcy,  and  all 
B  of  the  lord  chanceUor  in  matters  of  lunacy,  whereby  any  siun  of  money,  or  any 
» charges,  or  expenses  shall  be  payable  to  any  person,  shall  have  the  effect  of 
nents  in  the  superior  courts  of  common  law,  and  the  persons  to  whom  any  such 
es,  costs,  charges,  or  expenses  shall  be  payable,  shall  be  deemed  judgment  credi- 
lithin  the  meaning  of  this  act ;  and  all  powers  thereby  given  to  the  judges  of  the 
cior  courts  of  common  law,  with  respect  to  matters  depending  in  the  same  courts, 
and  may  be  exercised  by  courts  of  equity  with  respect  to  matters  therein  depending, 
lj  the  lord  chancellor  and  court  of  review  in  matters  of  bankruptcy,  and  by  the 
dancellor  in  matters  of  lunacy ;  and  all  remedies  thereby  given  to  judgment 
tors  are  in  like  manner  given  to  persons  to  whom  any  monies,  or  costs,  charges^ 
poises,  are  by  such  orders  or  rules  respectively  directed  to  be  paid ;  but  by  s.  19» 
idgment,  decree,  &c.,  is  to  affect  real  estate  otherwise  than  as  before  the  act,  until 
tared  at  directed  by  this  act,  and  now,  as  directed  by  2  &  3  Vict.  c.  11,  see  ante, 
(0,  p.  464.  By  s.  22,  rules  and  orders  of  inferior  courts  of  record  may  be  removed 
Btther  of  the  superior  courts  at  Westminster,  and  then  have  the  same  force  and 
t  as  roles  and  orders  of  such  superior  court.  By  s.  \7,  judgment  debts  carry 
est  at  4  per  cent.    By  s.  1 3,  every  judgment  operates  as  a  charge  on  real  estate,  but 
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court  may  also,  by  10  Gea  3,  c  50,  be  enforced  agunst  a&j 

person  having  privilege  of  parliament  by  the  process  of  dii- 

tress  infinite.     Those  committed  by  any  other  persons  uodei 

Styl.  227.         the  degree  of  a  peer,  and  even  by  peers  themselves,  ^Imb 

2  Hawk.  p.  C.   enormous,  and  accompanied  with  violence,  such  as  fbrabk 

*  rescousy  and  the  like,  or  when  they  import  a  disobedience  to 

Salk  5S6  ^^  queen's  great  prerogative  writs,  of  prohibition,  habeat  cor* 

4  Burr.  632.       P^^  ^^  ^^  ^St 

Some  of  these  contempts  may  arise  in  the  &ce  of  the  coait; 

Lord's  Joorn.     as  by  rude  and  contumelious  behaviour ;  by  obstinacy,  pa** 

1767.       ""**  verseness,  or  prevarication;  by  breach  of  the  peace,  or  any 

wilful  disturbance  whatever;   others  in   the  absence  of  the 

party;  as  by  disobeying,  or  treating  with  disrespect,  the  qneen^ 

writ,  or  the  rules  or  process  of  the  court ;  by  perverting  sndi 

writ  or  process  to  the  purposes  of  private  malice,  extoitioD,cr 

injustice ;  by  speaking  or  writing  contemptuously  of  the  coot 

or  judges  acting  in  their  judicial  capacity ;  and  by  piiiiting 

jGdse  accounts  of  causes  then  depending  in  judgment    tf  Ae 

contempt  be  committed  in  the  &ce  of  the  court,  the  oSaAs 

Staund.  p.  C.    may  be  instantly  apprehended  and  conunitted,  at  the  diBa^ 

'  '  tion  of  the  judges,  without  any  further  proof  or  eTaminalkia 

But  in  matters  that  arise  at  a  distance  and  of  which  the  court 

cannot  have  so  perfect  a  knowledge,  unless  by  the  confenoo 

of  the  party,  or  the  testimony  of  others,  if  die  judges,  i^ 

affidavit^  see  sufficient  ground  to  suspect  that  a  contempt  bai 

been  committed,  they  either  make  a  rule  on  the  party  sos- 

Styl.  277.         pected,  to  show  cause  why  an  attachment  should  not  isne 

Salk.  84.  against  him ;  or  in  very  flagrant  instances  of  contempt  the 

Stra.  185.564.   attachment  issues  in  the  first  instance;  as  it  does  also  if  no 

sufficient  cause  be  shewn  to  discharge,  and  thereupon  Ae 

court  confirms  and  makes  absolute  the  original  rule.     Tl^ 

attachment  is  intended  to  bring  the  party  into  court,  when 

cannot  be  enforced  until  after  the  expiration  of  a  year.  By  a.  14,  money  in  the  ka^ 
and  shares  in  public  companies  may  be  charged  by  order  of  a  judge.  By  t.  9i  ^ 
sheriff  is  empowered  to  deliver  execution  of  lands,  &c.,  and  by  s.  12,  to  seise  moofiji 
bank  notes,  &c.,  and  to  sue  for  money  due  on  bills  of  exchange.  Mr.  Chitty  obeeritfi 
ArekhoUTM  Prac,  Q.  B,  by  Chitty,  7th  ed.  p.  1264,  note {d\  '* under  the  provisions  of  thii 
section  (18),  all  rules  of  court  by  which  any  sum  of  money,  or  any  costs,  charges,  or 
expenses  are  made  payable  to  any  person,  have  the  effect  of  judgments,  and  nuj  be 
enforced  in  the  same  way,  viz.,  by  execution.  Indeed  it  has  been  doubted,  hot  not 
decided,  whether  that  section  has  not  virtually  done  away  with  attachments  for  non- 
payment of  money,  by  rendering  them  unnecessary.  The  question,  however,  is  not  of 
much  practical  importance,  for  few  will  prefer  the  proceeding  by  attachment  to  that  hj 
execution,  which  is  at  once  easier,  cheaper,  more  speedy,  and  more  effectoal." 
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must  stand  committed,  or  put  in  bail,  to  answer  upon  oath 
Uerrogatoriesy  which  are  in  the  nature  of  a  charge,  and 
t  be  exhibited  within  the  first  four  days.     If  the  party  can  Stnu  444. 
r  himself  upon  oath  he  is  discharged,  but  if  perjured,  may 
nosecuted  for  the  perjury.     If  he  confesses  the  contempt,  6  Mod.  73. 
court  will  proceed  to  correct  him  by  fine,  or  imprisonment,  Cro.  Cu.  146, 
»th,  or  by  a  corporal  punishment 
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Phe  method  of  proceeding  in  the  courts  of  criminal  juris-  Proceeding  in 
ion  may  be  distributed  under  the  following  heads,  viz.—  ^"^J^^n" 
ist;  commitment  and  bail ;  prosecution;  process;  amdgn- 
it,  and  its  incidents ;  plea,  and  issue ;  trial,  and  conviction ; 
"gy;  judgment,  and  its  consequences ;  reversal  of  judgment ; 
rieve,  or  pardon  ;  and  execution. 

in  arrest  is  the  apprehending  or  restraining  of  one's  person.  Arrest. 
MPder  to  be  forthcoming,  to  answer  an  alleged  or  suspected 
08.  To  this  arrest  all  persons  whatsoever  are,  without  dis- 
ition,  equally  liable  in  all  criminal  cases ;  but  no  man  is  to 
mested,  unless  charged  with  such  a  crime  as  will  at  least 
ify  holding  him  to  bail,  when  taken.  And,  in  general,  an 
!8t  may  be  made  either  by  warrant ;  by  an  ofiicer  without 
rant ;  by  a  private  person  also  without  warrant ;  or  by  hue 
cry. 

i  warrant  may  be  granted  in  extraordinaiy  cases  by  the  By  warrant. 
ry  council,  or  secretaries  of  state,  but  ordinarily  by  justices  l  L«^  Raym. 
the  peace.     This  they  may  do  in  any  cases  where  they 
e  a  jurisdiction  over  the  offence;  as  in  treasons,  felonies, 
i  breaches  of  the  peace,  and  such  ofiences  as  they  have 
rer  to  punish  by  statute,  in  order  to  compel  the  ofiender  to 
■ear  before  them.     Sir  Matthew  Hale  maintains,  that  a  jus- 
!  of  the  peace  has  power  to  issue  a  warrant  to  apprehend  a 
Bon  accused  of  felony,  though  not  yet  indicted  ;  and  that  2  HdJ.  P.  V. 
Dtty  also  issue  a  warrant  to  apprehend  a  person  suspected  ^^• 
isl(my,  though  the  original  suspicion  be  not  in  himseU*,  but 
the  party  that  prays  his  warrant ;  because  he  is  a  compe- 
t  judge  of  the  probability  offered  to  him  of  such  suspicion, 
t  m  both  cases  it  is  fitting  to  examine  upon  oath  the  party 
[uiriDg  a  warrant,  as  well  to  ascertain  that  there  is  a  felony 
other  crime  actually  committed,  without  which  no  warrant 
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should  be  granted ;  as  also  to  prove  the  cause  and  pibbdbi% 
of  suspecting  the  party  against  whom  the  wanant  is  pnjrei 
This  warrant  ought  to  be  under  the  hand  and  seal  of  the  jai> 
tice,  should  set  forth  the  time  and  place  of  making  and  the 
cause  for  which  it  is  made,  and  should  be  directed  to  Ae 
constable  or  other  peace  officer  (or  it  may  be  to  any  prime 
person  by  name),  requiring  him  to  bring  the  party  ^Aerg^ 
nerally  before  any  justice  of  the  peace  for  the  coon^,  or  cd^ 
before  the  justice  who  granted  it ;  the  warrant  in  the  htler 
case  being  called  a  special  warrant  A  general  wanant  to 
apprehend  all  persons  suspected,  without  naming  or  paitiah 
larly  describing  any  persons  in  special,  is  illegal  and  TOidfr 
its  uncertainty ;  for  it  is  the  duty  of  the  magistrate,  and  oog^ 
not  to  be  left  to  the  officer  to  jud^  of  the  ground  of  soflpkioD. 
And  a  warrant  to  apprehend  all  persons,  guilty  of  a  cfine 
therein  specified,  is  no  legal  warrant ;  for  the  point  upon  nUA 
its  authority  rests,  is  a  &ct  to  be  decided  on  a  subsequent  tzol; 
namely,  whether  the  person  apprehended  thereon  be  lol^ 
guilty  or  not  But  a  warrant  properly  penned^  even  tfaoai^ 
the  magistrate  who  issues  it  should  exceed  his  jurisdicdoi^ 
will,  by  24  Geo.  2,  c.  44,  indemnify  the  officer  who  execolei 
the  same  ministerially.  And  when  a  warrant  is  received  Ij 
the  officer,  he  is  bound  to  execute  it,  so  far  as  the  jurisdictiaB 
of  the  magistrate  and  himself  extends.  A  warrant  fifoin  Ae 
chief,  or  other  justice  of  the  queen's  bench,  extends  all  over  the 
kingdom ;  but  the  warrant  of  a  justice  of  the  peace  in  one 
county,  that  is,  Yorkshire,  must  be  backed,  that  is,  signed  bj 
the  justice  of  the  peace  in  another,  as  Middlesex,  before  item 
be  executed  there,  pursuant  to  23  Geo.  2,  c.  26. 

Arrests  by  officers^  without  warranty  may  be  executed  by  i 
justice  of  the  peace ;  who  may  himself  apprehend,  or  cause  to 
be  apprehended,  by  word  only,  any  person  committing  a  fekmj 
or  breach  of  the  peace  in  his  presence.  The  sheriff,  and  tbe 
coroner  may  apprehend  any  felon  within  the  county  without 
warrant  The  constable,  may  without  warrant  arrest  any  ooe 
for  a  breach  of  the  peace,  committed  in  his  view,  and  cany  him 
before  a  justice  of  the  peace.  And  in  case  of  felony  acUuUj 
committed,  or  a  dangerous  wounding  whereby  felony  is  likely 
to  ensue,  he  may  upon  probable  suspicion  arrest  the  feloo: 
and  for  that  purpose  is  authorized,  as  upon  a  justice's  wanaDt» 
to  break  open  doors,  and  even  to  kill  the  felon,  if  he  cannot 
otherwise  be  taken ;  and  if  he  or  his  assistants  be  killed  m 
attempting  such  arrests,  it  is  murder  in  all  conceine<l' 
Watchmen,  either  those  appointed  by  13  Edw.  1,  c.  24,or8i]cli 
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Here  assistants  to  the  constable,  may,  virtute  officii,  arrest 

txlers,  and  particularly  night-walkers,  and  commit  them  ^  H^*  P*  ^* 

ody  until  morning. 

private  person,  and  a  fortiori  a  peace  officer,  that  is  By  a  prirate 
t  when  any  felony  is  conmiitted,  is  bound  by  law  to  arrest  p«™on  without 
on ;  on  pain  of  fine  and  imprisonment,  if  he  escapes  ^  ^^^^^  p,  q^ 
h  the  negligence  of  the  standers  by.     And  they  may  74. 
breaking  open  doors  in  following  sudi  felon ;  and  if  they 
1,  provided  he  cannot  otherwise  be  taken,  it  is  justifiable :     „  ,  p  f,  «- 
L  if  they  are  killed  in  endeavouring  to  make  such  arrest 
urder. 

>n  probable  suspicion  also,  a  person  may  arrest  the  felon  30  Gea  2,  c. 
^r  person  so  suspected.     But  he  cannot  justify  breaking  ^^' 
ioors  to  do  it :  and  if  either  party  kill  die  other  in  the  ^^\   ' 
it,  it  is  manslaughter,  and  no  more.     Hue  and  cry  may  ibid.  p.  c. 
ed  either  by  precept  of  a  justice  of  the  peace,  or  by  a   i^«  '^* 
officer,  or  even  a  private  man,  who  knows  of  a  felony, 
itly,  the  parish  was  liable  to  be  amerced,  if  after  a  felony 
tted  therein  the  felon  escaped;  an  institution  which 
[ed  with  the  Anglo  Saxons  (a),  and  in  many  of  the 
i  countries,  and  was  partly  introduced  even  into  the 
.  empire,  about  the  beginning  of  the  seventeenth  cen- 
and  hence  arose  the  liability  of  the  hundred  to  answer 
robberies  therein  committed,  but  which  is  now  abo- 
except  in  cases  of  damage    done   by  rioters  acting 
jusly  (6). 


CHAPTER  XXH. 

OF   COMMITMENT   AND  BAU^ 

BN  a  delinquent  is  arrested  by  any  of  the  means  before  Of  oommitmeiit 

)ned,  he  ought  to  be  taken  before  a  justice  of  the  peace  ;  •"^  *^*; 

I  bound  immediately  to  examine  the  circumstances  of  the  y^J^  omx^ 

allied.     And  to  this  end  he  is  to  take  in  writing  the  ment ;  when 

nation  of  such  prisoner,  and  the  information  of  those  who  cluur^^are 

Yaxn.  bound  to  ac- 

pon  this  inquiry  it  manifestly  appears  either  that  no  such  ^issible. 
was  committed,  or  that  the  suspicion  entertained  of  the 

«e  ante,  note  (t),  p.  15. 

Che  black  act,  9  Geo.  1,  c.  22,  was  repealed  by  7  &  S  Geo.  4,  c.  27,  and  see  as  to 

es  against  the  hundred,  7  &  8  Geo.  4,  c.  31  ;  see  ante,  note  (d),  p.  561. 
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prisoner  was  wholly  groundless,  in  such  cases  only  it  klswfbl, 
totally  to  discharge  him.  Otherwise  he  must  either  be  com- 
mitted to  prison  or  give  bail ;  that  is,  put  in  securities  fiir  his 
appearance,  to  answer  the  charge  against  him.  This  com- 
mitment therefore  being  only  for  safe  custody,  wberem 
bail  will  answer  the  same  mtendon,  it  ought  to  be  taken; 
as  in  most  of  the  inferior  crimes;  but  in  felonies  of  a 
capital  nature,  no  bail  can  be  a  security  equal  to  the  actual 
custody   of  the   person  (a).     Upon  a  similar  principle,  the 

(a)  By  7  Geo.  4,  c.  64.  after  stating  that  it  is  expedient  to  define  under  what  drcmn* 
stances  persons  may  be  admitted  to  bail  in  cases  of  felony,  and  to  make  better  prorinon 
for  taking  examinations,  bailments,  and  recognizances,  and  retnming  the  same  to  tfat 
proper  tribunals.  And  that  the  technical  strictness  of  criminal  proceedings  migbt,  m 
in  many  instances,  be  relaxed,  so  as  to  ensure  the  punishment  of  the  guilty  without  de- 
priring  the  accused  of  any  just  means  of  defence.  It  is  enacted,  that  where  any  penoa 
shall  be  taken  on  a  charge  of  felony,  or  suspicion  of  felony,  before  one  or  more  joitiee 
or  justices  of  the  peace,  and  the  charge  shall  be  supported  by  positive  and  credible  eri- 
dence  of  the  fact,  or  by  such  evidence,  as,  if  not  explained  or  contradicted,  shall  in  tlii 
opinion  of  the  justice  or  justices  raise  a  strong  presumption  of  the  guilt  of  the  penoa 
charged,  such  person  shall  be  committed  to  prison  by  such  justice  or  justices,  io  the 
manner  therein  prorided ;  but  if  there  shall  be  only  one  justice  present,  and  the  whole 
evidence  given  before  him,  shall  be  such  as  neither  to  raise  a  strong  presumption  of 
guilty  nor  to  warrant  the  dismissal  of  the  charge,  such  justice  shall  order  the  penoa 
charged,  to  be  detained  in  custody  until  he  or  she  shall  be  taken  before  two  justices  it 
the  least ;  and  where  any  person  so  taken,  or  any  person  taken  in  the  first  instance 
before  two  justices  of  the  peace,  shall  he  charged  with  felony,  or  on  suspicion  of  feloaj, 
and  the  evidence  given  in  the  support  of  the  charge,  shall,  in  their  opinion  not  be  such 
as  to  raise  a  strong  presumption  of  the  guilt  of  the  person  charged,  and  to  require  hii 
or  her  committal,  or  such  evidence  shall  be  adduced  on  behalf  of  the  person  charged, 
as  shall  in  their  opinion  weaken  the  presumption  of  his  or  her  guilt,  but  there  ehdl 
notwithstanding  appear  to  them  in  either  of  such  cases  to  be  suflicient  g^nnd  fbr  joifi- 
cial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  be  admitted  to  bail  by  such  two 
justices  in  the  manner  thereinafter  mentioned.  But  nothing  in  the  act  shall  be  oonstrned 
to  require  any  such  justice  or  justices  to  hear  evidence  on  behalf  of  any  person  so  charged, 
unless  it  shsdl  appear  to  him  or  them  to  be  meet  and  conducive  to  the  ends  of  jnitice. 
By  s.  2,  before  any  person  charged  with  felony.  &c.,  shall  be  bailed  or  committed,  the 
justices  shall  take  down  in  writing  the  examination,  and  bind  witnesses  to  appear  at  the 
trial ;  and  the  examinations  are  to  be  delivered  to  the  court.  By  s.  3,  every  justice  beta 
whom  any  person  shall  be  taken  on  a  charge  of  misdemeanor  or  suspicion  thereof,  shall  take 
the  examination  of  the  person  charged,  and  the  information  upon  oath  of  thoae  who  dull 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same,  or  aa  much  thereof 
as  shall  be  material  into  writing,  before  he  shall  commit  to  prison  or  require  bail  frofli 
the  person  so  charged ;  and  in  every  case  of  bailment  shall  certify  the  bailment  in  writing; 
and  shall  have  authority  to  bind  all  persons  by  recognizance  to  appear  to  proaecvte  or 
give  eridence  against  the  party  accused,  in  like  manner,  as  in  cases  of  felony;  andshiH 
subscribe  all  examinations,  informations,  bailments  and  recognizances,  and  deliver,  or 
cause  the  same  to  be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial  is  to 
be,  before  or  at  the  opening  of  the  court  in  like  manner,  as  in  cases  of  felony.  By  >.  4, 
upon  inquisitions  whereby  any  person  shall  be  indicted  for  manslaughter  or  murder,  or 
as  an  accessary  to  murder,  the  coroner  is  to  take  the  evidence  in  writing,  and  naj 
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Athenian  magistrates,  when  they  took  a  solemn  oath,  never  to  Pott.  Antiq. 

keep  a  cituen  in  bonds  that  could  give  three  sureties  of  the  **•  '•  ^  **• 

same  quality  with  himself,  did  it  with  an  exception  to  such  as 

had  embezzled  the  public  money,  or  been  guilty  of  treasonable 

ptvcdces.     To  refuse  or  delay  to  bail  any  person  bailable,  is  an 

oifenoe  against  the  liberty  of  the  subject,  in  any  magistrate  by 

the  OHnmon  law,  as  well  as  by  die  Habeas   Corpus  Act, 

SI  Car.  2,  c.  2;  and  by  1  W.  &  M.  St  2,  c  1,  excessive  bail  is 

not  to  be  required ;  though  what  bail  shall  be  called  excessive, 

most  be  left  to  the  courts,  on  considering  the  circumstances  of 

the  case,  to  determine.  And  on  the  other  hand,  if  the  magistrate 

takes  insufficient  bail,  he  is  liable  to  be  fined,  if  the  criminal  2  Hawk.  P.  c. 

does  not  appear.   Bail  may  be  taken  either  in  court  or,  in  some  ^' 

particular  cases,  by  the  sheriff,  coroner,  or  other  magistrate ; 

but  most  usually  by  the  justices  of  the  peace.     By  the  ancient  2  Init  189. 

common  law,  before  and  since  the  conquest,  all  felonies  were  <31anv.  1. 14. 

bailable,  till  murder  was  excepted  by  statute :  so  that  persons  ^ 

mkdbt  be  admitted  to  bail  before  conviction  almost  in  evcrv 

2  Inst.  Iflfi 

case.     Upon  the  whole  we  may  collect  that  no  justice  of  the  «  w-i  p  n 
peace  can  bail,  upon  any  accusation  of  treason,  or  murder ;  129. 
but  that  in  all  other  cases  bail  are  admissible  (by  2  Inst  189. 

The  court  of  queen's  bench  or  any  judge  thereof  in  time  of  Late*"*  ^2. 
mcation  may  bfdl  for  any  crime  whatsoever,  be  it  treason,  n*  b  nT* 
murder  (c)  or  any  other  offence  according  to  the  circumstances  298. 

Jnad  by  recogDuiance  all  persons  knowing  anything  of  the  offence,  to  appear  at  the  next 
ioot  of  oyer  and  terminer  and  general  gaol  delivery,  to  prosecute  or  give  evidence,  and 
he  conmer  must  certify  and  subscribe  the  evidence,  recognizance,  and  inquisition,  and 
leliver  the  same  to  the  proper  officer  of  the  court,  in  which  the  trial  is  to  be  before  or  at 
he  opening  of  the  court. 

By  5  &  6  Wm.  4,  c.  33,  s.  3,  after  stating  that  in  many  cases  the  taking  of  bail  for  the 
ippeaiance  of  persons  charged  with  felony,  maybe  safely  admitted  without  endangering 
he  appearance  of  such  persons  to  take  their  trial  in  due  course  of  law,  and  it  is  there- 
ore  expedient  in  such  cases  to  amend  and  extend  the  provisions  of  7  Geo.  4,  c.  64,  it 
i  enacted,  that  it  shall  be  lawful  for  any  two  justices  of  the  peace,  if  they  shall  think  fit, 
f  whom  one  or  other  shall  have  signed  the  warrant  of  commitment,  to  admit  any  person 
T  persons  charged  with  felony,  or  against  whom  any  warrant  for  commitment  for  felony 
i  signed,  to  bail  in  the  manner  and  according  to  the  provisions  of  7  Geo.  4,  c.  64,  in 
uch  sum  or  sums  of  money,  and  with  such  surety  or  sureties  as  they  shall  think  fit, 
Jid  notwithstanding  such  person  or  persons  shall  have  confessed  the  matter  laid  to  his 
»r  their  charge,  or  notwithstanding  such  justices  shall  not  think  that  such  charge  is 
nroundless,  or  shall  think  that  the  circumstances  are  such  as  to  raise  a  presumption  of 
^ilt. 

(6)  See  now  the  provisions  on  this  subject,  7  Geo.  4,  c.  64,  and  5  &  6  Wm.  4,  c.  33, 
Ate,  note  (a)  to  this  chapter. 

(e)  In  omnibus  placitus  de  felonia  solet  accusatus  per  plegios  dimitti,  praeterquam,  in 
ilacito  de  homicidio.    Sciendum  tamen  quod,  in  hoc  placito,  non  solet  accusatus  per 
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iComyB'sDig.  of  the  case,  except  only  such  persons  as  are  committed  b; 
Iff'  ^J?^I  either  house  of  parliament,  so  lonir  as  the  session  lasts ;  <»r  such 

Skio.  683.  .      VT.  •»  "©  '  ^ 

Salk  10&        ^  ^^  committed  for  contempts  by  any  of  the  queens  superior 

Stnu  911.         courts  of  justice. 

Comnutmeiit.         If  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 

he  is  to  be  committed  to  the  county  goal  by  the  mittimMi  of 
the  justice,  or  warrant  under  his  hand  and  seal,  containing  the 

2  Hal.  P.  C.     cause  of  his  commitment,  there  to  abide  till  delivered  by  due 

1^^*  course  of  law.     But  this  imprisonment  is  only  for  safe  custodji 

and  not  for  punishment 


CHAPTER  XXm. 


OF   THE  SEVERAL   MODES  OF   PBOSECUTION. 


Ofthesereral        ^^^  ^^^^  ^^P  towards  the  punishment  of  the  ofiendenii 
modes  of  pro.     their  prosecution,  or  the  manner  of  their  formal  accusatkm; 

socutioii 

and  this  is  either  upon  a  previous  finding  of  the  &ct  by  an 
inquest  or  grand  jury,  or  without  such  previous  finding.  The 
former  way  is  either  by  presentment,  or  indictment 
Pkvsentmont,  -^  presentment,  generally  taken,  is  a  very  comprehensive 
by  grand  jury ;  term ;  including  not  only  presentments  properly  so  caUed,  but 
jivy;  and  by  al^o  inquisitions  of  office,  and  indictments  by  a  grand  juij. 
the  sheriflfs       A  presentment,  properly  speaking,  is  the  notice  taken  by » 

uTb.  Eire.     8"^^  J"^  ^^  ^y  ^ff^^^^  ^"^  ^^"^  ^^  knowledge  or  ob- 
narch.l.4,c.  5.  servadon,  without  any  bill  of  indictment  laid  before  theni;  at 

the  suit  of  the  queen ;  as  the  presentment  of  a  nuisance,  a  libel, 
and  the  like ;  upon  which  the  officer  of  the  court  must  afie^ 
Inst  739.  wards  fi*ame  an  indictment  before  the  party  presented  can  be 
put  to  answer  it  An  inquisition  of  office  is  the  act  of  a  JU17 
summoned  by  the  proper  officer,  to  inquire  of  matters  reUtbg 
to  the  crown,  upon  evidence  laid  before  theuL  Some  of  these 
are  in  themselves  convictions,  and  cannot  afterwards  be  tor 
versed  or  denied,  and  therefore  the  inquest  or  jury  ought  to 
hear  all  that  can  be  alleged  on  both  sides.  Of  this  nature  are 
all  inquisitions  of  felo  de  se  ;  of  flight  in  persons  accused  of 
felony ;  of  deodands,  and  the  like ;  and  presentments  of  petty 
ofiences  in  the  sheriff's  toum,  or  court  leet,  whereupon  the  pie- 
siding  officer  may  set  a  fine.     Other  inquisitions  may  be  afier- 


plegioB  dimitti,  niri  ex  regis  potestatis  beneficio;  QUmo.  I.  14,  c.  1  and  3  ;  Orig.  notet^ 
BL  Com.  p.  299*  In  all  pleas  of  felony  the  accused  is  usually  discharged  upon  bail,  except 
in  the  plea  of  murder.  But  it  should  be  known  that  in  this  plea  it  is  not  usual  to 
dismiss  the  accused  on  bail,  unless  by  virtue  of  the  power  of  the  crown. 
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wards  traveraed  and  examined,  as  particularly  the  coroner's  in- 
quisition of  the  death  of  a  man,  when  it  finds  any  one  guil^ 
of  hmnicide ;  for  in  such  cases  the  offender  so  presented  must 
be  arraigned  upon  this  inquisition,  and  may  dispute  the  truth 
of  it,  which  brings  it  to  a  kind  of  indictment 

An  indictment  is  a  written  accusation  of  one  or  more  per-  indictmeiit, 
sons  of  a  crime  or  misdemeanor,  preferred  to,  and  presented  ^^f  ^^^  ^ 


apon  oath,  by  the  grand  jury.     To  this  end  the  sheriff^  of  and  presented 
every  county  is  bound  to  return  to  every  session  of  the  peace,  ^y» "®  8^"™"^ 
and  every  conmiission  of  oyer  and  terminer^  and  of  general  oa£ 
gaol  delivery,  twen^-four  good  and  lawfiil  men  of  the  county, 
acxne  out  of  every  hundred,  to  inquire,  present,  do,  and  ex- 
ecute all  those   things,   which  on  the  part  of  the   queen, 
shall  then  and  there  be  commanded  them.     They  ought  to  be 
freeholders,  and  to  what  amount,  as  well  as  the  qualifications  2  HaL  P.  c* 
of  the  petit  juiy,  is  now  settled  by  act  of  parliament  (a).     As 
many  as  appear  upon  this  panel  are  sworn  upon  the  grand  jury, 
to  the  amount  of  twelve  at  least,  and  not  more  than  twenty- 
three,  that  twelve  may  be  a  majority,  which  number,  as  well  as  WHk.  L.  L. 
the  constitution  itself,  we  find  exactly  described  so  early  as  the  J^1^»®-S". 
leign  of  king  Ethelred. 

This  grand  juiy  are  previously  instructed  in  the  articles  of 
their  inquiry  by  a  charge  from  the  judge.     They  then  with- 
draw to  sit  and  receive  indictments,  which  are  preferred  to 
them  in  the  name  of  the  queen,  but  at  the  suit  of  any  private 
proeecutor ;  and  they  are  only  to  hear  evidence  on  the  part  of 
the  prosecution ;  for  the  finding  of  an  indictment  is  only  in 
the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to 
be  tried  and  determined ;  and  the  grand  jury  are  only  to  in- 
:]uire,  upon  their  oaths,  whether  there  be  sufficient  cause  to 
call  upon  the  party  to  answer  it.     But  a  grand  jury  ought  to 
be  thoroughly  persuaded  of  the  truth  of  an  indictment,  so  fax 
Ml  their  evidence  goes,  and  not  to  rest  satisfied  merely  with 
remote  probabilities.     They  are  sworn  to  inquire  only  for  the  State  TVUb, 
body  of  the  county,  pro  corpore  comitatusy  and  therefore  they  ^*  ^^' , 
cannot  regularly  inquire  of  a  fact  done  out  of  the  county  for  diction  is™" 
which  they  are  sworn,  unless  enabled  by  act  of  parliament  limited  to  their 
And  in  general  all  offences  must  be  inquired  into,  as  well  as  ^* 

tried,  in  the  county  where  the  fact  is  committed  (6).     When 


(a)  See  6  Geo.  4»  c.  50»  8.  1. 

(6)  By  9  Geo.  4,  c  31,  s.  7»  British  subjects  may  be  tried  in  England  for  murder 
:ommitted  abroad;  and  by  s.  8,  provision  is  made  for  the  trial  of  murder  and  man- 
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the  grand  juiy  have  heard  the  evidence,  if  they  thmk  it  a 
groundless  accusation,  they  indorse  on  the  back  of  the  Inll 
"  not  a  true  bill,"  or  **  not  found,"  and  then  the  party  b  di»- 
charged  without  further  answer ;  but  a  fresh  bill  may  iSba- 
wards  be  preferred  to  a  subsequent  grand  jury. 

If  they  are  satisfied  of  the  truth  of  the  accusation,  diey 

then  indorse  upon  it  '^  a  true  bilL"    The  indictment  is  then 

said  to  be  found,  and  the  party  stands  indicted  ;  but  if  twdve 

of  the  grand  jury  assent,  it  is  a  good  presentment,  thou^  some 

2  Hal.  P.  C.     of  the  rest  disagree.     And  the  indictment,  when  so  found,  ii 

^^^'  publicly  delivered  into  court 

The  indictment  Indictments  must  have  a  precise  and  sufficient  certaintjr. 
mufit  be  clear  By  1  Hen.  5,  c.  5,  all  indictments  must  set  forth  the  christian 
to  the  name  name,  surname,  and  addition  of  the  state  and  degree,  mysteiy, 
and  description  town,  or  place,  and  the  county  of  the  offender  (c),  and  dl 

slaughter  where  the  death,  or  the  cause  of  the  death  only,  happens  in  England.  Bf 
7  Geo.  4,  c.  64,  s.  12,  provision  is  made  for  the  trial  of  offences  committed  on  die 
borders  of  counties.  By  7  Geo.  4,  c.  64,  s.  13,  offences  committed  during  a  jonnejor 
voyage,  may  be  tried  in  any  county  through  which  the  coach,  &c.  passed.  By  7  &  8 
Geo.  4,  c.  29>  s.  76,  if  any  person  having  stolen,  or  otherwise  feloniously  taken,  aaj 
chattel,  money,  valuable  security,  or  other  property,  in  any  one  part  of  the  waM 
kingdom,  shall  afterwards  have  the  same  property  in  his  possesnon  in  any  other  put 
of  ^e  united  kingdom,  he  may  be  dealt  with,  indicted,  tried,  and  punished  for  laronf 
or  theft  in  that  part  of  the  united  kingdom  where  he  shall  so  have  such  property;  and 
if  any  person  in  any  one  part  of  the  united  kingdom  shall  receive,  or  have  any  chatid, 
money,  valuable  security,  or  other  property  whatsoever,  which  shall  have  been  stobfl, 
or  otherwise  feloniously  taken,  in  any  other  part  of  the  united  kingdom,  such  penoa 
knowing  the  said  property  to  have  been  stolen,  or  othenrise  feloniously  taken,  be  mij 
be  dealt  with,  indicted,  tried,  and  punished  for  such  offence  in  that  part  of  the  viutod 
kingdom  where  he  shall  so  receive,  or  have  the  said  property.  The  act  4  &  5  Wm.  4, 
c.  36,  s.  22,  authorizes  the  central  criminal  court  to  try  offences  committed  on  the  hi^ 
seas,  indictments,  or  informations.  Under  3  &  4  Wm.  4,  c.  53,  ''An  act  for  the  pn- 
vention  of  smuggling,"  may  be  tried  in  any  county  in  England,  Scotland,  or  Irdnd 
respectively.  An  indictment  in  the  next  adjoining  county  for  an  offence  within  n 
inferior  county,  need  not  aver  that  the  former  is  the  next  adjoining  county;  butwka 
the  record  is  regularly  drawn  up,  it  may  be  stated  in  the  memorandum  or  caption' 
The  indictment  must,  however,  state  the  offence  to  have  been  committed  in  the  inferior 
county;  Rex  v.  Ooff,  R,  4'  R'  C,  C  179.  In  an  indictment  for  felony  it  is  not  necesitfj 
to  prove  affirmatively  for  the  prosecution,  that  such  a  parish  as  that  laid  in  the  inifict- 
ment  exists  in  the  county ;  Rex  v.  DowUng,  R.  S^  M.  433. 

(e)  By  7  Geo.  4,  c.  64,  s.  19»  no  indictment  or  information  shall  be  abated  by  renoa 
of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or  of  wrong  addition,  of  tke 
party  offering  such  plea,  if  the  court  shall  be  satisfied  by  affidavit,  or  otherwise,  of  tho 
truth  of  such  plea ;  but  in  such  case,  the  court  shall  forthwith  cause  the  indictment  or 
information  to  be  amended  according  to  the  truth,  and  shall  call  upon  such  party  to 
plead  thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had  been  pleaded.  By 
8.  14,  in  indictments  for  offences  committed  on  the  property  of  partners,  joint  teaaoti, 
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his  to  identify  his  person.     The  time  and  place  are  also  to  be  of  the  offender, 

floertained,  by  nammg  the  day  and  township  in  which  the  fiwit  Jj^^f  ^hcf 

ras  committed,  though  a  mistake  in  these  points  is  in  general  ftu^  done ;  and 

K>t  held  to  be  material,  provided  the  time  be  laid  previous  to  jJe^nce  ficc. 

be  finding  of  the  indictment,  and  the  place  to  be  within  the 

urisdiction  of  the  court,  unless  where    the    plea  is  laid  not 

aerely  as  a  venue^  but  as  part  of  the  description  of  the  fiwjt  2  Hawk.  P.  C. 

)ut  sometimes  the  time  may  be  very  material  where  there  is 

ny  limitation,  in  point  of  time,  assigned  for  the  prosecution  of 

fflfenders ;  as  by  7  Wm.  3,  c.  3,  which  enacts,  that  no  prosecu- 

Lon  shall  be  had  for  certain  treasons  or  misprisions  therein 

oentioned,  unless  the  bill  of  indictment  be  found  within  three 

eaiB  after  the  offence  committed ;  and  in  case  of  murder  the  Potter,  249. 

ime  of  the  death  must  be  laid  within  a  year  and  a  day  after 

he  mortal  stroke  was  given  {d).     The  offence  itself  must  also 

treenerty  or  tenanta  in  common,  it  may  be  laid  in  any  one  by  name.  By  8.  15.  pro- 
erty  belonging  to  countiea,  &c.y  may  be  laid  in  the  inhabitanta  of  the  county.    By 

>  16,  property  provided  for  the  use  of  the  poor  of  pariahea,  &c.  may  be  laid  in  the 
rerseera ;  and  materiala  for  repairing  highwaya  may  be  laid  to  be  the  property  of  the 
jurrejTor  of  highwaya  for  the  time  being,  and  it  shall  not  be  neceaaary  to  apecify  the 
imea  of  anch  overaeera  or  anrveyor.  By  a.  17»  property  of  turnpike  truata,  may  be 
id  in  the  truateea,  without  naming  them.  By  a.  18,  in  indictmenta  for  offencea  com- 
litted  on  aewera,  the  property  may  be  laid  in  the  commiaaionera,  without  naming 
ieiii» 

By  7  &  8  Geo.  4,  c.  29»  8.  21,  it  ia  not  neceaaary  in  any  indictment  for  atealing  of 
corda,  and  other  proceedinga  of  courta  of  juatice,  to  allege,  that  the  article  in  respect 
f  which  the  offence  ia  committed  ia  the  property  of  any  peraon,  or  that  the  aame  ia  of 
\j  valiie.  By  a.  22,  in  an  indictment  for  atealing  a  will,  it  ia  not  neceaaary  to  allege 
lat  anch  will,  codicil,  or  other  inatrument,  ia  the  property  of  any  peraon,  or  that  the 
ime  ia  of  any  value ;  and  by  a.  22,  in  any  indictment  for  atealing  of  writinga  relating  to 
Hd  eatate,  it  ia  sufficient  to  allege  the  thing  stolen  to  be  the  evidence  of  the  title,  or  of 
lit  of  the  title  of  the  peraon,  or  of  aome  one  of  the  peraona  having  a  preaent  interest, 
liether  legal  or  equitable  in  the  real  eatate  to  which  the  aame  relates,  and  to  mention 
Bch  ml  eatate,  or  aome  part  thereof,  and  it  ia  not  neceaaary  to  allege  the  thing  atolen 
I  be  of  any  value. 

By  9  Geo.  4,  c.  15,  in  caaes  where  a  variance  ahaU  appear  between  written  or 
rioted  evidence  and  the  record,  the  court  may  order  the  record  to  be  amended  on  pay- 
lent  of  coata. 

id)  The  datea  of  billa  of  exchange  and  other  written  inatrumenia  muat  be  truly  atated 
rben  neceaaarily  aet  out.  Deeda  must  be  pleaded,  either  according  to  the  date  they 
ear,  or  the  day  on  which  they  were  delivered.  If  any  time  atated  in  the  indictment  ia 
9  be  proved  by  matter  of  record,  it  muat  be  truly  atated.  If  the  preciae  date  of  a  fact 
e  a  neceaaary  ingredient  in  the  offence,  it  muat  be  truly  atated ;  JR.  v.  Treheame,  1 
IbodL  C  C  298.    If  the  atatute  upon  which  the  indictment  ia  framed  give  the  penalty 

>  the  poor  of  the  pariah  in  which  the  offence  waa  committed,  the  pariah  muat  be  truly 
kated.  Where  a  place  named  ia  part  of  a  deacription  of  a  written  inatrument,  or  ia  to 
e  proved  by  matter  of  record,  it  muat  be  truly  atated.    If  the  place  where  the  fact 
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be  set  forth  with  clearness  and  certamty ;  and  in  Bome  crimes 
particular  words  of  art  must  be  used,  which  are  so  af^rapri- 
ated  by  the  law  to  express  the  precise  idea  which  it  entertains 
of  the  offence,  that  no  other  words,  however  synonymous  diey 
may  seem,  are  capable  of  doing  it  Thus  in  treason  the  fids 
must  be  alleged  to  be  done  *'  treasonably,  and  against  his  aDe- 
giance."  In  indictments  for  murder  it  is  necessary  to  say  diit 
the  party  "  murdered,"  not  "  killed,"  or  «  slew"  the  other.  In 
indictments  for  felonies  the  adverb  <^  feloniously"  must  be 
used ;  and  for  burglaries  *^  burglariously ;''  and  all  these  to  as- 
certain the  intent  In  rapes  the  word  ''  ravished"  is  necea- 
sary.  So  in  larcenies  the  words  "  feloiuously  took  and  canied 
away,"  are  necessary ;  for  these  only  can  express  the  offienoe. 
In  indictments  for  murder,  the  lengdi  and  depth  of  the  wound 
should  be  expressed,  that  it  may  appear  to  the  court  to  hcve 
been  of  a  mortiJ  nature ;  but  if  it  goes  through  the  body,dieD 
its  dimensions  are  immaterial,  for  it  is  apparently  suflBdent  to 
have  occasioned  death.  Also  where  a  limb,  or  the  like,  is 
5  Rep.  122.      absolutely   cut   off,    there    such    description    is    impoaaiUe 

Lastly,  in  indictments,  the  value  of  the  thing  which  ia  the 
subject  or  instrument  of  the  offence,  must  sometiines  be  ex- 
pressed. In  indictments  for  larcenies  this  is  necessary,  that  it 
may  appear  whether  entitled  or  not  to  the  benefit  of  deigy. 
In  homicide  of  all  sorts  it  is  necessary,  as  the  weapon  wiA 
which  it  is  committed  is  forfeited  to  the  king  as  a  deodattd(4 
The  only  species  of  proceeding  at  the  suit  of  the  queen,  widi- 


occurred  be  a  necessary  ingredient  in  the  offence,  it  moat  be  tmly  staled;  and  thi 
slightest  variance  in  these  several  respects  between  the  indictment  and  evidence,  wiO  is 
felonies*  be  fatal,  and  the  defendant  must  be  acquitted ;  but  in  some  of  the  above  cum 
the  variance  may,  in  misdemeanors,  be  amended  by  9  Geo.  4,  c.  15.  Where  a  time  ii 
limited  for  preferring  an  indictment,  the  time  laid  should  appear  to  be  within  the  tine 
so  limited.  What  is  here  said  as  to  place,  relatea  merely  to  ipecto/  oentie,  and  most  be 
distinguished  from  the  place  when  stated  as  matter  of  local  desenpUon,  for  where  t 
place  is  stated  as  matter  of  local  description,  the  slightest  variance  between  the  deicrip- 
tion  of  it  in  the  indictment  and  the  evidence  will  be  fatal. — Arehbold's  Om.  PfeaAy 
and  Evid,  by  Jervis,  7th  ed.  p.  38. 

(e)  A  variance  in  the  number  of  the  articles,  or  in  their  value,  is  immaterial,  profided 
the  value  proved  be  sufficient  to  constitute  the  offence  at  law.  So  if  there  be  ten  dit* 
ferent  species  of  goods  enumerated,  and  the  prosecutor  prove  a  larceny  of  any  ooe  or 
more  of  sufficient  value,  it  will  be  sufficient,  although  he  fail  in  hia  proof  of  the  rat— 
Crim.  Pleading  and  Evid,  by  Jervis,  7th  ed,  p,  46.  When  value  is  essential  to  constitote 
an  offence,  and  the  value  is  ascribed  to  many  articles  collectively,  the  offence  mast  be 
made  out  as  to  every  one  of  those  articles,  the  grand  jury  having  ascribed  that  Tiloe 
only  to  all  those  articles  collectively.     Rex  v.  Forsyth,  Jl  and  R.  C.  C.  274. 
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t  a  previous  indictment  or  presentment  by  a  grand  jury,  is  iDfonnitioni, 
It  of  information.     Informations  are  of  two  sorts ;  first,  those  f^  wme jointly 
ich  are  partly  at  the  suit  of  the  queen  and  partly  at  that  of  a  .^  the  tub- 
jject ;  and  secondly,  such  as  are  only  in  the  name  of  the  |**^*\1°**  ■®™* 
een.     The  former  are  usually  brought  upon  penal  statutes,  only ;  uie 
ich  inflict  a  penalty  upon  conviction  of  the  offender,  one  *=>"»«'  "^ 

^  *f     ^  '  upon  penal 

rt  to  the  use  of  the  queen,  and  the  other  to  the  use  of  the  gtatutes.    The 

brmer ;  and  are  a  sort  of  qui  tarn  actions,  only  carried  on  jj^^^^hMfVi 

a  criminal  instead  of  a  civil  process.  By  31  Eliz.  c.  5,  no  pro-  limited. 

ration  upon  any  penal  statute,  the  suit  and  benefit  whereof 

\  limited  in  part  to  the  queen,  and  in  part  to  the  prosecutor,  can 

brought  by  any  common  informer  after  one  year  is  expired 

ice  the  conmussion  of  the  offence ;  nor  on  behalf  of  the  crown 

er  the  lapse  of  two  years  longer ;  nor,  where  the  forfeiture  is 

ginally  given  only  to  the  queen,  can  such  prosecution  be  had 

er  two  years  firom  the  commission  of  the  offence  (/). 

Informations  exhibited  in  the  name  of  the  queen  alone,  are  of  J**™**^^^ 

0  kinds ;  first,  those  which  are  properly  her  own  suits,  and  queen. 
xl  ex  officio  by  the  attorney-general;  secondly,  those  in 

lidi,  though  the  queen  is  the  nominal  prosecutor,  yet  it  is  at 

1  relation  of  some  private  person  or  common  informer; 
i  they  are  filed  by  the  queen's  coroner  and  attorney  in  the 
irt  of  queen's  bench,  called  the  master  of  the  crown  office, 
le  objects  of  the  queen's  own  prosecutions,  filed  ex  officio  by 
i  attorney-general,  are  properly  such  enormous  misdemeanors 

peculiarly  tend  to  disturb  or  endanger  her  government,  or 
molest  or  affiront  her  in  the  regular  discharge  of  her  royal 
ictions.  The  objects  of  the  other  species  of  informations 
>d  by  the  master  of  the  crown-office,  upon  the  complaint  or 
ation  of  a  private  subject,  are  any  gross  or  notorious  mis- 
meanors,  riots,  batteries,  libels,  and  other  immoralities  of  an 
x>cious  kind.     When  an  information  is  filed  either  thus,  or  2  Hawk.  P.  C. 

the  attorney-general  ex  officio^  it  must  be  tried  by  a  petit 
7  of  the  county  where  the  offence  arises ;  after  which,  if 
I  defendant  be  found  guilty,  the  court  must  be  resorted  to 
*  his  punishment  But  these  informations,  of  every  kind, 
I  confined,  by  the  constitutional  law,  to  mere  misdemeanors 
ly,  for  wherever  any  capital  offence  is  charged,  the  same  law 
quires  that  the  accusation  be  warranted  by  the  oath  of  twelve 
m  before  the  party  shall  be  put  to  answer  it  And  by  4  & 
V^m.  &  M.  c.  18,  the  clerk  of  the  crown  shall  not  file  any 
brmation  without  express  direction  firom  the  court  of  queen's 


(/)  See  ante,  p.  375. 
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bench ;  and  every  prosecutor  shall  give  security  to  prosecute 
the  same  with  effect,  and  to  pay  costs  to  the  defendant  if  he  be 
acquitted,  unless  the  judge  who  tries  the  information,  shall  cer- 
tify there  was  reasonable  cause  for  filing  it ;  and  at  all  events 
pay  costs,  unless  the  information  be  tried  within  a  year  after 
issue  joined.  But  informations  exhibited  by  the  attcmiej- 
general  are  not  affected  by  this  statute. 
Infonnations  There  is  one  species  of  informations  still  fiurther  regulated 

^^  V^J^l.^    by  9  Ann.  c  20,  viz.y  those  in  the  nature  of  a  writ  of  am 

ramtOf  now  con-      •'  '  '  ^  ^         ^  •    •    i 

sidered  as  warratitOy  before  explained  {g)y  which  is  properly  a  criminii 

ranw^JSgL      prosecution,  though  usually  considered  as  merely  a  dril  pro- 
ceeding. 


CHAPTER  XXIV. 


In  treason  or 
felony. 

In  misde- 
meanors. 


Oatlawry  in 
treason  or 
felony. 


OF   PROCESS  UPON  AN  INDICTBIENT. 

We  have  hitherto  supposed  the  offender  to  be  in  custodf 
before  the  finding  of  the  indictment,  in  which  case  he  k 
immediately,  or  as  soon  as  convenience  permits,  to  be  anaigDed 
thereon.  But  if  he  has  fled  or  secretes  himself  in  asplA 
cases ;  or  has  not  in  smaller  misdemeanors  been  bound  over  to 
appear  at  the  assizes  or  sessions,  still  an  indictment  may  be 
preferred  against  him  in  his  absence.  And  if  it  be  found,  then 
process  must  issue  to  bring  him  into  court ;  for  the  indictment 
cannot  be  tried  unless  he  personally  appears. 

In  all  cases  of  treason  or  felony,  the  practice  is  to  isBoet 
capias  to  bring  in  the  defendant  (a).  And  in  the  case  of 
misdemeanors  it  is  usual  to  have  a  bench  warrant  against  tk 
defendant,  or  for  a  judge  of  the  queen's  bench,  upon  certi- 
ficate of  an  indictment  found,  to  award  a  writ  of  ciq[>ias  imnio- 
diately  to  bring  him  in. 

But  if  he  al^conds,  and  is  to  be  pursued  to  an  oudawiyi 
after  the  writ  otcapias^  the  defendant  shall  be  put  in  the  exigad: 


(g)  See  ante,  p.  375. 

(a)  Od  a  bill  being  found  (at  sessions)  for  felony,  if  the  party  indicted  be  not  in  cu- 
tody,  or  under  recognizance  to  appear,  the  court  will,  on  application  to  the  derk  of  thi 
peace,  issue  a  capiaa,  tested  by  the  two  senior  justices  who  are  present  If  the  de> 
fendant  does  not  appear,  is  not  taken,  or  escapes  after  being  taken,  an  aUoM  and  pkn» 
capias  will  issue  in  succession ;  and  if  unavailing,  a  writ  of  exigent  By  4  &  5  W.&)L 
c.  22,  s.  4,  a  writ  of  proclamation  must  issue  at  the  same  time  as  the  exigent,  beniiC 
the  same  teste  and  return,  requiring  generally  the  defendant  to  render  himadf  to  Ai 
sheriff,  so  that  he  may  have  his  body  before  the  justices  on  the  return  day  of  Ai 
exigent;  K  v.  Yandell,  4  T.  R.  521,  535.— DicJtefwoii'*  Quarter  Sess,  Prae.  hg  Seijmi 
Tal/ourd,  ith  ed.  p.  182. 
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latis,  he  shall  be  exacted,  proclaimed,  or  required  to  surrender, 
t  five  county  courts ;  and  if  he  be  returned  quinto  exactusy 
[id  does  not  appear  at  the  fifth  exaction  or  requisition,  then 
e   is   adjudged  to  be  outlawed.      The  punishment  for  out- 
Kwries  upon  indictments  for  misdemeanors,  is  the  same  as  for 
atlawries  upon  civil  actions.     But  an  outlawry  in  treason  or  2  HaL  P.  C. 
slony  amounts  to  a  conviction  and  attainder  of  the  offence  ?^.  p  ^ 
haiged  in  the  indictment,  as  much  as  if  the  offender  had  been  497. 
bond  guilty  by  his  country.     His  life  is,  however,  still  under  Bracton,  fol. 
he  protection  of  the  law,  and  such  outlawry  may  be  frequently 
leveraed  by  writ  of  error. 

Writs  of  certiorari  may  be  had  at  any  time  before  trial,  to  Indictment 
remove  the  indictment,  and  all  proceedings  thereon,  from  any  SSJjd'bT'cer. 
inferior  court  of  criminal  jurisdiction  into  the  court  of  queen^s  tiorari. 
bench  (6),  the  sovereign  ordinary  court  of  justice  in  criminal 
caoses ;  and  this  is  often  done  for  one  of  these  purposes ;  either 
to  consider  and  determine  the  validity  of  appeals  or  indictments 
and  the  proceedings  thereon,  and  to  quash  or  confirm  them  as 
there  is  cause ;  or  where  it  is  surmised  that  a  partial  or  insuffi- 
cient trial  will  probably  be  had  in  the  court  below,  the  indict- 
ment is  removed,  in  order  to  have  the  prisoner  or  defendant  tried 
at  the  bar  of  the  queen's  bench,  or  before  the  justicesof  nm^t^; 


(&)  By  5  &  6  Wm.  4,  c.  33,  a.  1,  no  certiorari  shall  issue  to  remove  any  indictment  or 

jveieiitment  into  the  queen's  hench  from  any  court  of  session,  assize,  oyer  and  ter- 

aoner  and  gaol  delivery,  or  any  court  at  the  instance  of  the  prosecutor,  or  any  other 

lanoii,  (except  the  attorney-general)  without  motion  first  made  in  the  queen's  bench, 

or  before  some  judge  of  that  court,  and  leave  obtained,  in  the  same  manner  as  similar 

flMMions  might  then  be  made,  and  leave  given,  where  the  appUcation  was  made  by  the 

tendant.    By  s.  2,  in  extension  of  the  powers  of  5  &  6  Wm.  &  M.  c.  11,  instead  of 

4e  reeognizance  then  required  to  be  entered  into  before  the  allowance  of  a  writ  of 

C'Bitionri,  every  person  indicted  or  presented  in  any  court  of  session,  assize,  oyer  and 

^^nniner,  gaol  delivery,  or  any  other  court,  who  shall  obtain  a  writ  of  certiorari  for 

^^cmoring  any  indictment  or  presentment  whatever  into  the  court  of  queen's  bench,  not 

'^^ng  in  custody  for  want  of  bail  to  answer  such  indictment  or  presentment,  shall,  be- 

ytt  the  allowance  of  such  writ,  enter  into  a  recognizance  before  one  of  her  majesty's 

'^latices  of  the  court  of  queen's  bench,  or  before  a  justice  of  the  peace  of  the  county  or 

4ace  in  which  the  oifence  is  charged  to  have  been  committed,  or  in  which  such  person 

'bdl  reside,  in  such  sum,  and  with  such  sureties  as  the  said  court  of  queen's  bench,  or 

^He  of  her  majesty's  justices  of  the  said  court,  shall  by  indorsement  on  the  said  writ, 

^fder  and  direct,  which  recognizance  shall  contain  the  same  conditions  as  were  then 

tiquired  by  the  said  act,  5  &  6  Wm.  &  M.  c.  1 1,  and  S  &  9  Wm.  3,  c.  33 ;  and  the  pro- 

ifkma  of  the  said  acts  as  to  costs  or  otherwise,  shall  extend  to  such  last  mentioned 

Qeogfiisances ;  and  every  person  being  in  custody  for  want  of  bail  to  answer  the  charge 

mitained  in  such  indictment  or  presentment,  shall  be  detuned  in  custody  until  the 

ilce  recognizances  shall  have  been  entered  into,  or  until  such  person  be  discharged  by 

lue  eourse  of  law. 

Q  Q 
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or  it  is  so  removed,  in  order  to  plead  the  queen's  pflidondM; 
2  Hal.  P.  C.  or  to  issue  process  of  outlawry  against  the  offiender,  intki 
^^^*  counties  or  places  where  the  process  of  the  inferior  judgaini 

not  reach  him.     Such  writ  of  certiorari,  when  iasiied  fllj 
delivered  to  the  inferior  court,  supersedes  its  juri8dictxiD,flt| 
invaUdates  all  subsequent  proceedings  therein;   unk 
court  of  queen's  bench  remands  the  record  to  the  comt 
to  be  there  tried  and  determined.    A  certiorari  mtiyh^i 
at  the  instance  of  either  the  prosecutor  or  the  defendant:  All 
former  as  a  matter  of  right,  the  latter  as  amatter  cSdi«sx6m^i 
iS^^^'  ^*  ^*  *^^  therefore  it  is  seldom  granted  to  remove  indictmoitBte^ 
4  Burn.  749.     ^^  justices  of  gaol  dehveiy,  or  after  issue  joined,  or  tuu&Ml: 
of  the  &ct  in  any  of  the  courts  below.     At  this  stage  i 
prosecution  also  it  is,  that  indictments  found  by  the  grand  j^; 
against  upeer,  must  in  consequence  of  a  writ  o{  certiorari,h^ 
certified  and  transmitted  into  the  court  of  parliament ;  and  Ait, 
in  places  of  exclusive  jurisdiction,  as  the  two  unifeniliil 
indictments  must  be  delivered,  upon  challenge  and  dumrf' 
cognizance,  to  the  courts  therein  established  to  be  there  tmi  ] 
and  determined. 


CHAPTER  XXV. 


OF  ARRAIGNMENT  AND  ITS  INCIDENT& 


Ofamigii.  When  the  offender  cither  appears  voluntarily  to  an  u 

"**^°^'  ment,  or  was  before  in  custody,  or  is  brought  in  upon  erimiiil 

process  to  answer  it  in  the  proper  court,  he  is  immediatdjtB 

be  arraigned  thereon.     This  is  nothing  else  but  to  call  dtf 

prisoner  to  the  bar  of  the  court,  to  answer  the  matter  ehugeii 

2  Hil.  P.  c.     upon  him  in  the  indictment     The  prisoner  is  to  be  called  to 

ib'd  219  ^^  ^^^  ^^  name,  and  desired  to  hold  up  his  hand.    Tbesk  dtf 

indictment  is  read  to  him  distinctly,  that  he  may  fiilly  mi/f' 

stand  his  charge.     After  which  it  is  demanded  of  him  wbetber 

he  be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not 

guilty. 
And  iu  inci-         .  When  a  criminal  is  arraigned  he  either  etandi  mtti,  tf 

confesses  the  fact ;  which  circumstances  we  may  call  micnMt 
to  the  arraignment;  or  else  he  pleads  to  die  indictment 
Regularly  a  prisoner  is  said  to  stand  mute,  when,  being  anajgneu 
for  treason,  or  felony,  he  either  makes  no  answer  at  aD:  tf 


dents. 
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•wers  foreign  to  the  purpoee,  or  with  such  matter  as  is  not 

oiwable;  and  will  not  answer  otherwise:  or,  upon  having 

saded  not  guilty,  he  refuses  to  put  himself  upon  the  country.  '^  Hal.  P.  C. 

he  says  nothing,  the  court  may  ex  officio  empanel  a  jury 
inquire  whether  he  stands  obstinately  mute,  or  whether  he 
dumb,  ex  visitatione  Dei.    If  the  latter  appears  to  be  the 

■e,  the  judges  of  the  court,  are  to  proceed  to  the  trial,  and  13^^^  ^  ^ 

amine  all  points  as  if  he  had  pleaded  not  guilty  (a). 

The  other  incident  to  arraiirnment  exclusive  of  the  plea,  is  Confession, 

,  ^  ,       ,  r       ^         which  IS  either 

e  prisoner's  actual  confession  of  the  indictment ;  and  upon  a  simple, 
uxfie  and  plain  confession,  the  court  has  nothing  to  do  but  to 
mund  judgment 

It  has  been  usual  for  the  justices  of  the  peace,  by  whom  any  o'  by  approve- 
ersoDS  charged  with  felony  are  committed  to  gaol,  to  admit 
Qme  one  of  their  accompUces  to  become  a  witness  (or  as  it  is 
generally  termed  king's  evidence)  against  his  fellows ;  upon  an 
iaplied  confidence  which  the  judges  have  usually  countenanced 
nd  adopted,  that  if  such  accompUce  makes  a  fiill  and  complete 
dboovery  of  that  and  of  all  other  felonies  to  which  he   is  Rex «.  Rudd, 
examined  by  the  magistrate,  and  afterwards  gives  his  evidence  3  ona^^^^ 
without  prevarication  or    fraud,    he    shall    not    himself  be  reserred 
prosecuted  for  that  or  any  other  previous  offence  of  the  same   BaSey,  Oct. 
liegree  (6>  1775. ' 

(a)  By  7  &  8  Geo.  4,  c.  28»  8.  1,  if  any  person  not  having  the  privilege  of  peerage 
'eing  arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead  "  not 
^>iilty/'  he  shall  by  such  plea,  without  any  further  form,  be  deemed  to  have  put  him- 
ilf  iqxm  the  country  for  trial,  and  the  court  shall  in  the  usual  manner  order  a  jury  for 
^  trial  of  such  person.  By  s.  2,  if  any  person  being  arraigned  for  treason,  felony, 
Oacy,  or  misdemeanor,  shall  stand  mute  of  malice,  or  will  not  answer  directly  to  the 
idictment  or  information,  it  shall  be  lawful  for  the  court,  if  it  think  fit,  to  order  the 
Uiper  officer  to  enter  a  plea  of  not  guilty  on  behalf  of  such  person ;  and  the  plea  so 
Honed,  ahall  have  the  same  effect  as  if  such  person  had  actually  pleaded  the  same. 

(b)  The  testimony  of  an  accompUce  becoming  king's  evidence  is  effectual  only  when 
mfirmed  by  unimpeachable  proof;  PhUUpps  on  Evid,  34.  Mr.  Christian  observes 
tg9,  (B.  C.  vol.  4, p.  330,)  ''in  the  case  of  Mrs.  Rudd,  in  which  this  subject  is  clearly 
id  aUy  explained  by  Lord  Mansfield,  and  again  by  Mr.  J.  Aston,  in  delivering  the 
linion  of  aU  the  judges  {Cowp,  p,  331),  it  is  laid  down  that  no  authority  is  given  to  a 
■lica  of  the  peace  to  pardon  an  offender,  and  to  tell  him  he  shall  be  a  witness  at  all 
rents  against  others ;  but  where  the  evidence  appears  insufficient  to  convict  two  or 
ore  without  the  testimony  of  one  of  them,  the  magistrate  may  encourage  a  hope  that 
I  wbo  will  behave  fairly,  and  disclose  the  whole  truth,  and  bring  the  others  to  justice, 
tail  bunself  escape  punishment.  But  this  discretionary  power  exercised  by  tiie  jus- 
B0a  of  the  peace,  is  founded  in  practice  only,  and  cannot  control  the  authority  of  the 
tort  of  gaol  delivery,  and  exempt,  at  all  events,  the  accomplice  from  being  prosecuted. 

motion  is  always  made  to  the  judge  for  leave  to  admit  an  accompUce  to  be  a  witness, 
id  unlass  he  should  see  some  particular  reason  for  a  contrary  conduct,  he  may  prefer 

Q  Q  2 
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The  pritoner's        TiiE  plea  of  the  prisoner,  or  defensive  matter  alleged  bylui 

^  *"'  on  his  arraignment,  if  he  does  not  confess,  or  stand  miite,ii 

either  a  plea  to  the  jurisdiction ;  a  demurrer ;  a  plea  in  abtte- 
mcnt ;  a  special  plea  in  bar ;  or  the  general  issue. 

A  plea  to  the         A  plea  to  the  jurisdiction,  is  where  an  indictment  is  talwi 

^        ^  ^*       before  a  court  that  has  no  cognizance  of  the  offence;  astf  • 

man  be  indicted  for  a  rape  at  the  sheriff's  toum,  or  fiir  tresn 
at  the  quarter  sessions ;  in  these,  or  similar  cases,  he  may  except 

2  HaL  P.  c.     ^  ^^®  jurisdiction  of  the  court,  without  answering  at  all  to  Ae 

256.  crime  alleged. 

A  demurer  to         A  demurrer  to  the  indictment  is  incident  to  criminal  CM% 

the  indictment   ^  ^^y  ^  ^j^jj^  ^j^^^  ^^  £^^  ^  ^^^  jg  allowed  tO  be  tn«^ 

but  the  prisoner  joins  issue  upon  some  point  of  law  in  dtf 
indictment,  by  which  he  insists  that  the  &ct,  as  stated,]! no 
felony,  treason,  or  whatever  the  crime  is  allied  to  be. 

Plea  in  abate-  A  plea  in  abatement  is  principally  for  a  misnomer,  a  wrong 
name  or  a  false  name  to  the  prisoner.  But  such  plea  is  dov 
rendered  nugatory  by  7  Geo.  4,  c  64,  s.  19  (a). 

Special  pleat  Special  pleas  in  bar ;  which  go  to  the  merits  of  the  indkH- 
ment,  and  give  a  reason  why  the  prisoner  ought  not  to  answer 
it  at  all,  nor  put  himself  upon  his  trial  for  the  crime  alleged,  are 
of  four  kinds :  a  former  acquittal,  a  former  conviction,  a  fixiner 
attainder,  or  a  pardon  (6). 


ment. 


in  bar. 


the  one  to  whom  this  encouragement  has  been  given  by  the  Justice  of  the  peace.**  Aad 
again,  "  the  claim  of  the  witness  to  mercy  does  not  extend  beyond  those  oSkom  it 
which  he  has  been  connected  ^vith  the  prisoner,  and  concerning  which  he  has  prefioadf 
undergone  an  examination ;  and  with  regard  to  those  crimes,  he  maybe  cnMS-examiBcd 
by  the  counsel  for  the  prisoner,  but  of  course  he  may  refuse  to  criminate  himadf  d 
other  charges  against  which  that  prosecution  affords  him  no  protection." 

(a)  By  7  Geo.  4,  c.  64,  s.  19,  no  indictment  or  information  shall  be  abated  by  reMM 
of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or  of  wrong  addition  of  Ai 
party  offering  such  plea,  if  the  court  shall  be  satisfied  by  affidavit,  or  otherwise,  of  At 
truth  of  such  plea ;  but  in  such  case  the  court  shall  forthwith  cause  the  indictaieiit  or 
information  to  be  amended  according  to  the  truth,  and  shall  call  upon  such  pntyto 
plead  thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had  been  pleaded. 

(6)  A  plea  of  autrefois  acquit  cannot  be  pleaded  unless  the  facts  charged  in  the  seeoni 
indictment  would,  if  true,  have  sustained  the  first.  Eex  v.  VandercomJb,  2  But,  P.  C 
519. 
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The  plea  of  autrefois  acquit^   or  a  former   acquittal,    is  Pleaofautre- 
rounded  on  this  universal  maxim  of  the  common  law  of  Eng-  ^^"  **^***^' 
nd,  that  no  man  is  to  be  brought  into  jeopardy  of  his  life,  more 
lan  once,  for  the  same  offence. 

The  plea  of  autrefois  convict ^  or  former  conviction  for  the  Plea  of  autre- 
ane  identical  crime,  depends  upon  the  same  principle  as  the  ^^^  con^>ct. 
nner,  that  no  man  ought  to  be  twice  brought  in  danger  of 
is  life  for  the  same  crime  (e). 

The  plea  of  autrefois  attaint^  or  a  former  attainder,  is  a  Plea  of  autre- 
wxi  plea  in  bar,  if  it  be  for  the  same  offence  (rf).  ^°"  '"**°^- 

A  pardon  may  be  pleaded  in  bar,  as  at  once  destroying  the  A  pardon, 
ttd  and  purpose  of  the  indictment,  by  remitting  that  punish-  J^^^^^e^J^bc 
lent  which  the  prosecution  is  calculated  to  inflict  {e).  fore  sentence*^ 

In  criminal  prosecutions  in  favorem  vitce,  when  a  prisoner's  P*^*^ 
lea  in  bar  is  found  against  him  upon  issue  tried  by  a  jury,  or  b^of  ^"^'^ 
djudged  against  him  in  point  of  law  by  the  court ;  still  he  eluded  by  any 
B  not  to  be  concluded  or  convicted  thereon,  but  shall  have  **  *  **°  P  ^^' 
odgment  o{  respondeat  ouster,  and  may  plead  over  to  the  felony 
lie  general  issue,  not  guilty ;  for  the  law  allows  many  pleas,  by  2  Hal.  P.  C. 
rtidi  a  prisoner  may  escape  death,  but  only  one  plea,  in  con-  23^- 
sequence  whereof  it  can  be  inflicted,  viz.,  on  the  general  issue. 

The  general  issue,  or  plea  of  not  guilty  (/),  is  pleaded  by  The  general 
tke  prisoner  viva  voce  at  the  bar.  In  case  of  an  indictment  of 
felony  or  treason,  there  can  be  no  special  justification  put  in 
Jy  way  of  plea.  As,  on  an  indictment  for  murder,  a  man 
iimot  plead  that  it  was  in  his  own  defence  against  a  robber 
Q  the  highway,  or  a  burglar ;  but  he  must  plead  the  general 
iBoe  not  guilty,  and  give  this  special  matter  in  evidence.  For, 
esides,  that  these  pleas  do  in  efiect  amount  to  the  general 


issue. 


(c)  By  6  Geo.  4»  c.  25,  s.  4,  the  beDciit  of  the  allowance  of  clergy  was  restricted  to 
le  individual  charge  upon  which  it  was  allowed ;  and  now  a  previous  conviction  can 
ify  be  pleaded  in  bar  of  any  subsequent  indictment  for  the  felony  of  which  the  defen- 
iDt  haa  previously  been  convicted. — Archbold*s  Crim,  Pleading  and  Evid,  by  Jerois,  7th 
Ip.  S6. 

id)  By  7  &  8  Geo.  4,  c.  28,  s.  4,  no  plea  setting  forth  any  attainder  shall  be  pleaded 
i  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence  as  that  charged  in 
te  indictment. 

(«}  See  as  to  the  effect  of  a  free  or  conditional,  7  &  8  Geo.  4,  c.  28,  s.  13,  post,  p.  613. 
(/)  By  7  &  8  Geo.  4,  c.  28,  s.  1,  if  any  person  not  having  the  privilege  of  peerage 
ling  arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead  "  not 
liltj,"  he  shall  by  such  plea,  without  any  further  form,  be  deemed  to  have  put  himself 
ion  the  country  for  trial ;  and  the  court  shall  in  the  usual  manner  order  a  jury  for 
e  trial  of  such  person ;  and  see  as  to  refusing  to  plead,  sec.  2  of  the  same  statute, 
ite,  p.  595. 
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issue,  the  chains  of  a  traitorous  or  felonious  intent,  are  the 
points  and  very  gist  of  the  indictment,  and  must  be  answeied 
directly,  by  the  general  negative,  not  guilty ;  and  die  jmj 
upon  the  evidence,  will  take  notice  of  any  defensive  matter, 
and  give  their  verdict  accordingly,  as  efiectually  as  if  it  were^ 
2  Hal  P  c  ^^  could  be,  specially  pleaded :  so  that  this  is,  upon  all  aoooimti^ 
258.  '    '    '     the  most  advantageous  plea  for  the  prisoner  (9). 


CHAPTER  XXVIL 


OF   TRIAL   AND  CONVICTION. 


Of  trial.  When  a    prisoner,  on  his   arraignment  has  pleaded  wd 

guilty y  and  for  his  trial  has  put  himself  upon  the  couiitij, 
which  country  the  jury  are,  the  sheriff  of  the  county  mnt 
2  Hal.  P.  c.     return  a  panel  of  jurors,  Uberos  et  legates  honUnes,  de  vieimUi 
^^^'  that  is  freeholders,  without  just  exception,  and  of  the  vum  (V 

403!*''^'  ^'  ^  neighbourhood :  which  is  interpreted   to  be  of  the  owmtf 
where  the  fact  is  committed  (a).     If  the  proceedings  are  be&R 
the  court  of  queen's  bench,  there  is  time  allowed  between  dtf 
arraignment  and  the  trial,  for  a  jury  to  be  empanelled  by  nA 
o{  venire  facias  to  the  sheriff,  as  in  civil  causes ;  and  the  toil 
in  case  of  a  misdemeanor  is  had  at  nisi  prius,  unless  it  be  of 
such  consequence  as  to  merit  a  trial  at  bar.     But  befiire  con- 
missioners  of  oyer  and  terminer  and  gaol  delivery,  the  AaiS, 
by  virtue  of  a  general  precept  directed  to  him  befiirehaDi 
returns  to  the  court  a  panel  of  forty-eight  jurors,  to  tiy  aD 
felons  that  may  be  called  upon  their  trial  at  that  session,  aod 
therefore  it  is  there  usual  to  try  all  felons  immediately  or  flooo 
Of  traversing     after  their  arraignment     But  it  is  not  usual  (unless  by  caaBaH 
the  indictment,  ^f  parties,  or  where  the  defendant  is  actually  in  gaol),  to  tij 
persons  indicted  of  smaller  misdemeanors  at  the  same  court  io 
which  they  have  pleaded  not  guilty^  or  traversed  the  indict- 
ee) The  clerk  of  the  arraigns,  or  clerk  of  the  peace,  records  the  plea  by  wiitiiig/o  A 
or  ponit  se  on  the  record. 

(a)  See  6  Geo.  4,  c.  50,  as  to  the  qualification  of  jurors  and  the  mode  of  emptoDeDini 
them,  ante,  p.  440,  and  1  &  2  Vict.  c.  4,  to  remove  doubts  as  to  summoniDg  joM  it 
adjourned  quarter  sessions  of  the  peace. 
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ent ;  but  they  usually  give  security  to  the  court  to  appear 
id  try  the  traverse  at  the  next  assizes  or  session  (6). 
In  cases  of  high  treason^  whereby  corruption  of  blood  may 
isue,  or  misprision  of  treason,  it  is  enacted,  by  7  Wm.  3,  c.  3, 
lat  no  person  shall  be  tried  for  any  such  treason,  except  an 
tempt  to  assassinate  the  queen,  unless  the  indictment  be  found 
itfain  three  years  after  the  offence  committed ;  next  that  the 
risoner  shall  have  a  copy  of  the  indictment  (which  includes 
le  caption),  but  not  the  names  of  the  witnesses,  five  days  at  Foster,  739. 
«st  before  the  trial ;  also  that  he  shall  have  a  copy  of  the 
anel  of  jurors  two  days  before  his  trial,  and  that  he  shall  have 
le  same  compulsive  process  to  bring  in  his  witnesses  for  him 
3  was  usual  to  compel  their  attendance  against  him.  And  by 
AniL  c.  21,  all  persons  so  indicted  shall  have  a  list  of  all  the 

(b)  By  60  Geo.  3,  and  1  Creo.  4,  c.  4,  where  any  person  shall  be  prosecuted  in  the 
neen's  bench  for  any  misdemeanor^  either  by  information  or  indictment,  there  found 
r  removed  into  the  same  courts  and  shall  appear  in  term  time  in  either  of  the  said 
Marts  in  person  to  answer  to  such  indictment  or  information,  such  defendant  shall  not 
e  pennitted  to  imparle  to  a  following  term,  but  must  plead  or  demur  thereto  within 
Nir  days  from  the  time  of  appearance,  or  in  default,  judgment  may  be  entered  for  want 
f  plea ;  and  if  he  appears  by  clerk  or  attorney  in  court,  he  cannot  imparle  to  a  follow- 
ig  term ;  but  a  rule  requiring  him  to  plead  may  forthwith  be  given*  and  a  plea  or 
enmrrer  to  such  indictment  or  information  enforced,  or  judgment  by  default  entered 
icnio,  as  might  have  been  done  before  the  act  in  cases  where  the  defendant  appeared 
I  tho  indictment  or  information  by  clerk  in  court,  or  attorney,  in  a  previous  term. 
kit  by  8. 2,  the  court  or  judge,  upon  sufficient  cause,  may  allow  further  time  to  plead  or 
smiir*  By  s.  3,  when  any  person  shall  be  prosecuted  for  any  misdemeanor  by  indict- 
lent  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great  session,  or  session 
r  gaol  delivery,  having  been  committed  to  custody,  or  held  to  bail  to  appear  to  answer 
rr  mich  offence  twenty  days  before  the  session,  he  shall  plead,  and  trial  shall  proceed 
;  such  same  session,  unless  a  writ  of  certiorari  for  removing  such  indictment  into  the 
Mirts  of  queen's  bench  shall  be  delivered  at  such  session  before  the  jury  shall  be 
vonu  By  s.  4,  such  writ  of  certiorari  may  be  applied  for  and  issued  before  indict- 
ment found,  as  if  it  had  been  applied  for  after  indictment  found.  By  s.  5,  where  any 
snim  shall  be  prosecuted  for  any  misdemeanor  by  indictment  at  any  session,  not 
sving  been  committed  to  custody  or  held  to  bail  twenty  days  before  the  session,  but 
rho  shall  have  been  committed  to  custody,  or  held  to  bail,  to  appear  at  some  sub- 
sqnent  session,  or  shall  have  received  notice  of  such  indictment,  having  been  found 
irenty  days  before  such  subsequent  session,  he  shall  plead  at  such  subsequent  ses- 
ion,  and  trial  shall  proceed  thereon  at  such  same  session,  unless  a  writ  of  certiorari 
hall  be  delivered  at  such  session  before  the  jury  shall  be  sworn.  But  nothing  in 
be  act  is  to  prevent  any  indictment  found  by  a  grand  jury  of  any  city  or  town 
orporate  from  being  removed  at  the  prayer  of  any  defendant  for  trial  by  a  jury  of 
be  county  next  adjoining,  pursuant  to  38  Geo.  3,  c.  32,  and  upon  such  removal  the 
iefendant  shall  plead,  and  the  trial  shall  be  had  according  to  tho  provisions  of  this  act. 
i  writ  of  certiorari  may  be  applied  for  and  issued  before  such  indictment  found  in  the 
ame  manner  as  if  apphed  for  after  indictment  found. 
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witnesses  to  be  produced,  and  of  the  jurors  to  be  empanelled, 
with  their  professions  and  places  of  abode,  ten  days  before  the 
trial,  and  in  the  presence  of  two  witnesses  (c).  But  no  penon 
indicted  merely  for  felony  is  entitled  to  such  copies,  befine  die 
2  Hawk.  p.  C.  time  of  his  trial.  When  the  trial  is  called  on,  the  jurorB  are  to 
^^^'  be  sworn  as  they  appear,  to  the  number  of  twelve,  unless  diey 

are  challenged  by  the  party. 
Challenges,  Challenges  may  here  be  made,  either  on  the  part  of  the  Idn^ 

^^^^  or  on  that  of  the  prisoner ;  and  either  to  the  whole  array,  or 

peremptory.       to  the  separate  polls,  for  the  same  reasons  that  they  may  be 

made  in  civil  causes.  These  are  styled  challenges/or  cause  {ij; 

but  in  criminal  cases,  or  at  least  in  capital  ones,  there  is  in 

favorem  vitce  allowed  to  the  prisoner,  an  aibitrary  and  ospt 

cious  species  of  challenge  to  a  certain  number  of  jurors,  widh 

out  shewing  any  cause  at  all,  which  is  called  a  peremptoij 

Peremptory       challenge  (e).     This  privil^e,  though  granted  to  the  prisoner, 

^*"e%e«         is  denied  to  the  queen,  by  33  Edw.  1,  st  4,  without  aasigniiiga 

prisoner  only,     cause,  certain  to  be  tried  and  approved  by  the  court  (/).  But 

the  queen  need  not  assign  her  cause  of  challenge,  tUl  all  the 
panel  is  gone  through,  and  unless  there  cannot  be  a  fiill  jmj 

(e)  By  6  Geo.  4,  c.  50,  s.  21,  when  any  person  is  indicted  for  high  treason^  ormir 
prision  of  treason,  in  any  court  other  than  the  queen's  bench,  a  list  of  the  petit  jai7» 
containing  the  names,  profession,  and  abode  of  the  jurors,  shall  be  given  at  the  sum 
time  that  the  copy  of  the  indictment  is  delivered  to  the  party^  which  shall  be  ten  diyi 
before  his  arraignment,  and  in  the  presence  of  two  or  more  witnesses ;  and  when  any 
person  is  indicted  for  high  treason,  or  misprision  of  treason,  in  the  queen's  bench,  a 
copy  of  the  indictment  must  be  delivered  within  the  time  and  in  the  manner  aforesaid; 
but  the  list  of  the  petit  jury  made  out  as  aforesaid  may  be  delivered  to  the  party 
indicted  at  any  time  after  the  arraignment,  so  as  the  same  be  delivered  ten  days  befon 
the  trial.  Where  the  overt  act  is  the  assassination  of  the  queen,  or  a  direct  attanpt 
against  her  life  and  person,  the  party  accused  is  by  39  &  40  Geo.  3,  c.  93,  to  be  in- 
dicted and  tried  as  if  for  murder. 

By  11  Geo.  4,  and  I  Wm.  4,  c.  66,  s.  2,  forging  the  great  seal,  privy  seal,  privy  aig- 
net,  royal  sign  manual,  &c.,  is  declared  treason,  punishable  with  death.  But  by  3&3 
Wm.  4,  c.  123,  the  capital  punishment  is  commuted  to  transportation  for  life;  aodaov 
by  7  Wm.  4  and  1  Vict.  c.  84,  those  offences  are  punishable  with  either  transportation 
for  life,  or  seven  years,  or  imprisonment  for  not  exceeding  four  nor  less  than  two 
years. 

id)  See  6  Geo.  4,  c.  50,  s.  279  want  of  qualification  in  common  jurors  is  caoae  of 
challenge,  but  does  not  extend  to  special  jurors. 

{e)  By  6  Geo.  4,  c.  50,  s.  30,  no  person  arraigned  for  murder  or  felony  shall  be  ad- 
mitted to  any  peremptory  challenge  above  the  number  of  twenty ;  and  by  7  &  8  Geo.  4, 
c.  28,  s.  3,  if  any  person  indicted  shall  challenge  peremptorily  beyond  the  numba 
entitled  by  law,  every  peremptory  challenge  beyond  such  number  shall  be  void,  and  the 
trial  shall  proceed  as  if  no  challenge  had  been  made. 

(/)  By  6  Geo.  4,  c.  50,  s.  29»  the  queen  shall  only  challenge  for  cause. 
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without  the  persons  so  challenged ;  and  then,  and  not  sooner,  2  Hawk.  P.  C. 
the  queen^s  counsel  must  shew  the  cause,  otherwise  the  juror  ^    ' 

r     II   t        *  Jrial.  Jr.  V/. 

anaii  be  sworn.  271. 

Hie  peremptory  challenges  of  the  prisoner  are  restrained  To  the  number 
by  the  common  law  to  thirty-five,  that  is,  under  the  number  ^  ^^^on 
of  three  fiiU  juries,  and  in  cases  of  felony,  to  twenty.     If  by  hm. 
reascm  of  challenges,  or  by  default  of  the  jurors,  a  sufficient 
number  cannot  be  had  of  the  original  panel,  a  tales  may  be  Tales. 
awarded   as  in  civil  causes,   till    the   number  of  twelve  is 
sworn  (^)u 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence, 
the  indictment  is  usually  opened,  and  the  evidence  marshalled, 
examined,  and  enforced  by  the  counsel  for  the  crown  or  prose- 
cation.  It  was  a  settled  rule  at  common  law,  that  no  counsel  ^  Hawk.  P.  c. 
should  be  allowed  a  prisoner  upon  his  trial,  upon  the  general 
iflBoe,  in  any  capital  crime,  unless  some  point  of  law  arose 
proper  to  be  debated ;  but  by  6  &  7  Wm.  4,  c.  114,  all  persons 
tried  for  felonies  are  admitted  to  make  fiill  answer  and  defence 
by  counsel  or  attorney  (A). 

Tlie  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in  most  The  evidence. 
cases,  the  same  as  that  upon  civil  actions.  There  are,  however, 
some  points,  wherem  a  difference  is  made  between  civil  and 
criminal  evidence.  In  cases  of  high  treason,  and  misprision  of 
treason,  by  1  £dw.  6,  c  12,  and  5  &  6  Edw.  6,  ell,  two 
lawful  witnesses  arc  required  to  convict  a  prisoner,  unless  he 
shall  willingly,  and  without  violence,  confess  the  same.     And 


(^)  Bnt  in  mere  commissions  of  gaol  delivery  no  tales  can  be  awarded,  though  the 
court  may  ore  tenus  order  a  new  panel  to  be  returned  instanter ;  4  Inst.  684,  St,  TV.  728, 
Cooke* 8  case. — Original  note  to  B.  C.  vol.  4,  p.  354. 

{h)  By  6  &  7  Wm.  4,  c.  1 14,  in  all  cases  of  summary  conviction  persons  accused  are 
aHowed  to  make  their  full  answer  and  defence,  and  to  have  all  witnesses  examined  and 
cross-examined  by  counsel  or  attorney.  By  s.  2,  all  persons  who  shall  be  held  to  bail, 
or  committed  to  prison  for  any  offence  against  the  law,  are  entitled  to  require  and  have 
on  demand  (from  the  person  who  shall  have  the  lawful  custody  thereof,  and  who  is 
required  to  deliver  the  same),  copies  of  the  examinations  of  the  witnesses  upon  whose 
lepoaitions  they  have  been  held  to  bail,  or  committed  to  prison,  on  payment  of  not 
exceeding  three-halfpence  for  each  folio  of  ninety  words.  But  if  such  demand  be  not 
made  before  the  day  of  the  commencement  of  the  assize  or  sessions  at  which  such 
person's  trial  is  to  be  had,  he  is  not  entitled  thereto,  unless  the  judge,  or  other  person 
[iresiding  at  such  trial,  shall  be  of  opinion  that  such  copy  may  be  made  and  delivered 
nrithout  delay  or  inconvenience  to  such  trial.  The  trial  may,  however,  be  postponed  by 
iie  judge  for  the  purpose  of  affording  the  party  the  benefit  of  such  copy.  By  s.  3,  all 
persons  under  trial  are  entitled  at  the  time  of  their  trial  to  inspect,  without  fee  or 
reward,  all  depositions  (or  copies  thereof)  which  have  been  taken  against  them,  and 
"etamed  into  the  court,  before  which  such  trial  shall  be  had. 
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10  Mod.  194.    in  cases  of  indictment  for  peijury  two  witnesses  are  leqmred; 

but  in  almost  every  other  accusation  one  positive  witness  is 

sufficient 
^"^  ffiS^''  *       '^^  testimony  of  witnesses  well  acquainted  with  the  par^> 
St.Tr.4, 4,453.   handwriting,  that  they  believe  the  paper  in  question  to  bafe 
Francin's  case,  been  written  by  him,  is  evidence  to  be  left  to  a  jury. 
6^69  ^  presumptive  evidence  should  be  cautiously  admitted^  fcr 

the  law  holds  that  it  is  better  that  ten  guilty  persons  escape 
2  Hal.  P.  C.     tiian  that  one  innocent  should  suffer.     And  Sir  M.  Hale  lays 

290 

down  two  rules, — ^never  to  convict  a  man  for  stealing  the  goods 
of  a  person  unknown,  merely  because  he  will  give  no  account 
how  he  came  by  them,  unless  an  actual  felony  be  proved  of 
such  goods ;  and  never  to  convict  a  person  of  murder  or  man- 
slaughter, till  at  least  the  body  be  found  dead;  on  account  of 
two  instances  he  mentions,  where  persons  were  executed  for 
the  murder  of  others,  who  were  then  alive,  but  missing. 

By  1  Ann.  st  2,  c  9,  in  cases  of  treason  and  felony  all  irit- 
nesses  for  the  prisoner  are  to  be  examined  upon  oath»  in  the 
same  manner  as  the  witnesses  against  him. 

The  verdict  When  the  evidence  on  both  sides  is  closed,  and  indeed 

when  any  evidence  has  been  given,  the  jury  cannot  be  dis- 
chaiged,  unless  in  cases  of  evident  necessity,  till  they  have 
given  in  their  verdict,  but  are  to  consider  of  it,  and  deliver  it 

2  H«l-  P-  C.     in^  ^th  the  same  forms  as  upon  civil  causes,  only  they  cannot 
in  a  criminal  case  which  touches  life  or  member,  give  a/Mtsjf 

2  Hawk.  p.  C.  verdict    But  the  judges  may  adjourn,  while  the  jury  are  with- 
439.  drawn  to  confer,  and  return  to  receive  the  verdict  in  open 

3  St.  Tr.  731.  qqxjj^  ^n^j  guch  public  or  open  verdict  may  be  either  irene 
465.  485.  '  ^*^'*  guilty^  or  not  guilty,  or  special,  setting  forth  all  the  circum- 
stances of  the  case,  and  praying  the  judgment  of  the  comt 
whether,  for  instance,  on  the  facts  stated,  it  be  murder,  man- 
slaughter, or  no  crime  at  alL  This  is  where  they  daubi  the 
matter  of  law,  and  therefore  choose  to  leave  it  to  the  dedsioD 
of  the  court,  though  they  have  an  unquestionable  right  of  de- 
termining upon  all  the  circumstances,  and  finding  a  genenl 
verdict,  if  they  think  proper.  Where,  contrary  to  evidence, 
the  jury  find  the  prisoner  guilty,  a  new  trial  will  be  granted  bj 
the  court  of  queen's  bench,  but  not  under  any  circumstances 
where  the  prisoner  is  acquitted,  when  he  is  immediately  to  be 

2  Hawk,  p.  C.  discharged,  without  any  fee  to  the  gaoler.     If  the  jury  find 
Conviction.       ^°^  g^^Oity  (i)  he  is  then  said  to  be  convicted  of  die  crime 

(t)  In  the  Roman  republic,  when  the  prisoner  was  convicted  of  any  capital  offence  \ff 
his  judges^  the  form  of  pronouncing  that  conviction  was  something  peculiarly  delicite; 
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whereof  he  stands  indicted,  which  conviction  may  accrue 
either  by  his  confessing  the  offence  and  pleading  guilty,  or  by 
his  being  found  so  by  the  verdict  of  his  country.  When  the 
offender  is  thus  convicted,  or  even  upon  an  acquittal,  where 
there  was  a  reasonable  ground  to  prosecute,  and  in  &ct  a  bond 
fide  prosecution,  for  any  grand  or  petit  larceny  or  other  felony, 
the  prosecutor  is  allowed  out  of  the  county  stock,  the  reason- 
able expenses  of  prosecution,  and  if  the  prosecutor  be  poor,  a 
compensation  for  his  trouble  and  loss  of  time.  And  all  pei^ 
sons  appearing  upon  recognizance  or  tubpwna  to  give  evidence, 
whether  any  indictment  be  preferred  or  not,  and  as  well  with- 
out conviction  as  with  it,  are  entitled  to  be  paid  their  chaiges, 
with  a  fiirthcr  allowance,  if  poor,  for  their  trouble  and  loss  of 
time  (j  y  And  on  a  conviction  of  larceny  the  prosecutor  shall 
have  restitution  of  his  goods  (k). 


CHAPTER  XXVnL 


OF  THE  BENEFIT  OF  CLEBOT. 


After  trial  and  conviction  the  judgment  of  the  court  Benefit  of 
regularly  follows,    unless    suspended    or  arrested    by  some  ^'^'fi^X- 
intervening  circumstance ;  of  which  the  principal  was  formerly 
the  benefit  of  clergy ^  now  abolished  (a). 

not  that  he  was  guilty,  but  that  he  had  not  been  enough  upon  his  guard :  "parum 
cmsse  videtur.**    (Festus  325.) — Original  note  to  Bl  Com,  v,  4,  p.  362. 

(J)  By  7  Geo.  4,  c.  64,  s.  22,  courts  may  order  payment  of  the  expenses  of  prosecu- 
tions in  all  cases  of  felony,  and  an  allowance  to  aU  persons  attending  on  recognizance, 
whether  a  bill  is  preferred  or  not.  By  s.  23,  courts  may  order  pajrment  of  expenses  of 
prosecution  in  certain  cases  of  misdemeanor.  By  s.  24,  the  order  for  payment  is  to  be 
made  out  by  the  clerk  of  assize,  or  clerk  of  the  peace,  and  paid  by  county  treasurer  y 
and  s.  25  directs  how  the  expenses  are  to  be  paid  in  places  not  contributing  to  the 
county  rate.  By  s.  26,  the  quarter  sessions  are  to  make  regulations  for  payment  of 
co«ta  and  expenses.  By  ss.  28  and  29,  courts  may  order  compensation  to  those  who 
have  been  active  in  the  apprehension  of  certain  offenders.  Such  orders  to  be  paid  by 
the  sheriff,  who  may  obtain  immediate  repajrment  on  application  to  the  Treasury ;  and 
by  8.  30,  if  any  man  is  killed  in  attempting  to  take  certain  offenders,  the  court  may 
order  compensation  to  his  family. 

(k)  By  7  &  8  Geo.  4,  c.  29,  s.  57,  the  owner  of  stolen  property  prosecuting  thief  or 
receiver  to  conviction,  shall  have  restitution  of  his  property. 

(a)  Benefit  of  clergy  with  respect  to  persons  convicted  of  felony  was  abolished  by 
7  &  8  Geo.  4,  c.  28,  8.  6,  but  the  act  does  not  prevent  the  joinder  in  any  indictment  of 
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Was  at  first  Clergy,  the  privilegium  clericalef  or  in  common  speech  the 

SaIrato**5i?°  6cn^^  of  clergy  J  had  its  original  from  the  pious  regard  paid  by 
church  as  an  christian  princes  to  the  church  in  its  in&nt  state  (i).  The 
exemption.        exemptions  which  they  granted  to  the  church,  were  principally 

of  two  kinds :  exemptions  of  places  consecrated  to  religious 
duties  from  criminal  arrests,  which  was  the  foundation  of  sanc- 


any  counts  which  might  have  been  joined  before  the  act  By  s.  7.  no  person  shall 
suffer  death  unless  it  be  for  some  felony  which  was  excluded  from  the  benefit  of  deigy 
before  on  the  first  day  of  the  session  of  parliament  (1827}»  or  which  had  been,  or  should 
be  made  punishable  with  death  by  some  statute  passed  after  that  day.  And  by  i.  8, 
every  person  convicted  of  any  felony  not  punishable  with  death,  shall  be  punished  in 
the  manner  prescribed  by  the  statute  relating  to  such  felony ;  and  every  paw>n  con- 
victed of  any  felony,  for  which  no  punishment  may  be  specially  provided,  shall  be 
punished  under  this  act,  and  liable  to  transportation  for  seven  years,  or  imprisonmeDt 
for  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  whipped 
in  addition. 

By  7  Wm.  4  and  1  Vict.  c.  91>  any  person  convicted  of  any  of  the  offences  therein 
mentioned,  shall  not  suffer  death,  or  have  sentence  of  death  awarded  against  him,  bat  may 
be  transported  for  life,  or  fifteen  years,  or  imprisoned  for  not  exceeding  three  yean. 
By  s.  2,  in  awarding  the  punishment  of  imprisonment,  the  court  may  direct  it  to  be 
with  or  without  hard  labour,  but  the  period  of  solitary  confinement  is  limited  to  one 
month  at  a  time,  or  three  months  in  one  year.  And  see  the  acts  7  Wm.  4  and  I  Vict 
c.  84,  abolishing  the  punishment  of  death  in  forgery;  c.  85,  amending  the  laws  with 
respect  to  offences  against  the  person ;  c.  86,  amending  the  laws  relating  to  buiglary 
and  stealing  in  a  dwelling-house ;  c.  87*  amending  the  laws  relating  to  robbery  and 
stealing  from  the  person ;  c.  88,  amending  certain  acts  relating  to  piracy ;  c.  89,  amend- 
ing the  laws  relating  to  burning  or  destroying  buildings  or  ships,  and  c.  90,  amending 
the  law  relative  to  offences  punishable  with  transportation  for  life. 

(6)  The  Latin  clergy,  who  erected  their  tribunal  on  the  ruins  of  the  civil  and  the  com- 
mon law,  have  modestly  accepted  as  the  gift  of  Constantine,  the  independent  jnrisdic- 
tion,  which  was  the  fruit  of  time,  of  accident,  and  of  their  own  industry.  Bat  the 
liberality  of  the  Christian  emperors  had  actually  endowed  them  with  some  legal  prero- 
gatives which  secured  and  dignified  the  sacerdotal  character.  Under  a  despotic  govern- 
ment, the  bishops  alone  enjoyed  and  asserted  the  inestimable  privilege  of  being  tried  oolj 
by  their  peers  ;  and  even  in  a  capital  accusation,  a  synod  of  their  brethren  were  the  sole 
judges  of  their  guilt  or  innocence.  Such  a  tribunal,  unless  it  was  inflamed  by  personal 
resentment  or  religious  discord,  might  be  favourable  or  even  partial  to  the  sacerdotal 
order ;  but  Constantine  was  satisfied  that  secret  impunity  would  be  less  pernicious  than 
public  scandal,  and  the  Nicene  council  was  edified  by  his  public  declaration,  that  if  he 
surprised  a  bishop  in  the  act  of  adultery,  he  would  cast  his  imperial  mantle  over  the 
episcopal  sinner.  The  domestic  jurisdiction  of  the  bishops  was  at  once  a  privilege  and 
a  restraint  of  the  ecclesiastical  order,  whose  civil  causes  were  decently  withdrawn  from 
the  cognizance  of  a  secular  judge.  Their  venial  offences  were  not  exposed  to  the  shame 
of  a  public  trial  or  punishment ;  and  the  gentle  correction  which  the  tenderness  of  youth 
may  endure  from  its  parents  or  instructors,  was  inflicted  by  the  temperate  severity  of  the 
bishops.  But  if  the  clergy  were  guilty  of  any  crime  which  could  not  be  sufficiently 
expiated  by  their  degradation  from  an  honourable  and  beneficial  profession,  the  Roman 
magistrate  drew  the  sword  of  justice  without  any  regard  to  ecclesiastical  immunities.— 
Gibbon^  R.  E,  vol.  2,  p.  466. 
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tuaries(c) ;  and  exemptions  of  the|>0r«on«  of  clergymen  from  cri- 
minal process  before  the  secular  judge  in  a  few  particular  cases, 
which  was  the  true  original  and  meaning  of  the  privilegium  cle- 
ricale  {d).  But  the  clergy  increasing  in  wealth,  power  and 
interest  soon  began  to  claim  for  themselves,  as  their  inherent 
xightj  jure  divino  (0),  that  which  they  at  first  obtained  by  the 
&your  of  the  civil  government.  By  their  canons,  therefore, 
and  constitutions,  they  aimed  at,  and  where  they  met  with  easy 
princes,  obtained  a  vast  extension  of  these  exemptions,  as  well 
in  regard  to  the  crimes  themselves,  as  in  regard  to  the  persons 
exempted,  among  whom  were  at  length  comprehended  not 
only  every  litde  subordinate  officer  belonging  to  the  church  or 
clergy,  but  many  that  were  totally  laymen.  In  England, 
however,  though  often  attempted,  a  total  exemption  of  the 
clergy  was  never  completely  effected ;  and  therefore,  though 
the  ancient  privUegium  clericale  was  allowed  in  some  capital 
cases,  yet  it  was  not  universally  so ;  and  where  permitted  it 
was  at  first  customary  for  the  bishop  or  ordinaiy  to  remand 


(c)  The  ancient  privilege  of  sanctuary  was  transferred  to  the  christian  temples,  and 
extended  by  the  liberal  piety  of  the  younger  Theodosius  to  the  precincts  of  consecrated 
ground.  Tlie  fugitive,  and  even  guilty  suppliants,  were  permitted  to  impbre,  either  the 
justice  or  the  mercy  of  the  Deity  and  his  ministers. — See  Cod.  Tkeod,  it6.  9,  tit.  45,  leg. 
4.  In  the  works  of  Fra.  Paolo,  (tom.  4,  p.  192,  &c.)  there  is  an  excellent  discourse  on 
the  origin,  claims,  abuses,  and  limits  of  sanctuaries.  He  justly  observes,  that  ancient 
Greece  might  perhaps  contain  fifteen  or  twenty  azylot  or  sanctuaries,  a  number  which 
may  be  found  in  Italy  within  the  walls  of  a  single  dty. — Oibbon,  R,  E.  vol  2,  p.  486, 
and  note.  The  altars  were  the  sanctuaries  resorted  to  by  the  ancients  for  shelter  and 
protection.  The  reader  will  remember  Virgil's  description  of  the  altar  at  which  Hecuba 
and  her  daughters  sought  refuge  during  the  destruction  of  Troy : 

^dibus  in  mediis,  nudoque  sub  setheris  axe, 
Ingens  ara  fuit,  juxtaque  veterrima  laurus, 
Incumbens  arse,  atque  umbri  complexa  Penates. 
Hie  Hecuba  et  natse  nequicquam  altaria  circum 
(Prsecipites  atrft  ceu  tempestate  columbsp) 
Condensas,  et  Divillm  amplexse  simulacra  tenebant. 

And  Hecuba's  address  to  the  aged  monarch  Priam  when  she  beheld  him  "  dad  in  youth- 
ful arms  but  trembling  with  years  :" 

Hue  tandem  concede :  h«c  ara  tuebitur  omnes ; 
Aut  moriere  simul.    Sic  ore  efiata,  recepit 

Ad  sese,  et  sacra  longevum  in  sede  locarit.  En.  Ub,  2,  512. 

l*he  pririlege  of  sanctuary  was  abolished  by  21  Jac.  1,  c.  28. 

(d)  Clerks  in  orders  were  placed  on  the  same  footing  with  other  persons  as  to  felonies 
by  6  Geo.  4,  c.  25,  s.  3. 

(e)  The  principal  argument  upon  which  they  founded  this  exemption,  was  that  text 
of  scripture,  "  touch  not  mine  anointed,  and  do  my  prophets  no  harm.*' — Keiho.  181, 
orig.  note  to  B.  C.  vol.  4, p.  365. 
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his  clerks  to  be  remitted  out  of  the  queen's  courts  as  soon  as 
they  were  indicted.  But  in  the  reign  of  Hen.  8  it  was  settled, 
that  the  prisoner  should  first  be  arraigned,  and  might  either 
then  chum  his  benefit  of  clergy,  by  way  of  declaratory  plea,  or 
after  conviction  by  way  of  arresting  judgment,  when  he  vss 
subjected  to  a  new  canonical  trial,  held  before  the  bishop  or 
his  deputy,  and  a  jury  of  twelve  clerks.  Originally  this  pri- 
vilege was  only  extended  to  such  as  had  the  habitum  et  ton- 
suram  clericalem  ;  but  in  process  of  time  as  many  laymen  as 
divines  were  admitted  to  it  At  length,  however,  after  various 
modifications  of  the  privilege,  it  has  been  altogether  abolished, 
both  as  regards  laymen  and  clerks  in  holy  orders ;  the  self* 
evident  proposition  becoming  at  last  understx)od  and  admitted, 
that  whilst  the  grounds  of  the  exemption  ftimish  no  extenoar 
tion  of  guilt,  the  ori^nal  contract  of  government  requires  that 
universal  obedience  should  be  yielded  to  the  united  will  of  die 
community,  as  the  price  of  the  protection  afforded  by  die 
state.  It  may  be  necessary  to  observe,  that  the  benefit  of 
clergy  was  formerly  allowable  in  all  felonies,  whether  new 
created,  or  by  common  law,  unless  taken  away  by  the  express 
words  of  an  act  of  parliament  That  where  cleigy  was 
taken  away  firom  the  principal  it  was  not,  of  course,  taken  away 
fix>m  the  accessary,  unless  he  was  also  particularly  included  in 
the  words  of  the  statute.  That  when  the  benefit  of  cleigy  was 
taken  away  firom  the  ofience,  (as  in  case  of  murder,  sodomy, 
robbery,  rape,  and  burglary),  a  principal  in  the  second  degree, 
being  present,  aiding  and  abetting  the  crime,  was  as  well  ex- 
cluded firom  his  clergy  as  he  that  was  principal  in  the  first 
degree ;  but  that,  where  it  was  only  taken  away  firom  the  pentm 
committing  the  offence,  as  in  the  case  of  stabbing,  or  committii]^ 
larceny  in  a  dwelling-house,  or  privately  fix)m  the  person,  his 
aiders  and  abettors  were  not  excluded,  die  law  having  dedared 
that  such  statutes  should  be  taken  literally. 
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When,  upon  a  capital  chaige,  the  jury  have  brought  in  their  Judgment. 
verdict  guilty,  in  the  presence  of  the  prisoner ;  he  is  either 
immediately,  or  soon  after,  asked  by  the  court,  if  he  has  any 
thing  to  offer  why  judgment  should  not  be  awarded  against 
him.  And  in  case  the  defendant  be  found  guilty  of  a  misde- 
meanor, (the  trial  of  which  may,  and  does  usually,  happen  in 
his  absence  after  he  has  once  appeared),  a  capieu  is  issued,  to 
bring  him  to  receive  his  judgment ;  and  if  he  absconds,  he  may 
be  prosecuted  even  to  oudawry.  But  whenever  he  appears  in 
person,  upon  either  a  capital  or  inferior  conviction,  he  may  at 
this  period,  as  well  as  at  his  arraignment,  offer  any  exceptions 
to  the  indictment  in  arrest  or  stay  of  judgment :  as  for  want  of 
mfficient  certainty  in  setting  forth  either  the  person,  the  time, 
the  place,  or  the  offence.  And,  if  the  objections  be  valid,  the  4  Rep.  45. 
irhole  proceedings  shall  be  set  aside ;  but  the  party  may  be 
indicted  again.  And  we  may  notice,  that  none  of  the  statutes 
y£  jeofails,  for  amendment  of  errors  extend  to  indictments  or 
proceedings  in  criminal  cases;  and  therefore  a  defective 
ndictment  is  not  aided  by  a  verdict,  as  defective  pleadings  in 
dvil  cases  are :  and  that  in  favor  of  life,  great  strictness  has  at 
ill  times  been  observed  in  every  point  of  an  indictment  (a). 


(a)  By  7  Geo.  4»  c.  64,  s.  20,  no  judgment  upon  any  indictment  or  information  for 
my  felony  or  misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confession, 
iefiralt,  or  otherwise,  shall  be  stayed  or  reversed  for  want  of  the  averment  of  any 
natter  unnecessary  to  be  proved,  nor  for  the  omission  of  the  words,  as  appears  by  the 
necord,  or  the  words,  with  force  and  arms,  or  the  words,  against  the  peace,  nor  for  the 
usertion  of  the  words,  against  the  form  of  the  statute,  instead  of  the  words,  against  the 
brm  of  the  statutes,  or  vice  versd^  nor  for  that  any  person  mentioned  in  the  indictment 
)r  information  is  designated  by  a  name  of  office,  or  other  descriptive  appellation,  in- 
itead  of  his  proper  name,  nor  for  omitting  to  state  the  time  at  which  the  offence  was 
committed  in  any  case  where  time  is  not  of  the  essence  of  the  offence,  nor  for  stating 
the  time  imperfectly,  nor  for  stating  the  offence  to  have  been  committed  on  a  day  sub- 
lequent  to  the  finding  of  the  indictment,  or  exhibiting  the  information,  or  on  an  im- 
possible day,  or  on  a  day  that  never  happened,  nor  for  want  of  a  proper  or  perfect  venue 
irhere  the  court  shall  appear  by  the  indictment  or  information  to  have  had  jurisdiction 
yver  the  offence;  and  by  s.  21,  no  judgment  after  verdict  upon  any  indictment  or  infor- 
mation for  any  felony  or  misdemeanor,  shall  be  stayed  or  reversed  for  want  of  a  similar, 
oor  by  reason  that  the  jury  process  has  been  awarded  to  a  wrong  officer  upon  an  in« 
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A  pardon,  also,  may  be  pleaded  in  arrest  of  judgment;  audit 
has  the  same  advantage  when  pleaded  here,  as  when  pleaded 
upon  an  arraignment ;  viz.  the  saving  the  attainder,  and  of 
course,  the  corruption  of  blood :  which  nothing  can  restore  but 
parliament,  when  a  pardon  is  not  pleaded  till  after  sentence. 
If  these  resources  fail,  the  comt  must  pronounce  that  judgment 
which  the  law  has  annexed  to  the  crime,  and  which  with  die 
crime  itself,  has  been  before  mentioned  (6). 

Attaii.dcr.  When  Sentence   of  death  is  pronounced,   the  immediate 

inseparable  consequence  from  the  common  law  is  attamder. 
The  criminal  is  then  called  attaint,  attinctus,  stained  or 
blackened.  He  is  no  longer  of  any  credit  or  reputation ;  he 
cannot  be  a  witness  in  any  court;  nor  is  he  ci^iabk  of 
performing  the  functions  of  another  man :  for  by  an  antidpatkn 

3  Inst.  213.  of  his  judgment  he  is  already  dead  in  law.  This  is  i^lr 
judgment ;  for  there  is  great  difference  between  a  man  comrieki 
and  attainted  ;  though  they  are  frequentiy  throu^  inaocoiacj 
confounded  together.  After  conviction  only,  a  man  is  liable  to 
none  of  these  disabilities ;  for  there  is  still  in  contemplatioa  of 
law  a  possibility  of  his  innocence.  Something  may  be  offoed 
in  arrest  of  judgment ;  the  indictment  may  be  erroneous^  wfaidi 
will  render  his  guilt  uncertain,  and  thereupon  the  present 
conviction  may  be  quashed,  or  he  may  obtain  a  pardcHL  But 
when  judgment  is  once  pronounced  both  law  and  ftct  coDspire 
to  prove  Idm  completely  guilty ;  and  there  is  not  the  remdeit 
possibiUty  lefl  of  any  thir^  to  be  said  in  his  &vor.  Upon  judg- 
ment therefore,  and  not  before,  the  attainder  of  a  crimiDd 
commences. 

Forfeiture.  Forfeiture  is  twofold;   of  real  and  personal   estates*    Bj 

attainder  in  high  treason  a  man  forfeits  to  the  queen  all  hb 

sufficient  suggestion^  nor  for  any  misnomer  or  misdescription  of  the  officer  retomiiig 
such  process,  or  of  any  of  the  jurors,  nor  because  any  person  has  served  npoD  the  jury 
who  has  not  been  returned  as  a  juror  by  the  sheriff  or  other  officer ;  and  when  the  oftaee 
charged  has  been  created  by  any  statute,  or  subjected  to  a  greater  degree  of  pankb- 
menty  or  excluded  from  the  benefit  of  clergy  by  any  statute,  the  indictment  or  infor- 
mation shall,  after  verdict,  be  held  sufficient  to  warrant  the  punishment  preecribed  by 
the  statute,  if  it  describe  the  offence  in  the  words  of  the  statute. 

(6)  In  cases  where  the  court  shall  be  of  opinion  that  an  offender  is  a  fit  subject  to  bt 
recommended  to  the  royal  mercy,  it  is  authorized  by  4  Greo.  4,  c.  48,  to  abetain  bam 
pronouncing  judgment  of  death  upon  an  offender,  excluded  the  benefit  of  clergy;  and 
instead  of  pronouncing  such  judgment,  to  order  ^e  same  to  be  entered  of  record  in  die 
same  manner  as  if  judgment  had  been  actually  pronounced,  and  the  record  of  foek 
judgment  shall  have  the  same  effect,  and  be  followed  by  the  same  consequences  at  if 
pronounced  in  open  court. 
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Js  and  tenements  of  inheritance,  whether  in  fee  simple  or 

tail,  and  all  his  rights  of  entry  on  lands  and  tenements, 

ch  he  had  in  his  own  right,  but  such  forfeiture  now  extends 

f  tor  his  own  life  (c).  This  forfeiture  relates  backwards  to  the 

e  of  the  treason  conmiitted :  so  as  to  avoid  all  intermediate 

8  and  incumbrances ;  but  not  those  before  the  iact :  and,  3  Intt.  21 1. 

nefore,  a  wife's  jointure  is  not  forfeitable  for  the  treason  of 

husband.    But  her  dower  is  forfeited  by  5  &  6  Edw.  6,  c  14, 

.  yet  the  husband  shall  be  tenant  by  the  curtesy  of  the 

3*8  lands,  if  the  wife  be  attainted  of  treason :  for  that  is  not  i  Hal.  P.  C. 

•  360 

hilnted  by  the  statute.  But,  though  after  attainder  the 
Uture  relates  back  to  the  time  of  the  treason  committed, 

it  does  not  take  effect  unless  an  attainder  be  had,  of  which 
I  one  of  the  firuits ;  and  therefore,  if  a  traitor  dies  before 
gment  pronounced,   or  is  killed  in  open  rebellion,  or  is 
^ed  by  mardal  law,  it  works  no  forfeiture  of  his  lands.  Co.  Litt  13. 
t  if  the  chief  justice  of  the  queen's  bench,  the  supreme 
oner  of  all  England,  in  person,  upon  the  view  of  the  body  of 
;  killed  in  open  rebellion,  records  it  and  returns  the  record 
>  hia  own  court,  both  lands  and  goods  become  forfeited.         ^  R«p*  67. 
In  ftkmy  the  offender  forfeits  all  his  chattel  interests  abso- 
ily,  and  the  profits  of  all  estates  of  freehold  during  life. 
P'oifeitures  for  felony  arise  only  upon  attainder;  and  therefore 
9h  de  ie  forfeits  no  lands  of  inheritance  or  fireehold,  for  he  3  Init  55. 
rer  is  attainted  as  a  felon.     They  likewise  relate  back  to  the 
le  of  the  offence  committed,  so  as  to  avoid  intermediate 
ages  and  conveyances.     The  forfeiture  of  goods  and  chattels 
anes  in  everyone  of  the  higher  kinds  of  offence ;  in  treason 
d  fislonies  of  all  sorts,  murder,  felo  de  se^  and  also  in 
oeny. 

Iliere  is  a  remarkable  difference  between  the  forfeiture  of 
ids,  and  of  goods  and  chattels.  Lands  are  forfeited  upon 
(oiiMfor,  and  not  before  ;  goods  and  chattels  are  forfeited  by 
wkUon.  Because  in  many  of  the  cases  where  goods  are 
feited,  there  never  is  any  attainder ;  which  happens  only 
lere  judgment  of  death  or  outlawry  is  given.     In  outlawries 

treason  or  felony,  lands  are  forfeited  only  by  the  judg^ 
nt ;  but  goods  and  chattels  are  forfeited  by  a  man's  being 
t  put  in  the  exigent^  without  staying  till  he  is  quinto  exactvs, 
finally  oudawed.     The  forfeiture  of  lands  has  relation  to  Wd.  232. 

time  of  the  tact  committed ;  but  the  forfeiture  of  goods 

(c)  See  the  next  note. 
BR 
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and  chattels  has  no  relation  backwards,  so  that  those  onfy 
which  a  man  has  at  the  time  of  conviction  shall  be  fixrf^ted. 
Yet  if  they  be  collusivelj  parted  with,  to  defraud  the  CR)im» 
the  statute  13  Eliz.  5  will  reach  them. 

Another  consequence  of  attainder  was  formerly  the  eorrwp' 
tion  ofhlood^  both  upwards  and  downwards ;  so  that  an  attmited 
person  could  neither,  inherit  lands  or  hereditaments  from  Ui 
ancestors,  nor  retain  those  he  was  already  in  possessioii  oC  ao 
transmit  them  by  descent  to  any  heir ;  but  the  same  escheili 
to  the  lord  of  the  fee,  subject  to  the  queen's  superior  right  rf 
forfeiture  (cO,  and  the  person  attainted  also  obstmcteddl 
descents  to  his  posterity,  wherein  they  were  oMiged  to  deriie 
a  title  through  him  to  a  remoter  ancestor  (e). 


CHAPTER  XXX. 


Of  reTemI  of 
jodgmaitt. 


Attainder  may 
be  reversed 
without  a  writ 
of  error,  for 
natter  dehors 
the  record. 


OF   REVERSAL  OF  JUDGMENT. 

JuDQBCENTS,  with  their  several  connected  consequence^  of  H- 
tainder,  forfeiture,  and  corruption  of  blood,  may  be  set  mit 
either  by  falsifying  or  reversing  the  judgment,  or  by  xefoat 
or  pardon. 

A  judgment  may  be  fidsified,  reversed,  or  avoided,  wUkad^ 
writ  of  error^  for  matters  foreign  to  or  dehors  the  record,  tliatiiH 
not  apparent  upon  the  free  of  it :  so  that  they  cannot  be  «- 
signed  for  error  in  the  superior  court,  which  can  only  judge  fioB 
what  appears  in  the  record  itself;  and  therefore,  if  the  lAok 
record  be  not  certified,  or  not  truly  certified,  by  the  infoior 
court,  the  party  injured  thereby,  in  both  civil  and  crinuBil 


(cf)  By  54  Greo.  3,  c.  145,  no  attainder  for  felony,  except  in  cases  of 


«] 


murder,  or  of  abetting,  procuring,  or  counselling  the  same,  nowextendtbejoBdlki 
right  or  title  of  the  offender  during  his  life  only ;  and  after  the  death  of  tnch  oAate 
the  person  next  in  remainder  may  enter.  And  see  3  &  4  Wm.  4,  c.  106,  s.  10^  m  ^ 
next  note. 

(e)  By  3  &  4  Wm.  4,  c.  106,  s.  10,  when  the  person  from  whom  the  descent  of  af 
land  is  to  be  traced  shall  have  had  any  relation  who,  having  been  attainted,  shall  hat 
died  before  such  descent  shall  have  taken  place,  then  such  attainder  shall  not  pnftd 
any  person  from  inheriting  the  same  by  tracing  his  descent  through  such  relatioo,ifb 
had  not  been  attainted,  unless  such  land  shall  have  escheated  in  consequence  of  mk^ 
attainder  before  1st  January,  1834. 
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eg,  may  allege  a  diminution  of  the  record  and  cause  it  to  be 
tified*  Thus,  if  any  judgment  be  given  by  persons,  who  had 
good  commission  to  proceed  against  the  person  condemned, 
8  void :  and  may  be  fiilsified  by  shewing  the  special  matter 
iumt  writ  of  error. 

A.  judgment  may  also  be  reversed  by  writ  of  error y  which  Writ  of  error. 
I  finom  all  inferior  criminal  jurisdictions  to  the  court  of 
I's  bench,  and  from  the  queen's  bench  to  the  house  of 
and  may  be  brought  for  notorious  mistakes  in  the 
Igment  or  other  parts  of  the  record;   as  where  a  man  is 
nd  guil^  of  peijury  and  receives  the  judgment  of  felony, 
for  other  less  palpable  errors;   such  as  any  irregularity, 
dflBion,  or  want  of  form  in  the  process  of  outlawry,  or  procla- 
itkms ;  the  want  of  a  proper  addition  to  the  defendant's  name, 
wrding  to  the  statute  of  additions,  for  not  properly  naming 
^  sheriff  or  other  officer  of  the  court,  or  not  duly  describing 
lere  his  county  court  was  held ;  or  for  laying  an  offence, 
mmitted  in  the  time  of  the  late  king,  to  be  done  against  the 
Boe  of  the  present  (a).     Writs  of  error,  in  case  of  misde- 
sanora,  are  allowed   on  sufficient   probable   cause  shewn 
the  attorney  general ;  and  then  they  are  granted  ex  debito 
icia.     But  to  reverse  attainders  in  capital  cases  they  are  By  act  of  pw- 
ly  allowed  ex  gratioy  and  not  without  express  warrant  un-  ^^«»«»*' 
r  the  queen's  sign  manual,  or  at  least  by  the  consent  of  the 
xxmey  general     These,    therefore,  which    can  rarely  be 
ought  by  the  party  himself,  especially  where  he  is  attainted 
r  on  ofienoe  against  the  state,  may  be  brought  by  his  heir, 
^unitor,  after  his  death ;  but  the  easier,  and  more  effectual 
ly,  is,  to  reverse  the  attainder  by  act  of  parliament 
The  effect  of  reversing  an  outlawry  is  to  place  the  party  in  Effect  of  ro- 
a  same  condition  as  if  he  had  appeared  upon  the  capias :  ]JJJJJJ?^  ^'^ 
d  if  it  be  before  plea  pleaded,  he  is  put  to  plead  upon  the 
dictment;  if  after  conviction,  he  receives  the  sentence  of  the 
tr:  f<Mr  all  the  other  proceedings,  except  only  the  process  of 
itlawiy  finr  his  non  appearance,  remain  good  and  effectual  as 
fine.     But  when  judgment,  pronounced  upon  conviction,  is 
renedy  all  former  proceedings  are  set  aside,  and  the  party 
inda  as  if  he  had  never  been  accused ;  but  is  still  liable  to 
lother  i»OBecution. 

(a)  Bat  see  now  7  &  8  Geo.  4,  c.  64,  s.  20,  ante,  note  (a),  p.  607. 
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OF   REPRIEVE   AND  PARDON. 

The  only  mode  of  avoiding  the  execution  of  the  judgment 
is  by  a  reprieve,  or  a  pardon ;  the  former  is  only  temporaj, 
the  latter  permanent 

A  reprieve,  from  reprendre,  to  take  back,  is  the  withdrawing 
of  a  sentence  for  an  interval  of  time :  whereby  the  execxHam 
is  suspended.     This  may  be,  first,  ex  arbitrio  jadieit,  eidHT 
before  or  after  judgment;  as,  where  the  judge  is  not  sadflfied 
with  the  verdict,  or  the  evidence  is  suspicious,  ox  the  indicl* 
ment  is  insufficient;  or  in  the  case  of  a  small  felony,  if  anf 
favourable  circumstances  appear  in  the  criminal's  chandOf 
giving  grounds  for  application  to  the  crown  for  either  an  Ab- 
solute or  conditional  pardon.     These  arbitrary  reprieves  iHf 
be  granted  or  taken  off  by  the  justices  of  gaol  delivery,  dk 
though  their  session  be  finished  and  their  commiasicm  ezpised: 
but  this  rather  by  common  usage,  than  of  strict  right    Be- 
prieves  may  also  be  ex  necessitate  legis^  as  where  a  woman  1$ 
capitally  convicted,  and  pleads  her  pr^nancy ;  though  tfak  ii 
no  cause  to  stay  the  judgment,  yet  it  is  to  respite  the  es^ 
cution  till  she  be  delivered.     Another  cause  of  reprieve  i^  if 
the  offender  become  rum  compos^  between  the  judgment  ini 
the  award  of  execution.     It  is  usual  when  any  time  is^beh 
venes  between  the  attainder  and  the  award  of  executioii,  H 
demand  of  the  prisoner  what  he  has  to  all^^  why  execotioB 
should  not  be  awarded  against  him,  and  if  he  appean  to  be 
insane,  the  judge  in  his  discretion,  may,  and  ought  to  reprieie 
him;   or  the  p^uty  may  plead  in  bar  of  execution;  whkh 
plea  may  be  either  pregnancy,  the  queen's  pardon,  an  act  of 
grace,  or  divensity  of  person,  as  that  he  is  not  the  same  tbt 
was  attainted^     In  which  case  a  jury  is  usually  empanneDei 
to  try  this  collateral  issue,  not  whether  guilty  or  innocent,  bit 
the  identity  of  his  person. 

If  neither  pregnancy,  insanity,  non-identity,  nor  odier  piei 
will  avail  to  avoid  the  judgment  and  stay  the  executioD  oofr 
sequent  thereupon,  the  last  resort  is  in  the  queen's  fosrim 
the  granting  of  which  is  the  prerogative  of  the  crown.  Tk 
queen  may  pardon  all  offences  merely  against  the  crown,  tf 
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!  public,  excepting,  that,  lo  preserve  the  liberty  of  the 
(jecty  the  committiDg  any  man  to  prison  out  of  the  reahn, 
by  the  habeas  corpus  act  31  Car.  2,  c  2,  made  unpar- 
mble  even  by  the  queen.  Nor  can  the  queen  pardon 
ere  private  justice  is  principally  concerned  in  the  prosecu- 

I  of  offenders.     The  queen  cannot  confer  a  &vour  by  the  s  Intt.  236. 
ury  and  loss  of  others.     Therefore  in  appeals  of  all  kinds, 

ich  are  the  suit  not  of  the  queen  but  of  the  party  injured,  ^^^  ^^^* 

prosecutor  may  release,  but  the  queen  cannot  pardon. 
T  can  she  pardon  a  common  nuisance,  while  it  remains 
lediessed,  or  so  as  to  prevent  an  abatement  of  it:  though 
srwards  she  may  remit  the  fine.     Nor  an  offence  against  a  2  Hawk.  P.  C. 
nilar  or  a  penal  statute,  after  information  brought;   for  ^^- 
leby  the  informer  has  acquired  a  private  property  in  his 
t  of  the  penalty.     Nor  in  case  of  a  parliamentary  impeach-  ^  iMt.  238. 
nt;  the  queen's  pardon  cannot,  by  13  Wm.  3,  c.  2,  be  pleaded 
ireto,  so  as  to  impede  the  inquiry,  and  stop  the  prosecution 
g;ieat  and  notorious  offenders.     But  after  the  impeachment 
beaid  and  determined,  the  pardon  is  effectual. 

The  pardon  must  be  under  the  great  seal  (a),  and  where  Ai  to  the  mu- 
J  queen  is  deceived  the  pardon  is  void.  General  words  have  J^  **  p«««»- 
noy  imperfect  efiect  in  pardons.     A  pardon  of  all  felonies  2  Hawk.  P.  C. 

II  not  pardon  a  conviction  or  attainder  of  felony ;  but  the  3®^* 
[mction  or  attainder  must  be  particularly  mentioned.     A  Ibid.  383. 
idon  of  felonies  will  not  include  piracy.    And  by  13  Rich.  2,  U^^^^-  ^'  ^• 
2,  c.  1,  no  pardon  for  treason,  murder,  or  rape,  is  allowed, 

ikfls  the  offence  be  particularly  specified  therein;  and  in 
nder  it  shall  be  expressed  whether  it  was  committed  by 
iig  in  wait,  assault,  or  malice  prepense.  Under  these,  and 
bw  other  restrictions,  it  is  a  general  rule,  that  a  pardon  shall 
taken  most  beneficially  for  the  subject,  and  most  strongly 
uiist  the  queen. 


•)  By  7  &  8  Geo  4,  c.  28,  8.  J  3,  where  the  qneen,  under  the  sign  manual,  counter- 
ned  by  one  of  the  secretaries  of  state,  shall  grant  to  any  offender  either  a  free  or  a 
iditioiud  pardon,  the  discharge  of  such  offender  out  of  custody  in  the  case  of  a  free 
don,  and  the  performance  of  the  conditional  pardon,  shall  have  the  effect  of  a  pardon 
kr  the  great  seal  as  to  the  felony  for  which  such  pardon  shall  be  so  granted ;  but  no 
)  pardon,  or  any  such  discharge  in  consequence  thereof,  nor  any  conditional  pardon, 
'  the  performance  of  the  condition  thereof,  shall  prevent  or  mitigate  the  punishment 
irhieh  the  offender  might  otherwise  be  sentenced  on  a  subsequent  conviction  for  any 
my  committed  after  the  granting  of  such  pardon. 

Sy  5  Geo.  4,  c.  84,  s.  26,  transported  felons  are  enabled  to  recover,  and  protected  in 
I  enjoyment  of  property  acquired  after  conviction. 
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It  may  be  con-       A  pardon  may  also  be  conditional;  that  is,  the  queen 

ditional.  extend  her  mercy  upon  what  terms  she  pleases,  and  may  j 

2  Hawk.  P.  C.  to  her  bounty  a  condition  either  precedent  or  siibeeqiie! 

the  performance  whereof  the  validity  of  the  pardon  wi 

pend,  and  this  by  the  common  law ;  which  prerogalive  is 

exerted  in  the  pardon  of  felons,  on  condition  of  being  oa 

to  hard  labour  for  a  stated  time,  or  of  transportation  tc 

foreign  country  for  life,  or  for  a  term  of  years;  audi 

portation  or  banishment  (i)  being  warranted  by  Ae  i 

Corpus  Act  31  Car.  2,  c  2,  s.  14  (c) 

Allowance  of         A  pardon  by  act  of  parliament  is  more  beneficial  A 

P"^***  the  queen's  charter :  for  a  man  is  not  botmd  to  |dead 

Foot,  43.  the  court  must  ex  officio  take  notice  of  it;  nor  canl 

2  HaL  P.  c.      the  benefit  of  it  by  his  own  negligence  or  laehesy  as  I 

of  the  queen's  charter  of  pardon ;  which  latter  nraat  l 

2  Hawk.  p.  c.  cially  pleaded,  and  at  the  proper  time :  for  if  a  man 

dieted  and  has  a  pardon  in  his  pocket,  and  afterwar 

himself  upon  his  trial  by  pleading  the  general  issue,  he 

the  benefit  of  such  pardon. 

Eilect  of  par-        The  effect  of  the  queen's  pardon  is  to  make  the  off 

^^'  new  man,  and  to  give  him  new  credit  and  capadty,  aa 

him  of  all  corporsd  penalties  and  forfeitures  annexed 

oSence.(d)    But  nothing  can  restore  the  blood  when  oi 

nipted,  if  the  pardon  be  not  allowed  till  after  attain 

the  high  and  transcendant  power  of  parliament  (e) 


(6)  TraDsportation  is  said  (Bar.  352)  to  have  been  first  inflicted  as  a  piinidi 
39  Eliz.  c.  4. 

(c)  By  9  Geo.  4,  c.  33,  s.  3,  every  punishment  for  felony  after  it  has  been 
has  the  effect  of  a  pardon  under  the  great  seal. 

(d)  By  7  &  8  Geo.  4,  c.  13,  in  the  case  of  a  free  or  conditional  pardon  u 
queen's  sign  manual,  countersigned  by  one  of  the  secretaries  of  state,  the  dis 
the  offender  from  custody  in  the  former  case,  or  the  performance  of  the  conditi 
latter,  has  the  effect  of  a  pardon  under  the  great  seal  as  to  the  felony  for  i 
pardon  was  granted,  but  will  not  prevent  or  mitigate  the  punishment  in  any  m 
conviction  for  any  felony  committed  after  the  granting  any  such  pardon. 

(e)  But  see  now  54  Geo.  3,  c  145,  and  3  &  4  Wm.  4,  c.  106,  a.  10,  ante,  p.  < 
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OF    EXECUTION. 


EzBCunoN,  the  completioii  of  human  punishment,  must  in  2L*M^£Sim 
iH  cases  be  perfonned  by  the  i^al  officer,  the  sheriff  or  his  ofhamanpim- 
ieputjr ;  whose  warrant  was  anciently  by  precept,  under  the  5«hmeiit. 
httid  and  seal  of  the  judge,  as  it  b  stiU  practised  in  the  court  ^^'  ^*  ^* 
of  the   lord  high  steward,  upon   the  execution  of  a  peer; 
dioug^  in  the  court  of  the  peers  in  parliament  it  is  done  by 
writfiom  the  king.    Afterwards  it  was  established,  that  in  case 
of  life^  the  judge  may  command  execution  to  be  done  without  'inch.  L.  478. 
my  writ     And  now  the  usage  is,  for  the  judge  to  sign  the 
calendar,  or  list  of  all  the  prisoners'  names,  with  their  separate 
jadgments  in  the  margin,  which  is  left  with  the  sheriff. 

Hie  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution 
within  a  convenient  time,  which  in  the  country  is  left  at  large. 
But  in  London,  the  recorder,  after  reporting  to  the  queen  in 
panon  the  case  of  the  several  prisoners,  and  receiving  her  royal 
pleasure,  that  the  law  must  take  its  course,  issues  his  warrant  to 
the  sheriffs,  directing  them  to  do  execution  on  the  day  and  at 
the  place  assigned.  And  in  the  queen's  bench,  if  the  prisoner 
be  tried  at  the  bar,  or  brought  there  by  habeas  corpuiy  a  rule  is 
made  for  his  execution,  either  specifying  the  time  and  place, 
or  leaving  it  to  the  discretion  of  the  sheriff.  And  the  statute 
S5  Geo.  2,  c  37,  directed  that  in  case  of  murder,  the  judge 
dKMild  in  his  sentence  direct  execution  to  be  performed  on  the 
next  day  but  one  after  sentence  passed;  but  otherwise  the 
time  and  place  of  execution  are  by  law  no  part  of  the  judg- 
liient(a). 


(«)  By  9  Geo.  4,  c  31,  8.  A,  every  person  convicted  of  murder  shall  be  executed  on 
the  day  next  but  one  after  that  on  which  the  sentence  shall  be  passed,  unless  the  same 
shall  happen  to  be  Sunday,  and  in  that  case  on  the  Monday  following ;  and  the  body 
shall  after  execution  either  be  dissected,  or  hung  in  chains,  as  to  the  court  shall  seem 
meet ;  and  sentence  shall  be  pronounced  immediately  after  the  conviction,  unless  the 
court  shall  see  cause  for  postponing  the  same;  and  such  sentence  shall  express  not 
only  the  usual  judgment  of  death,  but  also  the  time  appointed  for  the  execution 
thereof,  and  that  the  body  shall  be  dissected,  or  hung  in  chains,  whichsoever  the  court 
shall  order ;  but  after  such  sentence  it  shall  be  lawful  for  the  court  or  judge  to  stay  the 
execution  thereof  if  such  court  or  judge  shall  so  think  fit. 

By  2  &  3  Wm.  4,  c.  76,  s.  16,  so  much  of  9  Geo.  4,  c.  31,  as  authorizes  the  court,  if 
it  shall  see  fit,  to  direct  that  the  body  of  a  person  convicted  of  murder  shall,  after 
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execution,  be  dissected,  is  repealed,  and  it  is  enacted,  that  in  every  caae  of  co&vidioii  of 
any  prisoner  for  murder,  the  court  before  which  such  prisoner  shall  have  bees  tried, 
shall  direct  such  prisoner  either  to  be  hung  in  chains,  or  to  be  buried  within  tbe  pn- 
cincts  of  the  prison  in  which  such  prisoner  shall  have  been  confined  after  ooDTidion. 
And  the  sentence  shall  express  that  the  body  of  the  prisoner  shall  be  hung  in  duiBi 
or  buried  within  the  precincts  of  the  prison. 

By  4  &  5  Wm.  4,  c.  26,  s.  1,  murderers  are  not  to  be  hung  in  chains,  and  so  mndiof 
2  &  3  Wm.  4,  c.  75,  as  directs  any  prisoper  to  be  hung  in  chains  is  repealed. 

By  6  &  7  Wm.  4,  c.  30,  s.  1,  the  second  sec.  of  9  Geo.  4,  c.  31,  is  repealed,  ind  noir 
sentence  of  death  may  be  pronounced  after  conviction  for  murder  in  the  same  muDer, 
and  the  judge  has  the  same  power  in  all  respects  as  after  conviction  for  other  ofM 
offeiMes. 
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real,  353. 
replevin,  367. 

process  of  replevying,  367* 
avowry  and  cognizance,  368,  and  n.  (a), 
of  trover  and  conversion,  370. 
qui  tam^  nature  of,  375. 

why  so  called,  375. 
of  jectment,  382.    See  Ejectment. 
of  quare  impedU^  399. 

provisions  of  3  &  4  Wm.  4,  c.  27,  and  4  &  5  Wm.  4,  c.  39, 
as  to  399,  400,  n.  (c). 
local,  definition  of,  420,  and  n.  (cQ. 
transitory,  definition  of,  420,  and  n.  (d). 
of  assumpsit,  427,  and  n.  («).    See  Pleading. 
on  warranties,  id, 
on  policies  of  assurance,  id. 
against  carriers  and  bailees,  id, 
of  indehitaiuB  assumpsit^  id. 
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of  indebitatus  assumpsit  for  goods  sold  and  delivered,  427)  and  ih  («). 

for  money  had  and  received,  id. 
on  bills  of  exchange,  id. 
of  debt  on  simple  contract,  t'd. 
ADULTERY,  364.     See  Injuries. 
ADMINISTRATION, 

distribution  of  deceased's  property  by  the  common  law,  290,  291. 
origin  of  right  of  ordinary  to  administer  intestate's  goods,  291. 
of  administration,  297. 

cum  testamento  annexo^  295. 
durante  minore  MUe,  295. 
durante  absentia,  295. 
pendente  lite,  295. 
de  bonis  non,  296. 
persons  entitled  to  grant  of  administration,  296,  and  n.  (o). 
husband  entitled  to,  of  wife's  effects,  261,  n.  (d). 
wife  entitled  to,  of  husband's,  296. 
among  next  of  kin,  who  to  be  preferred,  296. 
degrees,  how  to  be  reckoned,  296. 
if  executor  refuses,  or  dies  intestate,  the  administration  granted  to 

residuary  legatee,  296. 
to  whom  granted  on  defect  of  next  of  kin  and  residuary  legatee,  296. 
of  next  of  kin  of  equal  degree,  he  is  entitled  who  Uie  majority  of 

parties  interested  desire,  296,  n.  (o). 
but   next  of  kin  excluded  from  administration,   cum  testamento 

annexo,  if  no  interest,  and  residuary  legatee  requires  it,  id, 
if  kindred  will  not  administer,  creditor  may,  296. 
minor  cannot  be  administrator,  295,  n.  (n). 
on  death  of  administrator  another  administration  is  necessary,  de 

bonis  non,  297. 
the  office  and  duty  of  administrator,  297. 
can  do  nothing  till  the  letters  of  administration  are  issued,  297* 
the  taking  out  administration,  298. 
making  inventory  of  deceased's  effects,  299. 
collecting  and  converting  them  into  money,  id, 
payment  of  debts  of  deceased,  id. 
application  of  residue,  302. 

statute  of  distributions,  provisions  of,  302,  303,  and  n.  (c)  and  (e). 
customs  of  London,  York,  &c.  304. 

distresses  by  administrators  of  any  lessor  or  landlord,  under  3  &  4 
Wm.  4,  c.  42—310,  andn.  {/). 
.  retainer  by  administrator,  316,  317,  and  (a), 
must  not  retain  in  prejudice  to  creditors  of  higher  degree,  317. 
remedy  given  to  administrator  by  3  &  4  Wm.  4,  c.  42,  for  injuries 

to  real  estate  of  intestate,  391,  n.  (c). 
remedy  against  administrator  for  wrongs  by  deceased  to  property, 

real  or  personal,  377,  n.  (h). 
period  within  which  such  actions  must  be  brought,  id. 
ADVOWSON, 

description  of,  102. 

limitation  for  recovery  of,  102,  and  n.  (a), 

a]){)endant,  102. 
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in  gross,  102. 

presentative,  id, 

collative,  id. 

donadye*  108. 

of  Roman  Catholics,  presented  to  by  archbishop  of  Canterbury, 
496,  n.  (e). 
AFFRAYS,  520. 
AGISTMENT, 

nature  of,  269. 

liability  on,  269,  and  notes  {h)  and  (t). 
AGREEMENTS 

required  to  be  in  writing  by  the  Statute  of  Frauds,  373. 
AIDS 

incident  to  feodal  tenures,  121. 
ALDERNEY,  13.     See  Jbrsbt. 
ALFRED, 

his  renovation  of  the  civil  division  of  England,  15,  n.  (A). 

his  institution  of  tithings,  15,  n.  (t). 

his  encouragement  of  learning,  id, 
ALIENATION, 

title  by,  207. 

what  may  be  conveyed  or  assigned,  207. 

persons  incapable  of  conveying,  208* 

infanto,  lunatics,  &c.,  208 ;  1 1  Geo.  4,  and  1  Wm.  4,  c.  6,  id.  n.  (a). 

provisions  of  2  &  3  Vict.  c.  60  thereon,  300,  n.  (s). 

feme  covert,  208. 

aliens,  id. 

legal  evidences  of  alienations,  or  common  assurances,  208,  209. 

by  deed,  29.     See  Comvbtancbs. 
ALIEN, 

incapable  of  taking  by  descent,  189. 

cannot  inherit,  id. 

sons  of,  may  inherit  to  each  other,  id. 

effect  of  denization  of,  id. 
ALIMONY.     See  Markiaoe. 
ALLUVIONS, 

law  of,  192. 
AMBASSADORS, 

infringement  of  the  rights  of,  498. 
ANNUITIES, 

definition  of,  112. 

enrolment  of,  under  53  Geo.  3,  c.  141,  and  7  Geo.  4,  c.  75 — 412, 
n.  (f). 

of  annuities  for  lives,  272. 

directions  to  be  observed  in  the  sale  of  annuities,  272,  and  n.  (m). 

insured  must  have  an  interest  in  life,  id. 

no  greater  sum  recoverable  than  amount  of  such  interest,  id. 

no  part  of  the  consideration  must  be  in  goods,  id, 

contracts  for  purchase  of,  from  infants  are  void,  and  cannot  after- 
wards be  confirmed,  272,  *273. 
ANCIKNT  DEMESNE, 

tenure  in,  132. 
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APPRENTICES,  81,  and  n.  (b). 
APPROPRIATIONS.     See  Clergy. 
APPROVING 

or  indosiiig  common  by  the  lord,  397. 

or  king's  evidence,  595,  and  n.  (A). 
ARBITRATION, 

definition  of,  315. 

submission  to  by  rule  of  court,  816. 

provisions  of  8  &  4  Wm.  4,  c.  42,  as  to  such  submission,  id.  n.  (r). 
1  &  2  Vict.  c.  110,  giving  to  rules  of  court,  effect  of 
judgments,  579.  n.  (b). 

but  they  must  be  registered  under  1  &  2  Vict.  c.  110»  and  2  ft 
8  Vict.  c.  11,  «. 

rules,  &c.,  of  inferior  courts  may  be  made  to  have  same  effect,  id. 

judgment  debts  carry  interest,  t^. 

money  in  the  funds  may  be  charged  by  order  of  judge,  id.  580. 

sheriff  may  deliver  execution  of  lands,  &c.  id. 

and  seize  money  and  bank  notes,  id. 

and  sue  on  bills  of  exchange,  id. 

effect  of  these  provisions  on  attachments   for  non-payment   of 
money,  id. 
ARCHBISHOP 

of  Canterbury  now  presents  to  benefices  of  Roman  Catholics,  496, 
n.  {e).     See  Clerot. 
ARCHDEACON.     See  Clsroy. 
ARCHDEACONRY, 

description  of,  14. 
ARRAIGNMENT,  594. 

its  incidents,  id. 

effect  of  plea  of  not  guilty,  7  &  8  Geo  4,  c.  28,  595,  n.  (a). 

effect  of  standing  mute,  id. 

confession,  595. 

approving,  or  king's  evidence,  595  and  n.  (b). 
ARREST, 

abolidied  on  mesne  process  unless  by'*order  of  judge,  412,  n.  (/). 

writ  of  summons  first  process  in  bailable  actions,  as  well  as  in 
actions  not  bailable,  413,  n.  (^)  and  (A). 

mode  of  arrest,  416. 

copy  of  bailable  process  must  be  delivered  to  party  arrested, 
408. 

persons  exempted  from  arrest,  416. 

proceedings  after  arrest,  417. 

putting  in  bail  to  the  sheriff,  id. 

to  the  action,  id.  and  n.  (tr)  and  (^r). 

assignment  of  bail  bond,  417,  and  n.  (x). 

pro^edings  against  sheriff,  id.  n.  (y). 

ruling  sheriff  to  return  writ,  id.  n.  (jy). 

rendering  in  discharge  of  bail,  418,  n.  (a). 

deposit  in  lieu  of  bail,  418,  n.  (a),  43  Geo.  3,  c.  46. 

paying  debt  and  20/.  for  costs  into  court  to  abide  event  of  suit,  and 
filing  common,  instead  of  special  bail,  7  &  8  Geo.  4,  c.  71—418, 
n.  (a). 

justifying  bail,  418,  and  n.  (b). 
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in  criminal  proceedings,  581. 
by  warrant,  id. 

by  officers  without  warrant,  as  justices,  sheriffs,  coroners,  con- 
stables and  watchmen,  582. 
by  a  private  person  without  warrant,  583. 
RSON, 

definition  of,  547* 

provisions  of  7  Wm.  4  and  1  Vict.  c.  89  thereon,  id.  n.  (a), 
maliciously  setting  fire  to  dwelling-house,  547»  n.  (a), 
setting  fire  to  church,  chapel,  house,  warehouse,  stable,  coach- 
house, out-house,  office,  shop,  mill,  malt-house,  hop-oast,  bam, 
granary,  or  any  building  used  in  trade,  id. 
to  ships  or  vessels,  id. 
to  coaL  mines,  id. 
punishment,  id. 

setting  fire  to  any  stack  of  com,  grain,  hay,  &c.  547i  n.  (6). 
punishment  of  principals,  id. 

accessaries,  id. 
SSAULT,  354,  355.  545,  546. 

party  assaulted  may  proceed  by  action  or  indictment,  546,  n.  (A), 
or  summary  remedy  afforded  by  9  Qeo.  4,  c.  31,  s.  279  *^- 
party  assaulting  may  be  fined  5/.  and  costs,  id. 
certificate    of  magistrate's  dismissing   c(^mplaint  a  bar  to  other 

proceedings,  id. 
provisions  of  9  (}eo.  4,  c.  31  not  applicable  to  aggravated  cases  of 

assault,  id. 
assaults  on  magistrates,  officers,  &c.,  trying  to  save  shipwrecked 

property,  id. 
assaults  with  intent  to  commit  felony,  id. 

on  peace  officers,  id. 
to  prevent  arrest  of  offenders,  id. 
on  seamen  to  prevent  their  working,  id. 
to  obstruct  the  buying  or  selling  of  grain,  id. 
with  intent  to  rob,  7  W.  4  and  1  Vict.  c.  87—559,  n.  (w). 
{See  Injuries  afvectimo  Personal  Security.) 
SSEMBLIES, 

unlawful,  520,  and  n.  (/). 
SSESSMENTS, 

parochial  act,  regulating,  61,  n.  (p).     See  Parocbiai  Assess- 
ments. 
SSETS,  187. 

by  descent,  187.  211. 
personal,  299. 
SSIGNMENT, 

definition  of,  220. 
TTACHMENTS,  578. 
for  contempts,  578,  579. 

by  sheriffs,  bailiffs,  gaolers,  &c.,  579. 
by  attorneys,  id. 
by  jurymen,  id. 
by  witnesses,  id. . 
for  non-observance  of  awards,  id. 
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for  non-payment  of  money,  579. 

proYisionB  of  3  &  4  Wm.  4,  c.  42,  as  to  submission  to  arbitratioB 
by  rule  of  court,  id,  n.  (6). 
of  1  &  2  Vict.  c.  110,  as  to  rules  of  court,  decrees,  and 

orders  having  effect  of  judgments,  id, 
of  2  &  3  Vict.  c.  11,  as  to  registration  of  judgments,  id, 
additional  remedies  given  to  judgment  creditors  over  estate,  money, 

funds,  stocks*  &c.,  of  debtor,  id, 
effect  of  these  provisions  on  attachments  for  non-payment  of  money, 
580,  n.  {h)  continued, 
ATTAINDER,  189.  608. 

forfeiture  upon,  and  difference  between  forfeiture  of  lands  and 

goods,  609. 
provisions  of  54  Geo.  3,  c.  145,  and  3  &  4  Wm.  4,  c.  106 — 189 

and  190,  n.  (A)  and  (k). 
doctrine  of  escheat  upon,  190. 
corruption  of  blood  on,  and  provisions  of  3  &  4  Wm.  4,  c.  106— 

610,  n.  (e). 
reversing  attainder  without  writ  of  error,  id, 
by  writ  of  error,  611. 
by  act  of  parliament,  id, 
ATTORNEY, 

definition  of,  320. 

proceedings  against  now  by  writ  of  summons  as  in  other  cases, 

416,  n.  (v). 
misapplication  or  improper  conversion  of  money  by,  552,  n.  (e). 
AUDITA  QUERELA,  465, 


B. 

BAILMENTS, 

definition  of,  248.  269. 

bailee's  liability  in  case  of  loss,  269,  and  n.  {g)  and  (h), 

bailee  has  quaUfled  property  in  goods  delivered  to  him,  270. 

may  maintain  action  against  those  who  abstract  or  injure  them,  id. 
BAIL, 

in  felony,  584.     See  Commitment  and  Bail. 

to  the  sheriff^  417. 

to  the  action,  41 7,  and  n.  (w)  and  (z), 

assignment  of  bail  bond,  417,  and  n.  (x). 

proceeedings  against  sheriff,  417»  n.  (tf). 

ruling  shenff  to  return  writ,  id, 

rendering  in  discharge  of,  418,  n.  (a). 

deposit  in  lieu  of,  43  Geo.  3,  c.  46—418,  n.  (a). 

paying  debt  and  costs  into  court,  and  filing  common  instead  of 
special  bail,  7  &  8  Geo.  4,  c.  71 — 418,  n.  (a). 

justifying  bail,  41 8,  and  n.  {b), 
BANKRUPTCY, 

who  may  become  bankrupt,  279. 

petitioning  creditor's  debt,  279  ;  1  &  2  Wm.  4,  c.  56,  establishing 
a  court  in  bankruptcy,  279,  n.  (a) ;  6  Greo.  4,  c.  16,  s.  15,  as 
to  petitioning  creditor's  debt,  279,  n.  (6). 
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trading,  and  6  Qeo,  4,  c.  16,  s.  2,  as  to,  279,  and  n.  (c). 

acts  of  bankruptcy,  6  Oeo,  4,  c.  16,  s.  8  ;  1  &  2  Vict.  c.  110,  s.  8 
and  39—280,  281,  n.  (rf). 

after  affidavit  of  debt  and  notice  to  debtor  to  pay  same,  if  not  paid 
or  secured  in  twenty-one  days,  act  of  bai^miptcy,  1  &  2  Vict, 
c.  110,  8.  8 — 280,  n.  (d). 

filing  petition  of  person  in  custody  subject  to  bankrupt  laws,  and 
wbo  shall  apply  for  discbarge  under  insolvent  act,  act  of  bank- 
ruptcy, 1  &  2  Vict.  c.  no,  s.  39—280,  n.  (d). 

proceedings  in  bankruptcy,  281. 

petition  and  affidavit  of  debt,  281. 

provisions  of  1  &  2  Wm.  4,  c.  56,  s.  12,  as  to  issuing  fiat, 
281,  n.  ((?) 

bond  to  the  chancellor,  281,  and  n.  (/). 

opening  the  conunission  or  fiat,  282. 

commissioners*  fees,  282,  and  n.  (A). 

commissioners*  fees  on  renewed  commission,  282,  n.  (t). 

adjudication,  282,  and  n.  (j)  and  (Jc). 

choice  of  assignees,  282,  and  n.  ([). 

surrender,  282,  and  n.  (m)  and  (n). 

bankrupt's  examination,  283. 

examination  of  bankrupt's  wife,  283,  and  n.  (o). 

bankrupts  concealing  effects,  283,  284,  and  n.  (g). 

commissioners  may  summon  persons  having  bankrupt's  effects, 
283,  n.  (f). 

persons  discovering  bankrupt's  effects,  284,  n.  (r) 

bankrupt's  certificate  of  conformity,  284,  and  n.  (5). 

allowance  and  indemnity  to  bankrupt,  285,  and  n.  (t)  and  («). 

bankrupt  may  give  portions  to  children  on  marriage,  285,  and 
n.  (r). 

bankrupt's  personal  estate,  285. 

vests  in  assignees  without  assignment,  286,  n.  (^) 

title  of  assignees,  286. 

provisions  of  6  Geo.  4,  c.  16,  as  to  conveyances,  contracts, 
dealings,  and  transactions,  by  and  with  bankrupt,  before 
bankruptcy,  286.  n.  (a) 
provisions  of  2  Vict.  c.  29,  relative  thereto,  id, 

power  of  assignees  to  sue,  287. 

dividend  first,  second,  and  final,  287»  288,  and  n.  (0). 

mortgages,  287. 

surplus  (if  any)  application  of,  289. 

fraudulent,  524,  and  n.  (c). 

punishment  of,  524. 
BANKRUPT'S  REAL  ESTATE, 

1  &  2  Wm.  4,  c.  56,  establishing  court  of  bankruptcy,  206,  n.  (m). 

acta  which  by  law  are  acts  of  bankruptcy,  declared  by  6  G^.  4, 
c.  16,  ss.  3,  4,  5,  6,  7,  8 — 280,  n.  (d). 

and  1  &  2  Vict.  c.  110,  ss.  8  and  39—280,  281,  n.  (d). 

who  are  deemed  traders,  279,  n.  (c). 

real  estate  vests  in  assignees  without  conveyance,  206,  n.  (m). 

commissioners  have  the  disposal  of  all  bankrupt's  lands,  of  whatever 
tenure,  id. 
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provisions  as  to  property  of  tenant  in  tail  becoming  bankrapt, 
3  &  4  Wm.  4,  c.  74,  ss.  56,  57.  58,  59,  60.  61,  62,  63,  64,  65, 
^,  67,  68,  and  69—139, 140,  n.  {e). 
assignees  may  redeem  and  sell  real  estate,  206,  n.  (m). 
sale  of  real  estate  valid  against  fraudulent  extent,  id, 
commissioners  may  sell  property  conveyed  by  bankrupt  to  hit 
children  or  other  person,  except  on  marriage  or  valid  consider- 
ation, id. 
assignees  may  execute  all  powers  vested  in  bankrupt,  id. 
where  trustee  becomes  bankrupt,  chancellor  may  order  conveyance 

to  other  trustees,  id. 
all  conveyances,  &c.,  by  bankrupt,  and  dealings  with  him,  hfm& 

fide  more  than  two  months  before  commission,  are  valid,  id. 
fiat  is  notice  of  bankruptcy,  id. 
no  purchase  from  banlmipt  impeachable,  unless  commission  issue 

within  twelve  months,  id. 
law  extends  to  aliens,  denizens,  and  women,  id. 
2  Vict.  c.  11,  all  conveyances,  &c.  bond  fide  before  fiat»  valid, 

notwithstanding  act  of  bankruptcy,  if  no  notice,  id. 
2  Vict.  c.  39,  all  contracts,  &c.  with  bankrupt,  and  execntioni 
against  his  lands  and  goods  before  date  and  issuing  of  fiat  valid, 
notwithstanding  prior  act  of  bankruptcy,  if  no  natice»  id. 
BARGAIN  AND  SALE, 

definition  of,  225. 
BATTERY,  35 1.     See  Injuries  affecting  Personal  Sscueity. 
BENEFIT  OF  CLERGY, 

abolished  7  &  8  Geo.  4,  c.  29 — 603,  n.  (a), 
origin  of,  604,  605,  606,  and  notes  (6),  (c),  and  (d). 
capital  punishment  abolished  in  certain  cases,  7  Wm.  4  and  1  Vict 
c.  91,  and  7  Wm.  4  and  1  Vict.  c.  84—604,  n.  (a)  continued, 
BARON.     See  Nobility. 
BARON  (COURT  OF).     See  Courts. 
BIGAMY  OR  POLYGAMY,  529. 

the  offence,  how  punished,  530,  and  n.  (e). 
provisions  of  9  Cfeo.  4,  c.  31  thereon,  id. 

may  be  inquired  of,  tried,  and  punished^  where  offender  appre- 
hended, id, 
but  the  act  does  not  extend  to  any  person  marrying,  where  husband 
or  wife  has  been  absent  seven  years,  if  not  known  to  be  living,  id, 
or  to  any  person  divorced,  id, 

or  whose  former  marriage  has  been  declared  void,  id. 
WLLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
•definition  of,  274,  275. 

distinction  between  foreign  and  inland,  575,  n.  (r). 
exempted  from  usury  laws,  by  2  Vict.  c.  37 — 274.  n.  (9). 
provisions  respecting,  by  15  Geo.  3,  c.  5  ;  48  Geo.  3,  c.  88 : 
17  Geo.  3,  c.  30;  37  Geo.  3,  c.  136;  55  Geo.  3,  c.  184,  and 
7  Geo.  4,  c.  6 — 275,  n.  (q). 
as  to  mode  of  assigning  bills  and  notes,  276. 

provisions  of  7  Geo.  4,  c.  6  ;  7  Geo.  4,  c.  46 ;  9  Geo.  4,  c.  14, 
9  Geo.  4,  c.  23,  and  I  Vict.  c.  73,  as  to  joint  stock  banks, 
276,  n.  (0. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— contimied 
acceptance  of  bills,  276,  277. 

provisions  of  1  &  2  Geo.  4,  c.  78,  thereon,  277,  n.  («). 
protest  for  non  acceptance,  277. 

provisions  of  2  &  3  Wm.  4,  c.  98,  respecting  protest  for  non- 
acceptance,  277,  n.  (tr). 
protest  for  non-payment,  277. 

provisions  of  6  &  7  Wm.  4,  c.  58,  as  to  presentment  to  accep- 
tors, or  referees  for  honour,  277,  n.  (x). 
provisions  of  9  &  10  Wm.  3,  c.  17,  as  to  lost  biUs,  278,  n.  (s), 
these  provisions  apply  to  promissory  notes  when  negodated,  278. 
BASTARD, 

incapable  of  being  heir,  188. 

liabilities  of  parents  of,  as  altered  by  4  &  5  Wm.  4.  c.  76,  and 

2  &  3  Vict.  c.  85.  89,  n.  {d\  and  498,  n.  (t)* 
justices  of  petty  sessions  may  now  make  order  of  affiliation,  id. 
BLASPHEMY, 

punishable  by  fine  and  imprisonment,  496. 
BISHOPS.     See  Clergy. 
BOND, 

definition  of,  226. 

bottomry  or  respondentia  bonds,  270. 
requisites  of,  271,  and  n.  (j). 
BOROUGH, 

description  of,  16. 
BOROUGHS. 

voters  in,  10/.  occupiers,  29,  n,  (i), 
voter  must  reside  and  be  rated,  id. 
must  pay  rates  and  taxes,  id. 
joint  occupiers  may  vote  if  10/.  each,  id. 
occapiers  may  demand  to  be  rated,  id, 
parochial  relief  disqualification,  id.     See  Parliament. 
appointment  of  overseers  in,  575,  n.  (/). 
BOROUGH  COURTS.     See  Courts,  636.     Borodoh  Courts. 
BOROUGH  SESSIONS,  575. 

when  to  be  held,  5  &  6  Wm.  4,  c.  76^-575,  n.  (e). 

jurisdiction  of,  id. 

jurisdictions  abolished,  id. 

jurisdiction  of  county  justices  in  boroughs  not  having  separate 

quarter  sessions,  id. 
every  burgess  qualified  to  be  a  juror,  id. 
members  of  council  exempted,  id.  ■ 
time  for  prosecution  of  offences  punishable  by  summary  conviction 

under  5  &  6  Wm.  4,  c.  76,  id. 
jurors  may  be  summoned  twice  a-year,  7  Wm.  4  and  1  Vict, 
c.  78,  id. 
BREACH  OF  PRISON,  513,  514,  n.  (6). 
BRIBERY,  517. 

BRITISH  CONSTITUTION,  2,  3,  n.  (c). 
BURGAGE  TENURE,  126. 
BURGLARY, 

definition  of,  548. 

8   8 
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BURGLAE  Y— cofi/miif  d. 

the  time  during  which  it  must  be  committed,  548,  and  provisions 

of  7  Wm.  4  and  1  Vict,  c.  86  thereon,  548,  and  n.  (c). 
the  place,  549,  and  7  &  8  Creo.  4,  c.  29,  s.  13  and  14,  id, 
the  manner,  549,  550. 

the  intent  must  be  felonious  but  need  not  be  executed,  550. 
provisions  of  7  &  8  Geo.  4,  c.  29,  and  7  Wm.  4  and  1  Vict.  c.  86, 
as  to  this  offence,  548,  n.  {e), 
BURNING.     See  Arson. 

C. 
CARRIER, 

liability  of,  269.     See  Contract. 
CATHOLICS,  496. 

restraints  and  disabilities  imposed  on  removed  by  10  Geo.  4,  c.  7— 

496,  n.  (e). 
may  vote  at  elections,  id. 

may  be  elected  members  of  the  house  of  commons,  id, 
but  no  Roman  Catholic  priest  can  sit  in  the  house,  id. 
may  hold  civil  and  military  offices,  id. 
but  cannot  hold  office  in  the  church,  ecclesiastical  court,  colleges, 

or  schools,  id. 
cannot  present  to  any  benefice,  id, 

such  presentations  devolve  to  the  archbishop  of  Canterbury,  fV^. 
cannot  advise  crown  in  appointment  of  offices  to  church,  id. 
judicial  officers  cannot  attend  with  insignia  of  office  at  any  other 

place  of  worship  than  the  church,  id. 
Jesuits  must  be  licensed,  id. 

corporation  and  test  acts  repealed  by  9  Geo.  4,  c.  17 — 496,  n.  (/). 
CERTIORARI, 
writ  of,  593. 
when  may  be  bad,  593. 
must  be  by  motion  to  the  Queen's  Bench,  5  &  6  Wm.  4,  c.  33— 

593,  n.  (6). 
recognizance  required,  id. 
CHALLENGES, 

to  the  array,  446. 
to  the  polls,  446. 

propter  honoris  respectum,  446. 
propter  defectum,  446. 
propter  effectum,  446. 
to  the  favour,  447. 
propter  delictum,  447. 
in  criminal  prosecutions,  600. 
either  for  cause  or  peremptory,  600. 

if  by  the  queen  for  cause,  6  Geo.  4,  c.  50,  s.  29 — 600,  n.  (/). 
peremptory  challenges  allowed  the  prisoner  only,  600. 
number  allowed  to  the  prisoner,  600,  n.  (e),  and  601. 
challenges  to  fight,  522. 
CHARITIES, 

jurisdiction  of  the  court  of  Chancery,  as  to,  477. 
provisions  of  2  Wm.  4,  c.  57,  and  5  &  6  Wm.  4,  c.  76,  as  to  cha- 
ritable trusts,  477,  note  (6). 
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CHATTELS, 

real,  definition  of,  246. 

personal,  definition  of,  246.     See  Personal  Property. 
of  property  in  personal  chattels,  246,  247. 
qualified  property  in  animals,  &c.  247. 

distinction  between  chattels  personal  in  possession  and  those  in 
action  in  acquisition  by  marriage,  260. 
CHEATING,  525. 

breaking  the  assize  of  bread,  525. 
selling  by  false  weights  and  measures,  525. 

provisions  of  5  Oeo.  4,  c.  74,  and  5  &  6  Wm.  4,  c.  63,  establish- 
ing uniformity  of  weights  and  measures,  525,  526,  527>  note  {g). 
playing  with  false  dice,  526. 
obtaining  money  by  false  pretences,  527. 
provisions  of  7  &  8  Greo.  4,  c.  29,  thereon,  527f  n.  {h), 
punishment,  id.     See  Weights  and  Measures. 
CHESTER,  (County  Palatine), 

exclusive  jurisdiction  abolished,  16,  (t). 
CHILD  STEALING,  or  Kidnapping,  546. 

provisions  of  9  Geo.  4,  c.  31,  thereon,  546,  note  (J). 
not  applicable  to  fathers  of  illegitimate  children,  or  persons  claim- 
ing to  be  so,  id. 
CHILDREN, 

Intimate,  87. 
illegitimate,  88. 
relation  of,  with  parent,  87. 
protection  of  by  parent,  88. 
education  of,  88. 
power  of  parents  over,  88. 
duties  of  to  parents,  88. 
CHOSE  IN  ACTION, 

definition  of,  249. 
CHURCH, 

the  established,  494. 
acts  affecting  the,  494. 
reviling  the  ordinances  of,  494. 
non-conformity  to,  495. 
CHURCHWARDENS, 
appointment  of,  75. 
duties  of,  id,  and  n.  (n)  (o). 
CIVIL  LIST,  53. 
CIVIL  STATE,  76. 
CITY, 

description  of,  15. 
CLERGY, 

they  comprehend  what,  67. 
their  exemptions,  68. 
their  disabflities,  68,  and  n.  (a)  and  (&). 
cannot  be  compelled  to  serve  on  jury,  68. 
nor  chosen  to  any  temporal  office,  68. 
incapable  of  sitting  in  house  of  commons,  68. 
prohibited  from  trading,  I  &  2  Vict.  c.  106,  thereon,  68,  n.  (6). 

s  S  2 
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CLE^KQiY—continued. 

cannot  farm  above  eighty  acres,  68,  n.  (a). 

ranks  and  degrees  of,  ecclesiastical  polity,  68. 

archbishops  and  bishops,  how  elected,  68,  and  n.  (c). 

provisions  of  6  &  7  Wm.  4,  c.  77,  as  to  new  arrangeroenti  of 
dioceses,  68,  n.  (c). 

and  erection  of  two  new  sees,  id, 

jurisdiction  and  power  of  archbishop,  69  and  70,  and  n.  {d), 

option  of,  69. 

bishops,  power  and  authority  of,  70. 

archbishopricks  and  bishopricks  may  become  void,  70. 

deans,  how  elected,  70,  and  n.  {e\ 

deaneries  and  prebends  may  become  void,  71. 

the  new  deaneries  and  chapters  to  old  bishopricks,  70,  n.  (/). 

chapters  consist  of  what,  and  how  appointed,  70. 

archdeacon,  his  appointment  and  audiority,  71,  and  n.  (g), 

rural  deans,  71* 

parsons  and  vicars,  71. 

distinction,  between,  72,  and  n.  {h). 

appropriations,  explanation  of,  71* 

method  of  becoming  parson  or  vicar,  72. 

of  institution,  73,  and  n.  (j). 
collation,  73. 
induction,  73. 
plurality  of  preferments,  provisions  of  1  &  2  Vict.  c.  106  as  to,  and 

residence,  73,  74,  n.  (i). 
building  parsonage  houses,  id.  and  1  &  2  Vict.  c.  23  and  c.  29, 

thereon,  74,  n.  {k)» 
apportionment  of  spiritual  services,  2  &  3  Vict.  c.  38,  id. 
benefice,  avoidance  of,  74. 
of  commendams,  id,  and  n.  (Q. 
curates,  nomination  of,  75. 

provisions  of  1  &  2  Vict.  c.  106  as  to,  75,  n.  (m). 
parish  clerks,  appointment  of,  76,  and  n.  (p). 
churchwardens.     See  Churchwardens. 
leases  by,  106,  n.  ((i). 
benefit  of.     See  Benefit  of  Clsboy. 
COLONIES, 

interior  polity  of,  13. 
form  of  government  in,  13. 
COVENANTS, 

real  to  convey  or  dispose  of  lands,  372. 
CRIMES, 

of  the  nature  of,  and  their  punishment,  485. 

definition  of,  485,  and  n.  (a). 

distinction  between,  and  civil  injuries,  486. 

every  crime  includes  public  wrong  and  civil  injury,  486. 

offender  may  be  obliged  to  make  satisfaction  for  each,  486. 

the  object  of  criminal  laws,  486. 

the  power  of  punishment,  whore  vested,  486. 

the  legality  of  punishment,  486. 

the  object  of  punishment,  487. 
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CRIMES— (cofUtAtted.) 

the  measure  of  punishmeot,  487. 

what  persons  are,  or  are  not  capahle  of  committing  crimes,  487. 

species  of  defect  of  will,  487,  488,  489,  490. 

from  infancy  or  non-age  under  age  of  discretion,  488. 
infancy  with  reference  to  capital  crimes,  438. 
from  idiocy  or  lunancy,  488. 

ignorance  of  fact  an  excuse,  not  ignorance  of  law,  489. 
compulsion  or  necessity,  an  excuse,  489. 
as  by  husband  over  wife,  489. 
compulsion  by  duress  per  minus,  490. 
affecting  individuals,  534. 

the  habitations  or  individuals,  544. 
the  private  propertv  of  individuals,  551. 
CROPS, 

growing,  251.     j^^e  Emblements. 
CROWN, 

settlement  of  in  1688 — S6. 

again  in  1701,  36. 

descent  of,  36. 

of  injuries  to  or  from  the,  403. 

methods  of  obtaining  restitution  from,  403. 

of  redress  of  injuries  received  by,  403. 

by  scire  facias  to  repeal  patents,  404. 
by  information  in  the  exchequer,  404. 
by  informations  of  intrusion  and  debt,  405. 
by  information  in  rem,  405. 
by  writ  of  quo  warranto,  405. 
by  writ  of  mandamus,  406. 
COGNOVIT  ACTIONEM,  461. 

provisions  of  1  &  2  Vict.  c.  110,  s.  9,  as  to  the  execution  of,  462, 
n.  (k). 
COINING, 

provisions  of  2  Wm.  4,  c.  34,  respecting,  502,  n.  (e), 

gold  or  silver  coin,  felony,  punishable  with  transportation  for  life, 

502,  n.  (e). 
also  impairing  gold  or  silver  coin,  with  intent  to  pass  it,  id, 
also  buying  or  selling  counterfeit  gold  or  silver  coin,  or  importing 
it,  id. 
COMBINATIONS,  527. 

6  Geo.  4,  c.  129,  thereon,  527,  528,  n.  (t). 
COMMON,  109. 
of  pasture,  109. 
appendant,  109. 

appurtenant,  109,  2  &  3  Wm.  4,  c.  71 — 109,  n.  (g), 
of  vicinage,  id. 
in  gross,  id. 

inclosing  by  lord  called  approving,  id. 
of  piscary  and  turbary,  id, 
COMMITMENT  AND  BAIL,  583. 

duty  of  justices  before  committing,  583,  584. 
when  they  may  discharge,  id. 
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COMMITMENT  AND  BAIL— continued, 

provisions  of  7  Geo.  4,  c.  64,  as  to  admitting  to  bail  in  cases  of 
felony,  584,  n.  (a). 

provisions  of  5  &  6  Wm.  4,  c.  33,  thereon,  585,  n.  (a),  coniinued. 

any  two  justices,  one  of  whom  signed  the  warrant  of  commitment, 
may  admit  any  person  charged  with  fehmy  to  bail,  id, 

the  same  although  prisoner  may  have  confessed  the  charge,  id, 

the  examination  of  witnesses  must  be  first  taken  in  writing,  and 
witnesses  bound  over  to  appear  at  trial,  584,  n.  (a). 

the  bailment  must  be  certified  in  writing,  id. 

the  justices  must  subscribe  examinations,  informations,  bailments, 
and  recognizances,  id, 

which  must  be  delivered  to  the  court  in  which  the  trial  is  to  be,  id, 

duties  of  coroner  in  inquisitions  for  manslaughter  or  murder,  id, 

consequence  of  refusing  to  bail,  585. 

of  taking  insufiicient  bail,  585. 

place  in  which  bail  may  be  taken,  585. 

justices  of  the  peace  cannot  bail  for  treason  or  murder,  585. 

but  may  in  all  other  cases,  585,  and  n.  (e). 

the  court  of  Queen's  Bench  can  bail  for  any  crime,  585. 

unless  prisoner  committed  by  either  house  of  parliament,  586. 

mode  of  commitment,  58G. 
COMMONALTY,  78. 

knights  of  St.  George  or  of  the  Garter,  78, 

knights  banneret,  78. 

baronet  by  patent,  78. 

knights  of  the  bath,  78. 

knights  bachelors,  78. 

esquires,  78. 

gentlemen,  78, 

yeoman,  tradesmen,  artificers,  &c.  78. 
COMMONWEALTH,  offences  against,  512. 
COMMONS, 

the  house  of,  23. 

peculiar  privileges  of  the,  25,  26,  27. 

case  of  Stockdale  v.  Hansard,  25,  n.  {d), 

all  parliamentary  grants  and  money  bills  begin  with,  27. 
COMMON  PLEAS,  court  of.     See  Courts. 
COMMON  RECOVERIES, 

origin  of,  198. 

definition  of,  232. 

abolition  of,  198,  n.  (c). 
See  Estates  Tail. 

mode  of  suffering,  233. 

effect  of,  234,  and  notes  (/)  and  {g), 

deeds  to  declare  uses  of,  235. 
COMPOUNDING  FELONY,  515. 

provision  of  7  &  8  Geo.  4,  c.  29,  s.  56,  as  to  restitution  of  stolen 
property  to  owner  prosecuting  thief  or  receiver  to  conviction, 
515,  u.  (b). 
COMPOUNDING  INFORMATIONS,  516. 

the  punishment  by  7  &  8  Geo.  4,  c.  59,  s.  8 — 516,  n.  (f). 
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CONDITION, 

estates  upoiit  152. 

implied,  152,  and  n.  (a). 

expressed,  153,  and  n.  (c);  154,  and  n.  {d\  155. 
doctrine  of  derived  from  feudal  law,  152,  n.  (a), 
distinctions  between  condition,  remainder,  and  conditional  limi- 
tation, 154,  n.  (d), 
CONFIRMATION, 

definition  of,  219. 
CONSTABLES, 

institution  of,  59. 

county  and  district,  2  &  3  Vict.  c.  93 — 59,  n.  (/). 
how  appointed,  id. 
duties  of  constables,  59. 
CONSULTATION, 

writ  of.     See  Writ. 
CONSPIRACY, 

definition  of,  516,  and  n.  (j). 
CONSTITUTION, 

British,  2,  3,  n.  (c). 
Lacedemonian,  3,  n.  (c). 
CONTRACT, 

definition  of,  263. 
may  be  express  or  implied,  264. 
either  executed  or  executory,  264. 
the  consideration,  264. 

classification  of  consideration  by  civilians,  264. 
contract  without  mutuality  void,  265  ;  9  Geo.  4,  c.  14,  265,  n.  (a), 
requisites  to  revive  debt  barred  by  the  statute,  265,  n.  (a), 
as  to  acknowledgments  by  joint  contractors,  executors,  &c.  id, 
the  most  usual  contracts,  265. 
as  to  vendor's  right  to  sell,  265. 
requisitions  on  sales  of  goods,  266. 
provisions  of  Statute  of  Frauds  as  to,  266. 
efibct  of  sale,  266. 
sales  in  market  overt,  267. 
of  stolen  goods,  268. 
warranty  of  goods,  268. 
contracts  carrying  interest,  273. 

provisions  of  7  Wm.  4  and  1  Vict.  c.  80,  and  2  Vict.  c.  37,  ex- 
empting loans  of  money  except  on  land  from  the  usury  laws,  273, 
n.  (p),  and  274,  n.  (^) ;  3  &  4  Wm.  4,  c.  42,   s.  28,  enabling 
juries  to  give  interest  on  debts  payable  at  a  fixed  time ;   or  after 
demand  of  payment,  id,  and  provisions  of  5  &  6  Wm.  4,  c.  41,  id, 
simple  contracts,  274. 
liability  of  bailee,  269,  and  n.  {g), 
liabilit}^  of  carriers  and  innkeepers,  269,  and  notes  {g)  and  (A). 

pawnbrokers,  269,  n.  (i). 
contract  by  hiring  and  borrowing,  270. 
foreign  contracts,  348. 

express  contracts  include  debts,  covenants,  and  promises,  371,  and 
n.  (c). 
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CONTRACTS,  IMPLIED, 

forfeitures  imposed  by  bye-laws  of  corporations  and  amercementi, 

374. 
penal  forfeitures, -374. 

from  natural  reason  and  just  construction  of  law,  as  assompsito 
or  presumptive  undertakings,  375. 

work  and  labour,  375. 

taking  up  goods,  375,  376. 

receiving  money  belonging  to  another,  376. 

on  money  paid  for  another,  376. 

balance  upon  account  stated,  376. 

undertaking  office  or  employment,  377. 

liabilities  of  workmen,  377. 

innkeepers,  &c.,  377. 

implied  warranties  on  sales,  378. 

tacit  contracts  on,  378. 

general  warranty,  379. 
remedies  in  each  case,  374  to  379. 
COUNSEL, 

definition  of,  320,  321. 
patent  of  precedence,  320. 

freedom  of  speech  by,  subject  to  certain  rules,  321. 
CONVEYANCE, 
by  deed,  209. 
of  deeds,  209. 
requisites  of  deeds,  209. 
formal  parts  of,  209. 
the  premises,  209. 
the  habendum f  210. 
the  reddendum^  210. 
condition,  210. 

warranty,  lineal  and  collateral,  210,  211. 
covenants  and  conclusion,  211,  212. 
reading  of,  necessary  before  execution,  212. 
signing,  sealing,  and  delivery,  212. 
attestation  of,  212. 
avoidance  of  a  deed,  213. 
common  law  conveyances,  213. 
original  conveyances,  213. 
feoffment,  213. 
livery  of  seisin  on,  213,  214. 

livery  of  seisin  on  creation  of  estate  in  remainder,  214. 
livery  either  in  deed  or  law.    See  Deeds,  Lease,  Exchange,  Par- 
tition, Release,  Confirmation,   Surrender,   Assionvent, 
Defeazance,  Bargain  and  Sale,  Leasb  and  Release,  &c. 
COPARCENARY, 

estate  in,  nature  of,  167. 

partition  of,  168. 

writ  of  partition  abolished  by  3  &  4  Wm.  4,  c.  27,  ».  36—168, 

n.  {e), 
dissolution  of,  109. 
COPYHOLDS, 

origin  of  copyhold  tenure,  130. 
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OPYHOLDS— conlinuerf. 
requisites  of,  131. 
difference  in  succession,  to,  131. 
appendages  of,  131. 

fineehold  of  the  manor  still  in  the  lord  in,  151. 
forfeiture  of  copyhold  by  breach  of  custom,  205. 
alienation  of,  235. 
surrender,  236. 

act  3  &  4  Wm.  4,  c.  74,  applies  to  copyholds,  236,  n.  (h). 
but  disposition  by  tenant  in  tail  of  estate  at  law  must  be  by  sur- 
render, id. 
if  equitable,  may  be  by  surrender  or  deed,  id. 
but  if  by  deed,  it  must  be  entered  on  court  rolls,  id, 
protector's  deed  of  consent  must  be  entered  on  court  rolls,  id, 
and  if  not  by  deed,  a  memorandum  of  it,  id, 
inrolment  not  necessary  as  to  copyholds,  id, 
surrender,  definition  of,  and  mode  of  effecting,  236. 
the  only  method  of  conveying  copyholds,  236. 
effect  of,  until  admittance,  237. 
presentment,  237. 
admittance,  237. 

upon  voluntary  grant,  238. 
upon  surrender,  238. 
upon  descent,  238. 
difference  between  admittances  upon  surrender  and  on  descent,  238. 
statute  7  Wm.  4  and  1  Vict,  as  to  copyholds,  237*  n.  (c). 
all  property  maybe  disposed  of  by  will  without  surrender,  237,  n.(c). 
and  that  although  testator  has  not  been  admitted  tenant,  238,  n.  (d), 
fees  and  fines  payable  by  devisees  of  copyholds,  239,  n.  (a),  s.  4. 
will  of  copyholds  to  be  entered  on  court  rolls,  id.  s.  5. 
lord  entitled  to  fine  as  from  the  heir,  id. 
OPYRIGHT, 

definition  of,  252. 

term  of  under  54  Geo.  3,  c.  156 — 252,  n.  {d). 

books  published  abroad,  1  &  2  Vict.  c.  59 — id. 

dramatic  pieces,  3  &  4  Wm.  4,  c.  15,  id, 

lectures,  5  &  6  Wm.  4,  c.  65,  id. 

sculptures,  casts,  &c.,  54  Geo.  3,  c.  156 — 253,  n.  {e). 

patterns  for  printing  linen,  &c.,  27  Geo.  3,  c.  28  ;  34  Geo.  3, 
c.  23,  id. 

fabrics  composed  of  wool,  &c.,  2  Vict.  c.  J  3,  id, 

designs  for  patterns  or  prints,  2  Vict.  c.  17,  id. 

designs  for  modelling,  casting,  &c.,  29  Geo.  3,  c.  19,  id, 

prerogative  copyright,  254. 
mONATION  OATH,  41. 
KRONER, 
origin  of,  56. 

appointment  of  in  counties,  56. 
in  boroughs,  under  5  &  6  Wm.  4,  c.  76 — 56,  n.  (d). 
judicial  duties,  56,  and  n.  (e),  and  57>  n.  (/). 
empowered  to  summon  medical  aid,  56,  n.  (e). 
fees  paid  by  county  rates,  id. 
6  &  7  Wm'  4,  c.  89,  id. 
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7  Wm.  4  and  1  Vict.  c.  68—56,  n.  (c). 

6  &  7  Wm.  4,  c.  86—56,  n.  (e). 

must  inform  r^strar  of  births  and  deaths  on  finding  of  jury,  id. 

in  inquisitions  for  manslaughter  or  murder  must  put  evidence  into 
writing,  7  Geo.  4,  c.  64 — 57,  n.  (/). 

may  bind  over  witnesses  by  recognizance,  id, 

must  subscribe  evidence,  recognizance,  and  inquisition,  and  deliver 
them  to  officer  of  court  where  prisoner  is  to  be  tried,  id, 

court  of,  and  its  jurisdiction,  576,  and  n.  {g), 
CORPORATIONS, 

description  of,  92. 

aggregate  and  sole,  93. 

ecclesiastical,  94. 

lay,  94. 

eleemosynary,  94. 

how  created,  94. 

powers  and  rights  of,  94. 

privileges  and  disabilities  of,  95. 

duties  of,  96. 

how  visited,  97. 

how  dissolved,  97. 

provisions  of  Municipal  Corporations*  Act,  5  &  6  Wm.  4.  c.  76 
—93,  n.  (a). 

occupiers,  if  rated  for  three  years,  entitled  to  be  burgesses,  id, 

burgesses  enrolled  vote  in  election  of  councillors,  id, 

mayor  a  justice  of  peace  and  returning  officer  at  elections,  id, 

borough  fund  to  pay  corporation  expenses,  id, 

inhabitants  to  msjce  up  deficiency,  id, 

council  not  to  alien  corporate  property,  id, 

or  to  grant  leases,  except  under  certain  restrictions,  id, 

yearly  lents  to  be  reserved  in  lieu  of  fines,  id, 

provisions  of  7  Wm.  4  and  1  Vict.  c.  78,  as  to  enrolling  burgesses, 
supplying  vacancies  in  councillors,  &c.  id, 

and  of  2  Vict.  c.  28,  as  to  watch-rates,  id, 

leases  by  clergy  or  ecclesiastical  corporations,  id, 

corporation  lands  not  liable  to  escheat,  190. 
CORPORATION  AND  TEST  ACTS, 

repealed  by  9  Greo.  4,  c.  17 — 496,  n.  (/). 
COSTS,  463,  464,  465. 

necessary  appendage  to  judgments,  id, 

of  costs  on  writs  of  error,  464,  465. 

the  king  neither  pays  nor  receives  costs,  465. 
COUNTY,  description  of,  16. 
COUNTIES  PALATINE, 

why  so  called,  16. 

enumeration  of,  16. 

separation  of  the  jurisdiction  of  the  county  palatine  of  Durham  trom 
the  bishoprick  of  Durham,  17. 

exclusive  jurisdiction  of  County  Palatine  of  Chester  abolished,  and 
the  jurisdiction  of  the  courts  of  Westminster  extended  thereto, 
16,  n.  (/). 
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COUNTIES  CORPORATE, 

nature  of^  17. 
enumeration  of,  17. 
COUNTY  COURT,     ^ee  Courts. 
COUNTY  MEMBERS*  QUALIFICATION.     See  Parliament. 

1  &  2  Vict.  c.  48,  600/.  a  year,  real  or  personal  estate. 
COUNTY  VOTERS'  QUALIFICATION, 

right  of  voting  extended  to  copyholders  for  life  by  2  &  3  Wni.  4, 
c.  45,  27)  n.  (/),  s.  19,  and  to  leaseholders  and  occupiers  of  50/. 
27  and  28,  n.  (/),  s.  20. 
provision  as  to  trustees  and  mortgagees,  28,  n.  (tr),  s.  23. 
no  vote  for  county  which  confers  vote  for  borough,  28,  n.  (  /),  s.  24. 
nor  in  respect  of  copyholds  and  leaseholds  in  boroughs,  id,  s.  25. 
possession  for  a  certain  time  and  registration  essential,  id,  s.  26. 
but  only  registration  in  case  of  property  coming  by  descent,  &c.  id, 

s.  26. 
as  to  the  poll  in  county  elections,  id,  s.  62. 
6  &  7  Wm.  4,  c.  102,  as  to  additional  polling  places,  id, 
COURTS, 

of  justice,  318. 

of  record,  redress  by  suit  in,  318. 
definition  of,  318. 

provisions  as  to  amending  record  in  cases  of  variance  between 
proof  and  recital  on  record,  9  Oeo.  4,  c.  15,  and  3  &  4 
Wm.  4,  c.  42—318,  319. 
not  of  record,  319. 

public,  of  common  law  and  equity,  321. 
court  baron,  nature  and  jurisdiction  of,  322. 
court  of  the  hundred,  or  court  leet,  nature  and  jurisdiction  of,  322, 

323.  576. 
county  court,  description  and  jurisdiction  of,  323. 
court  of  common  pleas,  origin  and  jurisdiction  of,  323,  324,  325. 
of  chivab^,  324. 
of  the  palace,  324. 
of  the  universities,  8. 

of  queen's  bench,  nature  and  constitution  of,  325. 

its  jurisdiction,  325,  326. 
crown  side,  571. 
of  exchequer,  nature  and  jurisdiction  of,  326,  327. 
law  side,  327. 
equity  side,  327. 
of  chancery,  constitution  and  jurisdiction  of,  327, 328, 329. 

equitable  department  and  history  of,  329, 330. 
appeal  from  to  house  of  lords,  330. 
of  exchequer  chamber,  jurisdiction  of,  330,  331. 
of  the  house  of  peers,  jurisdiction  of,  331. 

the  supreme  court  for  making  and 
executing  laws,  570. 
courts  of  assize  and  nisi  prius,  constitution  of,  331,  332. 

their  jurisdiction,  331,  332,  333. 
j)rovisions  of  1 1  Geo.  4  and  1  Wm.  4,  c.  70,  as  to 
sittings  in   London   and   Middlesex   for  trial  of 
issues,  331,  n.  (p). 
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provisions  of  11  Geo.  4  and  1  Wm.  4,  c.  70,  as  \o 
judgments  during  sittings  or  assizes,  332,  n.  (g). 
of  equity,  476.     See  Equity. 
maritime,  derivation  and  constitution  of,  337»  and  n.{(y  ). 
jurisdiction  of,  337*  and  n.  (t),  347,  n.  {g)  and  (A). 
appeal  from  to  privy  council,  337>  and  n.  {e), 
proceedings  in,  349. 

criminal  jurisdiction  of  transferred  to  central  cri* 
minal  court,  57 1«  n.  (h), 
court  of  commissioners  of  sewers,  nature  and  jurisdiction  of,  338, 

339,  and  n.  (a), 
of  the  marshalsea  and  palace  court,  nature  and  jurisdiction  of,  339. 
of  the  duchy  chamber  of  Lancaster,  nature  and  jurisdiction  of,  339» 

340. 
courts  of  the  counties  palatine,  nature  and  jurisdiction  of,  340,  and 

n-  (c),  (rf),  (<?)»  and  (/). 
of  the  cinque  ports,  or  the  cinque  courts,  nature  and  jurisdiction 

of,  340,  and  n.  {g), 
the  stannary  courts  of  Devonshire  and  Cornwall,  and  their  juris- 
diction, 340. 
courts  of  the  city  of  London,  341,  and  n.  (Jk). 
borough  courts,  constitution  and  jurisdiction  of,  341,  and  n.  (t^. 

jurisdiction  of  as  to  orders,  &c.  of  borough  justices, 

341,  342,  end  of  n.  (t). 
act  5  &  6  Wm.  4,  c.  76,  as  to,  for  trial  of  civil 

actions  by,  under  20/.  id, 
and  actions  of  ejectment  when  rent  under  20/.  id, 
but  not  if  title  to  land  in  question,  id. 
act  6  &  7  Wm.  4,  c.  10,  as  to  trying  prisoners 

committed  to  county  prison,  id. 
act  2  Vict.  c.  27i  as  to  rules,  forms,  process,  &c.in,tdr. 
ecclesiastical,  nature  and  description  of,  333,  334,  335,  336,  and 
n.  (6)and(c),  334,  335. 

history  of,  333,  334,  n.  (6). 

separation  of  from  temporal  jurisdiction,  333,  and 
n.  (a), 
the  ordinary  provincial  ecclesiastical  courts;  as  diocesan  courts, 

archdeacons*  courts,  and  courts  of  peculiars,  &c.  334,  n.  (c). 
the  principal  courts  of  ecclesiastical  jurisdiction,  as 
the  archdeacon's  court,  335. 
the  consistory  court,  335. 
the  court  of  arches,  336,  and  n.  {d), 
the  court  of  peculiars,  336,  and  n.  (e). 
the  prerogative  court,  336,  and  n.  (/)  and  {g). 
appeal  from  these  to  privy  council,  334,  n.  (c). 
jurisdiction  of  the  court  of  arches,  id, 
of  the  prerogative  court,  id. 
of  the  diocesan  court,  335,  n.  (c). 
of  the  archdeacon's  court,  id, 
of  the  peculiars,  id, 
ecclchiastical  wrongs  or  injuries  cognizable  by  ecclesiastical  courts, 
343. 
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pecuniary  causes,  as 

tithes,  343,  344,  347. 
non-payment  of  ecclesiastical  dues,  344. 
fees  due  to  the  officers  of  the  court,  344. 
spoliation,  344,  345. 
dilapidations,  345. 
matrimonial  causes,  345. 
restitution  of  conjugal  rights,  345. 
divorces,  345. 
alimony,  345. 
testamentary  causes,  346. 
proceedings  in,  346,  347,  and  n.  (/). 
recommendations  of  ecclesiastical  commissioners  as  to  altering  the 

jurisdiction  of  these  courts,  id, 
act  6  &  7  Wm.  4,  c.  77,  for  effecting  the  recommendations  of 
ecclesiastical  commissioners  as  to  new  arrangements  of  sees,  and 
ecclesiastical  duties  and  revenues,  &c.  id, 
orders  in  council  relative  thereto,  id, 

of  request,  or  conscience,  and  their  jurisdiction,  342,  and  n.  (k), 
of  the  chancellors  of  Oxford  and  Camhridge  universities,  343. 
of  a  criminal  jurisdiction,  569. 
of  parliament,  the  supreme  court,  570. 
«f  the  lord  high  steward,  570. 
of  quarter  sessions,  574.     See  Quarter  Sessions. 
OURTS  OF  OYER  AND  TERMINER,  572,  573,  574. 
t3ie  commission  of  oyer  and  terminer,  573. 

and  general  gaol  delivery,  573. 
special  commission,  574. 
ceatral  criminal  court,  572,  n.  (c). 
provisions  of  4  &  5  Wm.  4,  c.  36,  estahlishing,  id, 
the  constituted  judges  of,  id, 

Bew  district  or  limits  of  the  jurisdiction  estahlished^  id, 
such  district  to  he  deemed  one  county  and  the  venue  to  he  "  cen- 
tral criminal  court  to  wit,*'  id, 
jwies  may  he  summoned  from  whence,  id, 
the  queen  may,  hy  order  in  council,  appoint  places  for  confinement 

for  prisoners,  id, 
persons  convicted,  where  to  be  imprisoned,  id. 
sheriffs  of  London  may  execute  judgments  in  cases  of  committal 

to  Newgate,  id, 
justices  and  coroners  in  Essex  and  Kent  may  commit  offenders  to 

Newgate,  and  in  Surrey  to  Horsemonger-lane,  id. 
as  to  payment  of  expenses  to  prosecutors  and  witnesses,  id. 
no  bill  to  be  presented  by  grand  jury  imless  prosecutor  bound  by 

recognizance,  id, 
sessions  to  be  held  twelve  times  a  year,  572,  n.  (c). 
indictments  found  at  sessions  may  be  removed  liefore  justices  of 

oyer  and  terminer,  id, 
justices  of  peace  within  new  district  cannot  try  persons  at  their 

sessions  charged  with  capital  offences,  id, 
nor  with  housebreaking,  stealing  above  5/.  in  a  dwelling-house, 
horse  stealing,  sheep  stealing,  cattle  stealing,  wounding  cattle. 
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bigamy,  forgery,    perjury,    conspiracy,    and    other    offences 
enumerated,  id,  and  573,  n.  (c)  continued, 
the  court  is  authorized  to  try  offences  committed  at  sea,  57 If  n.(6). 
the  rights  and  privileges  of  London  are  reserved,  673,  and  n.  (/). 
CUSTOMS, 

general,  or  the  common  law,  5. 

particular,  6. 

custom  of  gavelkind,  6. 

of  borough  English,  6. 
proof  of  particular  customs,  7- 

of  the  customs  of  London,  7. 
requisites  of  particular  customs,  7> 
construction  and  allowance  of,  7. 
the,  a  part  of  the  revenue,  51. 
CURATES, 

nomination  of,  75. 

provisions  of  1  &  2  Vict.  c.  106,  as  to,  75,  n.  (m). 

D. 
DEANERY, 

description  of,  14.     See  Clergy. 
DEBTS, 

freehold  and  copyhold  lands  assets  for  payment  of,  made  8  &  4 
Wm.  4,  c.  104—185,  n.  (c). 

infant  heir  or  minor  may  be  compelled  to  convey  estate  for  pay- 
ment of,  299,  n.  {a), 

and  by  2  &  3  Vict.  c.  60,  to  mortgage  for  same  purpose,  300,  id, 

of  record,  definition  of,  274. 

by  specialty,  definition  of,  274. 

by  simple  contract,  274. 

national  debt,  origin  of,  52. 
DEEDS.     See  Conveyance. 

rules  for,  construction  of,  244. 

must  be  according  to  the  intention,  244. 

must  be  upon  the  entire  deed,  244. 

distinction  between  indentures  and  deed-poll,  245. 

sense  agreeable  to  law  preferred,  245. 

if  two  repugnant  clauses  the  last  rejected,  245. 

but  in  wills  the  first,  245. 
DEFEAZANCE. 

definition  of,  228. 
DEFORCEMENT, 

definition  of,  381. 

remedy  for,  381. 
DEMURRER, 

definition  of,  434,  435,  and  n.  (a). 

form  of,  435,  and  notes  {h)  and  (Jk), 

no  demurrer  allowed  on  a  demurrer,  436,  n.  {d), 

making  up  demurrer-book,  437,  and  n.  {g). 

how  determined,  437. 

in  equity,  482. 

to  evidence,  453. 
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ENIZENS,  67. 

naturalization  of,  67,  and  n.  (/). 
ESCENT, 

nature  of,  174;  stat.  3  &  4  Wm.  4,  c.  106 — 174,  n.  (a). 

to  be  traced  from  the  purchaser,  174,  n.  (a),  sect.  2  of  Uie  statute. 

person  last  entitled  to  land  to  be  deemed  the  purchaser,  unless  the 

contrary  be  proved,  174,  n.  (a),  s.  2. 
heir  takes  lands  devised  to  him  as  devisee,  1 74,  n.  (a),  s.  3. 
grantor  and  his  heirs  take  as  purchasers  under  limitation  ham  him, 

174,  n.  (a),  s.  3. 
where  heirs  so  take,  the  lands,  descend  as  if  ancestor  had  been  the 

purchaser,  175,  n.  (a),  s.  4. 
descent  from  brother  or  sister  to  be  traced  through  parent,  175, 

n.  (a),  s.  5. 
lineal  ancestor  may  be  heir  to  his  issue,  175,  n.  (a),  s.  6. 
the  male  line  to  be  preferred,  175,  n.  (a),  s.  7- 
the  mother  of  more  remote  male  ancestor  preferred,  175,  n.  (a),  s.  8. 
half-blood  now  inherits,  175,  n.  (a),  s.  9. 
the  doctrine  of  a  posaeasio  fratiSf 
this  doctrine  at  an  end  in  descents  since  December,  1833 — 183, 

n.  (q). 
after  decease  of  person  attainted,  his  descendants  inherit,  175, 

n.  (a),  10. 
act  does  not  extend  to  any  descent  before  Jan.  1834 — 175,  n.  (a), 

s.  11. 
consanguinity,  lineal  and  collateral,  175. 
lineal  consanguinity,  175. 
collateral  consanguinity,  175. 
method  of  computing  degrees  of  consanguinity,  1 76. 
first  rule  of  inheritance,  176. 
the  same  as  altered  by  the  new  law,  176,  n.  (b). 
heirs  apparent  and  presumptive,  1 76. 
as  to  seisin  of  the  ancestor,  177,  and  n.  (e). 
the  descent  is  to  be  traced  from  the  purchaser,  177,  n.  (e). 
the  person  last  entitled  is  to  be  deemed  the  purchaser,  id, 
second  rule  of  inheritance,  177,  and  n.  {/). 
third  rule,  178,  and  n,  (g). 
fourth  rule,  1 78,  and  n.  (h), 
fifth  rule,  179,  180. 

the  same  as  altered  by  the  new  law,  179,  n.  (t),  180,  n.  (j). 
sixth  rule,  181,  and  n.  (/),  182,  and  n.  (m),  (n),  (o),  (p),  and  (q). 
the  same  as  altered  by  the  new  law,  181,  n.  (/). 
seventh  rule,  184,  and  n.  (q). 

the  alteration  by  the  new  law  in  this  rule,  184,  n.  (r). 
comparison   of  these  rules  with   the  law  of  succession  of  other 

nations,  176  to  180. 
ESTROYING, 

fence,  wall,  stile,  gate,  &c.,  5o4,  n.  (e). 

trees,  shrubs,  &c.,  in  park,  pleasure-ground,  garden,  orchard,  &c., 

554,  n.  (/). 
trees,  shrubs,  &c.,  growing  elsewhere,  if  the  injury  exceed  5/.,  id, 
trees,  shrubs,  &c.,  wheresoever  growing  and  of  any  value,  555, 
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fruit  or  vegetable  production  in  a  garden,  &c.,  555,  n.  (jg). 

vegetable  productions  not  in  gardens,  555,  n.  {h), 

letters  or  packets  sent  by  post,  7  Wm.  4  and  1  Vict.  c.  36—556, 

n.  (n). 
wrecks,  7  Wm.  4  and  1  Vict.  c.  89 — 560,  n.  (a), 
sea,  river,  or  canal  bank,  works,  &c.,  561,  n.  (6). 
bopbinds,  id, 

threshing  machines,  id.     See  Malicious  Mischief. 
DEVISE, 

by  will  usual  before  the  conquest,  240. 

feodal  restraint  on,  242. 

Statutes  of  Wills,  32  Hen.  8,  c.  1  and  34  Hen.  8,  c.  5 — 242. 

Statute  of  Frauds,  29  Car.  2,  c.  3—243. 

definition  of  a  T/vill,  293,  and  n.  (/).  . 

who  may  and  may  not  make  a  will,  292  and  293,  and  notes  (&), 

(c),  and  (i). 
will  of  chattels,  294,  and  n.  (h), 

new  Statute  of  Wills,  7  Wm.  4  and  1  Vict.  26 — 239,  n.  (a), 
former  statutes  repealed  (except  11  Geo.  4  and  1  Wm.  4,  c.  lO^as 

to  wills  of  petty ofiBcers  and  seamen),  id,  s.  2. 
all  property  may  be  disposed  of  by  will,  239,  n.  (a),  s.  2. 
devise  without  words  of  limitation  passes  fee,  unless  a  contrary 

intention  appears,  241,  n.  (a)  continued^  s.  28. 
copyholds  devisable,  although  not  surrendered  to  use  of  wiQ,  or 

testator  not  admitted  tenant,  239,  n.  (a),  s.  3. 
fees  and  fines  payable  by  devisees  of  copyholds,  id,  s,  4. 
will  of  copyholds  must  be  entered  on  court  rolls,  id,  a.  5. 
lord  entitled  to  fine  as  he  would  from  the  heir,  id, 
estates  pur  autre  vie,  id.  s.  6. 
no  will  of  a  minor  valid,  id.  s.  7. 
nor  of  a  feme  covert,  id.s.S. 

all  wills  to  be  written  and  to  have  two  witnesses,  id.  s.  9. 
also  appointments  by  will,  240,  n.  (a),  s.  10. 
«xcept  soldiers*  and  mariners'  wills,  id.  ss.  11  and  12. 
publication  not  necessary,  id,  s.  13. 
will  not  void  by  incompetency  of  witness,  id.  s.  14. 
gifls  to  attesting  witness  void,  id.  s.  15. 
but  legatee  a  good  witness  to  will,  id.  s.  15. 
creditor  attesting  may  be  witness,  id,  s.  16. 
€xecutor  may  be  witness,  id,  s.  17. 
will  revoked  by  marriage,  id.  s.  18. 
no  will  revoked  by  presumption,  id,  s.  19. 
revocation  of  a  will,  294,  295,  and  notes  (j),  (k),  and  (J), 
how  wills  may  be  revoked,  id.  s.  20. 
alterations  in  wills  must  be  executed  as  wills,  id,  s.  21. 
how  revoked  will  revived,  id,  s.  22. 

•conveyance  or  acts  after  will  no  revocation,  240,  n.  (a),  s.  23. 
will  speaks  from  testator's  death,  id,  s.  24. 
what  residuary  devise  includes,  id,  s.  25. 
what  a  general  devise  iticludes,  id,  s.  26. 
what  a  general  gift  includes,  id,  s.  27. 
devise  without  words  of  limitation  effectual,  id,  28. 


Index,  641 

DEVISE— c(m<iiitte(f. 

how  words  "  die  without  issue,"  or  "  die  without  leaving  issue" 
construed,  240,  n.  (a),  s.  29. 

devises  of  real  estate  to  executor  or  trustee  pass  the  fee,  242,  n.  (a), 
s.  30. 

except  presentation  to  church,  id, 

trustees  under  unlimited  devise  take  fee,  id,  s.  31. 

devises  of  estates  tail  do  not  lapse,  id,  s.  32. 

gifts  to  children,  or  issue  leaving  issue  do  not  lapse,  id,  s.  33. 

act  does  not  extend  to  wills  before  Jan.  1,  1838,  id,  s.  34. 

nor  to  estates  pur  autre  vie  of  persons  dying  before  Jan.  1, 1838,  id, 

nature  and  operation  of  devise  of  lands,  244,  and  n.  (/). 

rules  for  construction  of,  245. 
DIOCESE, 

description  of^  14. 
DISCONTINUANCE, 

injury  by,  to  real  property,  380. 

remedy  for,  381. 
DISSEISIN, 

of  corporeal  and  incorporeal  hereditaments,  380. 

remedy,  381. 
DISSENTERS,  495,  and  provisions  of  52  Geo.  3,  c.  195,  as  to,  495, 
n.  ih), 

places  of  worship  of,  must  be  certified  and  registered  under  52 
Geo.  3,  c.  155,  id,  n.  (c). 
DISTRESS  FOR  RENT, 

definition  of,  307. 

by  whom  it  may  be  taken,  307* 

for  what  it  may  be  taken,  307. 

any  kind  of  rent,  307. 

subtraction  of  suit  of  court,  307,  395. 

duties  and  services  ratione  tenurce,  395. 

taxes,  rates,  tithes,  &c.  314,  n.  (fy, 

amercements  at  court  leet,  307. 

cattle  damage  feasant,  307. 

double  rent  under  11  Geo.  2,  c.  19 — 151,  152,  n.  (ft). 

things  liable  to  distress,  307. 

generally  all  goods  on  premises,  308  and  n.  (/). 

whether  of  tenant  or  stranger,  id, 

strangers'  cattle  distrainable,  308. 

growing  crops,  309,  n.  (t). 

but  which  cannot  be  sold  till  ripe,  309,  end  of  n.  (0. 

tenants*  cattle  on  commons,  311. 

things  not  liable,  307. 

fixtures,  309,  n.  (h), 

things  in  which  no  property,  307. 

things  in  custodia  legis,  309,  n.  (f). 

things  in  personal  use,  308. 

customers*  goods,  308. 

milk,  fruit,  &c.  309. 

how  distresses  are  to  be  taken  and  disposed  of,  309. 

must  be  by  day,  309. 

T  T 
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must  be  on  the  demised  premises,  310. 

cannot  break  open  outer  doors  unless  for  goods  fraudulently  re- 
moved, 311. 
if  tenant  holds  over,  distress  may  be  within  six  months  after,  310. 
but  landlord's  interest  must  continue,  310. 
and  the  tenant's  possession,  310. 
distress  for  rent  after  act  of  bankruptcy,  6  Greo.  4,  c.  16,  s.  74 — 

309,  and  n.  {j). 

after  arrest  or  imprisonment  of  insolvent,  7  Geo.  4, 
c.  67,  s.  31 — 310,  n.  (j). 
limitation  of  time  for  making  distress  by  3  &  4  Wm.  4,  c.  27»  id. 
no  arrears  of  rent  can  be  distrained  for  but  within  six  years,  Id. 
distresses  by  executors  and  administrators,  3  &  4  Wm.  4,  c.  42,  id. 
distress  for  rent  seek,  rents  of  assize,  and  chief  rents,  4  Geo.  2, 

c.  28—310,  n.  {k), 
seizure  of  goods  carried  off  premises  clandestinely,  11  Geo.  2, 

c.  19—311,  n.  (0. 
landlord  with  constable  may  break  open  houses  or  bams  where 

such  goods  are  concealed,  311,  n.  (/). 
but  goods  cannot  be  so  seized  unless  the  rent  be  actually  due, 

3ll,312,n.  (/). 
nor  if  purchased  bond  fide  before  seizure,  id. 
if  goods  taken  in  execution  landlord  must  be  paid  one  year's  rent, 

8  Ann.  c.  14 — 311,  n.  (n). 
but  there  must  be  an  existing  tenancy,  312,  n.  (i»). 
if  sheriff  does  not  pay  landlord  the  court  may  be  moved,  id. 
but  not  bound  to  pay  rent  accruing  during  possession,  id. 
distress  must  not  be  vexatious,  312. 
remedy  for  excessive  distress,  312,  and  n.  (n). 
disposal  of  the  distress,  312. 
when  rescue  lawful,  313. 
remedy  for  pound  breach,  313,  and  n.  (o). 
pounding  diistress,  313,  and  5  &  ii  Wm.  4,  c.  59,  id.  n.  {p). 
distrainer  must  feed  cattle,  &c.  id. 
replevying  distress,  313,  and  n.  (q). 
appraisement  of  distress,  314,  n.  («). 
sale  of  distress,  314,  and  notes  {s)  and  (t). 
costs  of  distresses  for  less  than  20/.,  314,  and  n.  (t). 
distresses  for  land-tax,  assessed  taxes,  poor  rates,  church  rates, 

tithes,  highway  rates,  &c.  not  exceeding  201.,  7  &  8  G^.  4, 

c.  17—314,  n.  (t). 
DISTURBANCE, 
of  franchises,  396. 
of  common,  396. 

by  surcharging,  396,  397. 
remedies 

disturbance  of  common  by  inclosing,  397* 
remedy,  397. 
act  6  &  7  Wm.  4,  c.  115,  for  inclosing  commons  with  consent  of 

owners  without  special  act  of  parliament,  397,  n.  (6). 
disturbance  of  ways,  398. 
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of  tenure,  398. 
of  patronage,  39S,  399. 
who  may  be  disturbera  of  patronage,  399. 
xemedy  by  action  of  quart  in^edit,  399,  el  3eq. 
proTiaions  of  3  &  4  Wm.  4,  c.  27,  and  4  &  5  Win.  4.  c.  39,  aa  to 
acdoDs  ofqutere  impedit,  399,  400,  n.  (e). 
DIVORCE.     See  Marriage. 
DOG  STEALING, 

7  &  8  Geo.  4,  c.  29,  a.  31—519,  n.  (6). 
as  to  persons  in  possession  of  stolen  Ao^,  ».  32,  td. 
DOWER,  145. 

3  &  4  Wm.  4,  0.  105—145,  n.  (c). 
manner  of  endowment.  146. 

widows  entitled  to  dower  out  of  equitable  estates,  145,  n.  (c). 

■eisin  not  necessary  to  give  title  to  dower,  id. 

DO  dower  out  of  estates  disposed  of,  id, 

chaif^es  and  specialty  debts  have  priority  to  dower,  id. 

dower  may  be  barred  by  declaration  in  a  deed,  id. 

or  in  husband's  will,  id. 

dower  subject  to  restrictions  decUied  by  will,  id, 

devise  of  real  estate  to  widow  bar  of  dower,  id. 

but  not  bequest  of  personalty,  id. 

agreement  not  to  bar  dower  may  be  enforced,  id. 

legacies  in  lieu  of  dower  entitled  to  preference,  id. 

but  does  not  extend  to    dower  of  any  widow  married   before 

January,  1834,  id, 
women  married  before  remitted  as  to  dower  to  the  old  law,  id, 
purchasers  must  see  that  sellers  have  not  bound  themselves  not  to 

bar  wife's  dower,  id. 
arrears  of  dowei  not  recoverable  for  more  than  six  years,  3  &  4 

Wm.  4,  c.  27,  B.  41—195,  n.  (e). 
DOUBLE  RENT,  11  Geo.  2,  c.  19—151. 

payable  if  tenant  holds  over  after  his  determining  tenancy,  151, 

152,  n.  (fi). 
recoverable  by  distress,  152,  n.  (i), 
DOUBLE  VALUE,  1.11,  152,  n.  (b). 

4  Geo.  2,  c.  28-151. 

recoverable  from  tenant  holding  over  after  notice  from  landlord, 

151. 
may  be  recovered  though  not  mentioned  in  notice,  1S2,  n.  (A), 
but  con  only  be  recovered  by  action  of  debt,  td. 
landlord  may  ttim  cattle  on  premises  held  over,  id. 
DUTIES, 

absolute  and  relative,  18. 
ratione  taturx,  395. 

£. 

EARL.     See  Nobiliti. 

ECCLESIASTICAL  DIVISION  OF  ENGLAND.  14. 
into  provinces,  14. 

T  T  2 
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provinces  into  dioceses,  14. 

dioceses  into  archdeaconries,  14. 

archdeaconries  into  deaneries,  14. 

deaneries  into  parishes,  14. 
EJECTMENT, 

writ  of  ejectione  Jlrmce,  or  action  of  trespass  in  ejectment,  382. 

common  method  of  tr3ring  title  to  lands,  382,  383. 

history  of  the  remedy,  383,  384. 

proceedings  in  the  action,  384,  et  seq. 

provisions  of  1  Geo.  4,  c.  87,  as  to  remedies  by  ejectment  against 
tenants  holding  over,  384,  385,  n.  (c). 

provisions  of  11  Geo.  4,  and  1  Wm.  4,  c.  70,  facilitating  remedy 
by  ejectment  where  tenancy  expires,  or  right  of  entry  accnies, 
in  or  after  either  of  the  issuable  terms,  385,  n.  (c). 

the  statute  only  applies  to  issuable  terms,  in  other  cases  the 
proceedings  as  formerly,  386,  n.  (c). 

a  mortgage  term  outstanding  will  bar  ejectment,  380,  n.  (d), 

the  remedy  then  is  in  equity,  id, 

but  may  be  left  to  jury  to  presume  conveyance  of  l^al  estate,  id. 

no  less  time  than  twenty  years  will  raise  such  presumption,  id. 

provisions  of  1  Geo.  4,  c.  87,  as  to  recovery  of  mesne  profits  as 
well  as  possession,  387f  n.  (g). 

act  1  &  2  Vict.  c.  74,  for  recovery  of  tenements  let  at  not  exceed- 
ing 20/.  by  summary  proceedings  before  justices,  386,  n.  (c). 
ELECTION  OF  MEMBERS  OF  PARLIAMENT.     See  Pablia- 

MENT. 

ELEGIT, 

writ  of,  474. 

provisions  of  1  &  2  Vict.  c.  110,  thereon,  474,  n.  (j). 

all  lands  instead  of  moiety  may  now  be  taken  in  execution  there- 
under, id. 

also  copyholds,  id. 

and  rectories,  tithes,  rents,  &c.  id.     See  Execution. 
ELY,  ISLE  OF,  17. 

extinction  of  the  secular  jurisdiction  of  the  bishop  of,  17,  n. 
EMBEZZLING, 

the  king's  armour  or  stores,  504. 

modern  statutory  provisions  thereon,  504,  notes  (e)  and  (/). 

records,  or  vacating  or  falsifying,  513,  and  n.  (a). 

by  clerks  or  servants,  551,  552,  553,  and  7  &  8  Geo.  4,  c.  29,  as 
to  551,  n.  (6) 

misapplication  or  conversion  of  money  to  his  own  use  by  banker, 
merchant,  broker,  attorney,  or  agent,  552,  n.  (6),  continued. 

to  negotiate,  transfer,  pledge,  or  convert  improperly,  any  chattel 
or  security,  or  power  of  attorney,  or  the  proceeds,  id, 

pledging  to  his  own  use,  by  factor  or  agent,  goods  entrusted  to 
him,  id. 

by  persons  in  the  public  service,  556,  n.  (m), 

embezzling  any  letter  or  packet,  7  Wm.  4  and  1  Vict.  c.  36, 
556,  n.  (fi). 

by  receivers  of  property  sent  by  post,  id. 
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definition  of,  143. 

who  entitled  to,  143. 

tenant  prr  autre  vie,  143. 

his  under  tenants,  143. 

his  representatiYes,  143. 

no  emhlements  if  tenant  determines  estate,  143. 

role  respecting  with  tenant  for  years,  149. 

in  estates  at  will,  149. 

who  entitled  to,  as  between  daughter  and  posthumous  son,  1 50, n.  (a). 

See  Landlord,  Tenant. 
title  to  by  occupancy,  251. 
EMBRACERY, 

punished  by  fine    and  imprisonment,  by  6  Geo.  4,   c.  50,  517) 
n.  (n). 
ENGLAND, 

realm  of,  what  included  within,  by  the  common  law,  1 1 . 
kingdom  of,  comprehends  what,  13. 
territory  of,  14. 

division  of,  into  ecclesiastical  and  civil,  14. 
ecclesiastical  division,  14. 
civil  division,  14. 
ENTRY, 

forcible  entry  and  detainer  of  lands,  521,  and  n.  (^r). 
EQUITY. 

of  the  Courts  of,  and  their  jurisdiction,  476. 
jurisdiction  of  as  to  infants,  476. 

as  to  infants  and  lunatics,  476,  477i  and  n.  (a),  referring  to 
2  &  3  Wm.  4,  c.  107 ;  3  &  4  Wm.  4,  c.  64,  and  1  &  2 
Vict.  c.  73. 
as  to  charities,  477. 
provisions  of  2  Wm.  4,  c.  57,  and  5  &  6  Wm.  4,  c.  76,  as  to 

Charitable  Trusts,  477,  n.  (6). 
in  bankruptcy,  477,  transferred  to  the  Court  of  Review,  by 
1  &  2  Wm.  4,  c.  56,  477,  n.  (d) 
the  general  nature  of  Equity,  as  now  understood  and  practised, 

478. 
as  to  the  mode  of  proof  in  Courts  of  Equity,  478,  479. 
the  mode  of  trial,  479. 
the  mode  of  relief,  479. 

jurisdiction  arising  from  true  construction  of  money  securities,  480. 
provisions  of  3  &  4  Wm.  4,  c.  27,  limiting  the  right  of  mortgagor 

out  of  possession  to  recover  mortgaged  estate,  480,  n.  (/). 
provisions  of  1  Vict.  c.  28,  limitmg  right  of  mortgagees,  id, 
jurisdiction  arising  from  the  form  of  a  trust  or  second  use,  480. 
uf  the  proceedings  in  a  suit  in  equity,  481. 
requisites  of  a  bill,  481. 
of  filing  bills  and  obtaining  injunctions,  481. 
of  process  of  subpoena,  481. 
of  process  for  contempt,  482. 
of  sequestration,  482. 
of  taking  bill  pro  confesso,  "182. 
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of  process  against  a  body  corporate,  peer,  and  member  of  the 
bouse  of  commons,  482. 

of  suing  out  process,  482. 

practice  wbere  defendant  appears,  482. 

demurrer  in  equity,  482. 

wbat  pleas  defendant  may  plead,  482. 

may  plead  as  to  part,  demur  as  to  part,  and  answer  the  residue,  483. 

of  the  answer,  483. 

of  swearing  to  the  answer,  483. 

requisites  of  the  answer,  483. 

of  exception  to  answer,  483. 

of  cross  bill,  483. 

of  amendment  of  bill  after  answer,  483. 

of  supplemental  bill  and  bill  of  revivor,  483. 

of  bill  of  interpleader,  483. 

of  the  hearing,  483. 

of  the  depositions,  483. 

of  the  interrogatories,  483. 

of  bill  to  perpetuate  testimony,  483,  484. 

of  publication  of  depositions,  484. 

of  setting  down  cause  for  hearing,  484. 

of  subpoena  to  hear  judgment,  484. 

of  dismissal  of  bill  for  want  of  prosecution,  484. 

of  cross  causes,  484. 

of  the  method  of  hearing  causes,  484. 

of  the  decree,  interlocutory  and  final,  484. 

of  directing  issue  for  trial  by  jury,  484. 

of  referring  questions  of  law  to  the  judges,  484. 

of  reference  to  the  master,  484. 

of  final  hearing  and  decree,  484. 

decree  how  enforced,  484. 

of  rehearing,  484. 

of  bill  of  review,  485. 

of  appeal  to  the  house  of  lords,  485. 
ERROR, 

wiit  of,  466. 

now  returnable  in  the  Exchequer  Chamber,  466,  n.  (c). 

but  still  lies  to  the  House  of  Lords  in  certain  cases,  467f  end  of 
n.  (c). 

for  what  it  lies,  467* 

from  what  courts  it  lies,  468. 

only  on  matter  of  law  upon  the  proceedings,  467. 

recognizance  and  bail  in  error,  468,  and  n.  (e). 

provisions  of  0  Geo.  4,  c.  96,  thereon,  466,  n.  (c). 

provisions  of  11  Geo.  4,  and  1  Wm.  4,  c.  70,  as  to  proceedings  in 
error,  id, 

provisions  of  Reg,  Gen.  4  Wm.  4,  thereon,  id. 
ESCHEATS, 

consequence  of  tenure  in  chivalry,  123. 

incidents  to  tenure  in  socage,  127. 

54  Geo.  3,  c.  145,  127,n.  (c). 


Index.  647 

ESCHEATS— c(m/tiiti«(2. 

3  &  4  Wm.  4,  c.  106,  128,  n.  (c). 
derivation  of  word  "  escheat,"  187,  and  n.  (js), 
the  principle  of  the  law  of,  188,  and  n.  (/). 
.  trust  and  mortgage  estates  do  not  now  escheat,   4  &  5  Wm.  4, 

c.  23,  188,  u.(g), 
doctrine  of  escheat  upon  attainder,  190. 
corporation  lands  not  liable  to  escheat,  190. 
ESQUIRES.     See  Commonalty. 
ESTATE, 

definition  of^  133. 
freehold  of  inheritance,  133. 
nature  and  properties  of  estates,  133. 
of  freehold,  1 33.     See  Fbe-Simple. 
ESTATES  TAIL, 

the  statute  de  donis^  136,  137>  and  n.  (c). 

what  may  or  may  not  be  entailed,  137,  and  n.  (d). 

are  either  general  or  special,  137. 

either  in  tail  male  or  tail  female,  138. 

word  necessary  to  create,  138. 

incidents  to,  138. 

how  barred,  139,  and  n.  («). 

the  statute  3  &  4  Wm.  4,  c.  74,  abolishing  Fines  and  Recoveries, 

and  substituting  other  modes  of  assurance,  138,  139,  140,  141, 

and  n.  (e). 
no  longer  barrable  by  warranty,  see  3  &  4  Wm.  4,  c.  74,   138, 

n.  (e),  6.  14. 
but  may  be  disposed  of  in  fee  simple,  138,  n.  (e),  s.  15. 
disposition  of  by  married  women  how  to  be  exercised,  140,  n.  (e), 

ss.  77,  78. 
disposition  of  by  married  women  ex  provUione  vtr»,  how  to  be 

exercised,  138, 139,  and  n.  («),  ss.  16,  17)  18. 
power  of  tenant  in  tail  to  enlarge  base  fees,  139,  n.  (e),  s.  19. 
extent  of  estate  created  by  tenant  in  tail  by  way  of  mortgage,  or 

for  any  limited  purpose,  139,  n.  (e),  s.  21. 
who,  under  the  statute  must  be  the  piotector  of  the  settlement, 

139,  n.  (c),  s.  22. 
base  fee  enlaiged  instead  of  merged,  by  union  with  reversion,  139, 

n.  (e),  8.  39. 
disposition  by  tenant  in  tail  must  be  by  deed,  not  by  will  or  con- 
tract, 139,  n.  (e),  s.  40. 
if  by  married  woman,  her  husband  must  join,  id, 
every  assurance  by  tenant  in  tail,  except  lease  for  twenty-one  years 

must  be  enrolled,  139,  n.  (e),  s.  41. 
consent  of  protector,  how  given,  139,  n.  (e),  ss.  42,  43,  44. 
a  married  woman  protector  to  consent  as  feme  sole,  130,  n.  (e),  s.  45. 
act  applies  to  copyholds,  but  disposition,  if  estate  in  law,  must  be 

by  surrender,  139,  n.  (e),  s.  50. 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  so  far  as  it  relates  to  tenants 

in  tail,  repealed  by  this  act,  139,  n.  (e),  s.  55. 
provisions  in  case  of  tenant  in  tail  becoming  bankrupt,  139,  140, 

n.  (e),  88.  56,  57,  58,  59,  60,  61,  62,  63,  64,  65,  66,  67, 

68,  69. 
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the  commissioners  may  sell  lands  of  bankrupt,  139,  140,  n.  (e), 

s.  56. 
also  base  fee  in  lands,  140,  n.  (e),  s.  57. 
as  to  consent  of  protector,  id.  s.  58. 
as  to  enrolment,  id,  s.  59. 
entry  on  court  rolls,  id, 
deed  of  consent,  id, 

effect  of  disposition  of  estate  tail  by  commissioner  without  pro- 
tector's consent,  and  there  ceasing  to  be  protector,  id,  s.  60. 
enlargement  of  base  fees  after  sale  under  bankrupt's  act,  id.  s.  61 . 
voidable  estates  created  by  tenants  in  tail  when  confirmed  by 

disposition  of  commissioner,  id,  s.  62. 
act  applies  to  lands  of  any  tenure  directed  to  be  sold,  and  money 

to  be  laid  out  in  lands  to  be  entailed  ;  and  to  money  to  be  so 

invested,  140,  n.  (e),  s.  71. 
a  married  woman,  with  her  husband's  concurrence,  may  dispose  of 

lands,  &c.  and  release  and  extinguish  powers,  as  a  feme  sokf 

140,  n.  (e),  ss.  77,  78. 
every  deed  by  married  women  to  be  acknowledged  before  a  judge 

or  commissioner,  140,  n.  (e),  s.  79. 
special  commissioners  may  be  appointed  to  take  acknowledgment 

in  certain  cases,  141,  end  of  n.  {e). 
ESTATES  FOR  LIFE,  142. 
created  by  deed  or  grant,  142. 
determinable  upon  contingencies,  142. 
incidents  to,  143. 

as  to  undertenants,  or  lessees  of  tenants  for  life,  143. 
ESTATES  PER  AUTRE  VIE, 

destination  of,  under  7  Wm.  4,  and  1  Vict.  c.  26,  where  owner 

dies  intestate,  143,  n.  (a),  191,  n.  (a). 
ESTATES  UPON  CONDITION,  152. 
upon  condition  implied,  152,  and  n.  (a). 

upon  condition  expressed,  153,  and  n.  (c),  154,  and  n.  (d),  155. 
ESTATES  HELD  IN  PLEDGE,  156. 
ESTATES 

in  possession,  157. 
in  severalty,  165. 
in  joint  tenancy,  165. 

acts  of  bankrupt  tenant  in  tail  void  against  disposition  of  com- 
missioner, id.  s.  63. 
tenant  in  tail  retains  power  of  disposition  subject  to  commissioners' 

and  assignees'  powers,  id,  s.  64. 
commissioners'  powers  of  disposition  not  affected  by  bankrupt's 

death,  id,  s.  65. 
effect  of  disposition  of  copyhold  by  commissioner,  id.  s.  66. 
when  assignees  may  recover  rents  and  enforce  covenants,  as  if 

entitled  to  reversion,  id.  s.  67. 
in  co-parcenary,  167. 
in  common,  169. 
in  remainder,   157,  and  n.  (a). 
in  reversion,  163. 
less  than  freehold,  118. 
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for  years,  148. 

what  constitutes  estates  for  years,  148. 
may  commence  in  fiUurOy  148. 
tenant  for  years  entitled  to  estovers,  149. 
at  will,  149,  and  150,  n.  (a), 
what  determines  the  will,  150. 
copyhold,  151.     See  Copyhold,  and  Manor. 
hy  sufferance,  151,  and  152,  n.  (6). 
ESTOVERS,  143. 

who  is  entitled  to,  143.  149. 
EVIDENCE, 

definition  of,  448. 

documentary  evidence,  449. 

deeds  of  thirty  years  old  prove  themselves,  if  witnesses  he  dead, 

449,  and  n.  (g), 
hest  possible  evidence  must  be  produced,  449. 
rule  of  4  Wm.  4,  as  to  admission  of  documents  at  trial,  449,  and 

n.  (r). 
party  refusing  to  admit  documents,  may  be  ordered  to  pay  costs 

of  proving  them,  fV2. 
parol  evidence,  450. 
of  the  subpcena,  450. 

resonable  expenses  must  be  tendered,  450. 
consequence  of  disobeying  subpcena,  450. 

of  habeas  corpus  to  bring  up  prisoner  to  give  evidence,  450,  n.  /). 
of  commission  to  examine  witnesses,  under  1  Wm.  4,  c.  22,  450, 

and  451,  n.  (ti). 
who  are  eligible  as  witnesses,  451,  and  notes  {to)  and  (x). 
who  are  not  eligible,  451,  and  n.  (v). 

provisions  of  7  Wm.  4  and  1  Vict.  c.  26,  as  to  evidence  of  cre- 
ditor of  testator  attesting  will,  451,  and  n.  (tr). 
and  as  to  evidence  of  executor,  id. 
provisions  of  3  &  4  Wm.  4,  c.  42,  as  to  witnesses  objected  to  as 

incompetent,  451,  n.  (x). 
provisions  of  54  Geo.  3,  c.  170 ;  1  Anne,  st.  1,  c.  18 ;  55  Geo.  3, 

c.  51 ;  3  Geo.  A,  c.  126,  and  1 1  Geo.  4,  and  1  Wm.  4,  c.  27,  as 

to  admissibility  of  evidence,  451,  n.  (x). 
one  credible  witness  sufficient,  452. 
positive  proof,  when  required,  452. 
circumstantial  evidence,  where  allowed,  452. 
of  violent  presumption,  452. 
of  probable  presumption,  453. 
witness  sworn  to  depose  the  whole  truth,  453. 
of  evidence  of  juror,  454. 
of  demurrer  to  evidence,  453. 
of  evidence  in  criminal  prosecutions,  601,  602. 
EXCEPTIONS, 

bill  of,  453. 
EXCHANGE, 

definition  of,  217. 
requisites  of,  218. 
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act  4  Wm.  4,  c.  30,  to  facilitate  exchange  of  lands  in  common 

fields,  217,  n.  {h). 
owners  of  lands  in  common  fields  may  exchange  for  any  other  land, 

id, 
all  persons  are  enabled  to  give  land  in  exchange,  id. 
but  in  case  of  persons  having  limited  interests,  consent  of  re- 
mainder-man necessary,  id. 
consent  of  patron  and    bishop  necessary  to  exchange  of  church 

land,  id. 
the  exchange  must  be  in  the  form  given  by  the  act,  id. 
and  in  case  of  copyholds,  must  be  entered  in  Court  Rolls,  id. 
if  church  lands,  deed  must  be  entered  in  Ecclesiastical  registry,  id. 
a  draft  of  the  exchange  must  be  left  with  clerk  of  peace,  id. 
and  notice  given  in  newspaper,  id. 

objections  thereto  must  be  sent  in  vrriting  to  clerk  of  peace,  id. 
proceedings  in  case  of  objections  to  exchange,  217  and  218,  n.  (A). 
EXCHEQUER, 

Court  of.     See  Courts. 
EXCISE  DUTIES,  51. 
EXECUTION, 

definition  of,  469. 

when  fixtures  cannot  be  taken  in,  259,  n.  (a). 

in  real  and  mixed  actions,  469,  n.  (a).         . 

provisions  of  11   Greo.  4,  and  1  Wm.  4,  c.  70,  as  to  immediate 

execution  in  triab  of  ejectments,  469,  and  n.  (6). 
in  a  quare  impeditf  469. 
of  special  writs  of,  469. 
in  replevin,  469. 

in  actions  for  debt  and  damages,  470. 
provisions  of  1  Wm.  4,  c.  7,  as  to  immediate  execution  in  all  actions 

brought  in  the  superior  courts,  457,  n.  (a), 
extended  by  3  &  4  Wm.  4,  c.  42,  s.  19,  to  executions  on  writs  of 

inquiry  and  writs  of  trial  before  the  sheriff,  442,  n.  (c). 
what  the  writ  issues  for,  470,  n.  (d), 
in  assumpsit,  id. 
covenant,  id. 
case,  id. 
trespass,  id. 
replevm,  id. 
debt,  id. 
detinue,  id. 
if  for  defendant  for  costs  only,  except  in  replevin,  id, 
of  the  writ  of  capias  ad  satisfaciendum,  470. 
effect  of,  471. 

defendant  in  custody,  how  to  be  kept,  471. 
where  non  est  inventus  is  returned  thereto,  471,  and  n.  (e). 
of  the  writ  of  fieri  facias,  471. 

provisions  of  1  &  2  Vict.  c.  1 1 0,  as  to  new  forms  of  writs  of 

fieri  facias,  471,  n.  (/) 
in  pursuance  whereof,  new  forms  ordered,  472. 
against  whom  it  lies,  and  for  what,  472,  n.  (/). 
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provisions  of  6  Geo.  4,  c.  16,  s.  108,  as  to  executions  on  judgments 

by  default,  472,  n.  (/). 
provisions  of  1  Wm.  4,  c.  7,  thereon,  id, 
provisions  of  2  Vict.  c.  29,  as   to  executions  and    attachments 

against  lands  and  goods  of  bankrupts,  id. 
provisions  of  17  Car.  2,  c.  8,  s.  1,  as  to  death  of  either  party  be- 
tween the  verdict  and  judgment,  472,  n.  (^), 
there  must  then  be  a  scire  facias  by  executor  to  get  execution,  id. 
provisions  of  8  &  9  Wm.  3,  c.  11,  where  plaintiff  dies  after  inter- 
locutory and  before  final  judgment,  id. 
power  of  the  sheriff  under  writ  of  fieri  facias,  472. 
cannot  break  open  outer  doors,  id. 
may  seize  and  take  money  or  bank  notes,  472,  n.  {h). 
and  cheques,  bills  of  exchange,  bonds  and  securities,  id. 
judgment  creditor  may,  in  the  name  of  sheriff,  sue  for  recovery  of 

the  latter,  id. 
but  sheriff  must  be  first  indemnified,  id. 
stocks,  shares,  &c.,  of  debtor  may  be  charged  by  judge's  order,  473, 

n.  {h)  continued. 
provisions  of  8  Anne,  c.  14,  in  favour  of  landlords,  where  tenants* 

goods  taken  in  execution,  473,  n.  (t). 
provisions  of  56  Geo.  3,  c.  50,  as  to  crops,  hay,  straw,  manure,  &c., 

of  such  tenant,  id. 
which,  if  sold  under  execution,  must  be  expended  on  premises,  id. 
of  writ  of  elegit,  473. 
proceedings  thereunder,  473-4. 

provisions  of  1  &  2  Vict.  c.  110,  as  to  writs  of  elegit,  474,  n.  {j). 
all  the  lands  instead  of  one  moiety  may  now  be  taken  in  execution 

thereunder,  id. 
also  copyhold  lands,  id. 
and  rectories,  tithes,  rents,  &c.,  id. 
of  the  writ  of  extendi  facias,  475. 
must  now  be  registered  as  directed  by  2  Vict.  c.  11,  to  be  effectual 

against  purchasers  or  mortgagees,  475,  n.  (Jk). 
writs  of  execution  as  to  partg  himself  bind  the  goods  fi*om  their 

teste,  475,  n.  (J). 
but  property   of  goods  in  debtor  till  execution  executed,  476, 

n.  (/)  continued. 
EXECUTION  OF  CRIMINALS,  615. 
performed  by  the  sheriff,  615. 
provisions  of  9  Geo.  4,  c.  31  ;  2  &  3  Wm.  4,  c.  75 ;  4  &  5  Wm.  4, 

c.  26,  and  6  &  7  Wm.  4.  c.  30,  thereon,  615,  616. 
EXECUTOR, 

of  the  nature  and  appointment  of,  and  of  the  persons  who  may  act 

as  such,  295,  and  notes  (m)  and  (n). 
infant  may  be  appointed  but  cannot  act  till  twenty-one,  295. 
feme  covert  may  be  with  husband's  consent,  295. 
appointment  of,  essential  to  will,  295. 
if  wiU,  and  no  executor,  there  must  be  administration  cum  testa- 

mento  annexe,  295. 
if  executor  refdses  to  act,  administration    granted   to    residuary 

legatee,  296. 
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the  office  and  duties  of,  297,  298. 

may  do  many  acts  before  he  proves  will,  297- 

executor  de  son  tori,  what  will  constitute,  2979  298,  n.  (p). 

liabilities  and  powers  of  executor  de  son  tort,  id. 

funeral  expenses,  298. 

devastation  or  waste  by  executor,  298. 

as  to  proof  of  will,  298. 

in  common  form,  298. 

per  testes,  298. 

making  an  inventory  of  deceased's  effects,  299. 

collecting  and  converting  them  into  money,  299. 

payment  of  debts,  299,  and  notes  (r)  and  («). 

must  observe  the  rules  of  priority,  299. 

or  in  case  of  deficiency  must  pay  out  of  his  own  estate,  299. 

order  of  payment  prescribed,  299. 

freehold  and  copyhold  estates  liable  for  payment  of  debts,  300, 

n.  (0. 
but  specialty  debts,still  entitled  to  priority,  id. 
Infant  heir  or  minor  may  be  ordered  to  convey  estates  for  pay- 
ment of  debts,  299,  n.  (s). 
2  &  3  Vict.  c.  60,  also  authorizes  mortgages  by  them  for  same 

purpose,  300,  n.  («). 
may  after  suit  for  account  pay  simple  contract  debt,  300,  n.  (9). 
payment  of  simple  contract  debt  without  notice  of  specialty,  good, 

id. 
but  executor  must  take  notice  of  debts  of  record,  id. 
when  liable  upon  special  promise  to  answer  out  of  his  own  estate, 

300,  n.  (/). 
what  are  assets  to  make  him  liable,  299. 
retainer  by  executor,  316,  317,  and  n.  (a), 
cannot  retain  in  prejudice  to  creditors  of  higher  degree,  317. 
nor  in  prejudice  to  co-executor,  317. 
executor  de  son  tort  cannot  retain,  317. 

payment  of  legacies,  300,  301,  and  notes  (10),  (x),  (y),  and  (2). 
definition  of  legacy,  300. 
transfers  inchoate  property  to  legatee,  300. 
but  legacies  deemed  satisfied  at  end  of  twenty  years  if  no  interest 

paid,  300,  n.  (x). 
executor's  assent  thereto  necessary,  300,  301. 
who  must  see  the  fiind  is  sufficient,  301. 
if  deficiency,  legacies  must  abate,  301. 
but  not  specific  legacy,  301. 

legatees,  if  paid,  must  refund  to  answer  debts,  301. 
legacies  to  children,  legatees  dying  and  leaving  issue  do  not  lapse, 

7  Wm.  4  and  1  Vict.  c.  26—301,  n.  (y). 
but  otherwise  with  stranger  legatee  dying  before  testator,  301. 
when  contingent  legacy  lapses,  301. 
the  words  **  die  without  issue,"  how  construed,  7  Wm.  4  and 

1  Vict.  c.  26,  s.  29^301 ,  n.  (x). 
distinction  between  contingent  and  vested  legacy,  300,  301. 
when  legacy  carries  interest,  302. 
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application  of  residue  after  payment  of  debts,  3C2. 

executor  is  now  trustee  of  residue  for  persons  entitled  under  the 

Statute  of  Distributions,  1 1  Geo.  4  and  1  Wm.  4,  c.  40,  302, 

n.  (b). 
unless  intended  to  take  beneficially,  id. 
order  prescribed  by  statute  for  payment  of  residue,  302,  303, 

n.  (c). 
rules  of  consanguinity  for  investigating  next  of  kin,  303,  n.  (e). 
distresses  by  executors  of  any  lessor  or  landlord,  under  3  &  4 

Wm.  4,  c.  42,  310,  and  n.  (j). 
rule  actio  personalis  moritur  cum  persona,  altered  by  3  &  4  Wm.  4, 

c.  42—391,  n.  (c). 
remedy  given  to,  by  3  &  4  Wm.  4,  c.  42,  for  injuries  to  real  estate 

of  testator,  391,  n.  (c). 
actions  may  be  brought  against  for  injury  by  testator  to  property 

real  or  personal,  s^. 
of  the  devolution  of  the  interest  of  executor  on  his  death,  297. 
EXECUTORY  DEVISE, 
nature  of^  162. 

by  it  a  fee  may  be  limited  after  a  fee,  162. 
and  a  remainder  of  a  chattel  interest  after  estate  for  life  therein, 

163. 
rules  respecting,  162,  163. 

F. 

FALSE  VERDICT, 

punished  by  fine  and  imprisonment,  517»  and  6  Geo.  4,  e.  50, 
n.  (n). 
FALSE  IMPRISONMENT,  358. 

what  it  is,  358. 

remedy  for,  358.     See  Injuries. 
FEME  COVERT, 

may  be  examined  by  commissioners  under  6  Geo.  4,  c.  16,  8«  37 — 
86,  n.  (d). 

may  be  admitted  by  attorney  to  a  copyhold  estate,  86,  n.  (e). 

may  convey  site  for  school-room  under  6  &  7  Wm.  4,  c.  70,  a.  2 — 
199,  n.  (d). 

may  dispose  of  lands,  and  release  and  extinguish  powers  as  a  feme 
sole,  with  husband's  concurrence,  140,  n.  (e). 
FEE-SIMPLE, 

tenant  in,  134. 

sense  of  the  word  fee,  134. 

words  necessary  to  create  in  grant  of,  134. 

but  otherwise  in  will,  7  Wm.  4  and  1  Vict.  c.  26—135,  n.  (a). 
FEES 

limited,  135. 

base  or  qualified,  136. 

conditional  or  common  law,  136* 
FELONY, 

definition  of,  503. 
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origin  of  the  term  felon,  503. 

now  a  generic  term,  including  all  crimes  below  treason,  503. 
FEODAL  SYSTEM, 

origin  of,  114,  and  n.  (a). 

its  history,  id, 

introduction  of  into  England,  115,  and  n.  (c). 

its  principles,  116,  and  n.  {d), 

of  die  grantor  or  lord,  116. 

the  vassal  or  feudatory,  116.* 
the  manner  of  the  grant,  116. 

oath  of  fealty,  116. 
homage,  116. 
FEUDS, 

different  nature  of,  117. 
qualities  of,  118,  119. 
succession  to,  118. 
returns  rendered  by  feudatory,  119. 
returns,  or  reditus^  origin  of  rents,  1 19. 

difference  between  the  Roman  and  feudal  course  of  succession, 
118,  n.(/). 
FINES, 

consequence  of  tenure  in  chivalry,  123. 

incident  to  tenure  in  socage,  127. 

of  lands  and  tenements,  229. 

origin  of,  230. 

objects  and  effect  of,  230. 

different  species  of  fines,  231. 

deeds  to  declare  uses  of,  235. 

strangers,  how  affected  by,  232. 

abolition  of  by  3  &  4  Wm.  4,  c.  74—229,  n.  (a). 

married  women  may  convey  lands,  and  release  and  extfaigoish 

powers  as  a  feme  sole,  229. 
but  copyholds  must  be  surrendered,  230. 
all  deeds  by  married  women  must  be  acknowledged  as  required  by 

the  act,  230. 
they  must  be  separately  examined  as  to  their  consent,  230. 
same  as  to  surrender  of  copyholds,  230. 
tenants  in  tail  may  dispose  absolutely  of  entailed  lands,  280. 
but  such  disposition  must  be  by  deed  enrolled,  230. 
except  leases  for  twenty-one  years,  230. 
if  by  married  woman  tenant  in  tail,  her  deed  must  be  acknowledged 

as  directed  in  s.  79  of  the  act,  230.  See  Estates  Tail,  Dower. 
FISH, 

taking  in  water  belonging  to  dwelling-house,  7  &  8  Geo.  4,  c  29, 

s.  34—519,  n.  (ft), 
angling  therein  by  day,  id. 
taking  in  private  property,  or  in  which  there  shall  be  a  private  right 

of  fishing,  id. 
angling  therein  by  day,  id. 
FIXTURES, 

definition  of,  259,  n.  (a). 
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when  not  liable  to  execution,  259,  n.  (a), 
destination  of,  on  termination  of  lease,  id. 

on  death,  id. 
when  removable  by  tenant,  id. 
FLEET, 

discipline  of,  80. 
FORFEITURE,  197. 

degrees  and  means  of,  197. 

by  crimes  and  misdemeanors,  197»  and  n.  (b). 

acts  54  Geo.  3,  c.  145,  and  3  &  4  Wm.  4,  c.  106,  id. 
alienation,  197. 
by  alienation  to  an  alien,  200. 

to  particular  tenants,  200. 
disclaimer  of  tenure,  201. 
lapse,  201. 
simony,  202. 
act  9  Geo.  4,  c.  94,  legalizing  resignation  bonds  in  certain  cases, 
203,  n.  {g). 
waste, 
of  copyholds  by  breach  of  custom,  205. 
by  bankruptcy, 
acts  6  Geo.  4,  c.  16, 
1  &  2  Vict  c.  110, 

1  &  2  Wm.  4,,  c.  56,  >•         206,  n.  (/)  and  (to). 
3  &  4  Wm.  4,  c.  74, 

2  Vict.  c.  11, 
2  Vict,  c,  29, 
title  to  goods  and  chattels  may  be  acquired  and  lost  by,  275. 

FOREST.     See  Fbanchisb. 
FORGERY,  561,  562,  563,  564,  565. 

provisions  of  1 1  Geo.  4  and  1  Wm.  4,  c.  66 — 562,  n.  (/). 

acts  repealed,  id. 

punishment  of  death  prescribed  by  former  acts  abolished,  and  in 

lieu  thereof,  transportation  or  imprisonment  except  where  death 

declared  by  this  act,  id.s.  1. 
foiging  the  great  seal,  privy  seal,  privy  signet,  royal  sign  manual, 

&;c.,  id.  s.  2. 
exchequer  bill  or  debenture.  East  India  bond,  id,  s.  3. 
will,  bill  of  exchange,  promissory  note,  or  warrant,  or  order  for 

payments  of  money,  id.  s.  3. 
making  false  entries  in  books  for  transfer  of  public  stock,  u{.  s.  5. 
forging  transfer  of  stock,  id.  s.  6. 
personating  owner  of  stock,  id.  s.  7* 
forging  attestation  to  power  of  attorney,  id.  s.  8. 
clerks  of  bank  wilfully  making  out  dividend  warrants  for  greater 

or  less  sum  than  is  really  due,  id.  s.  9. 
forging  deed,  bond,  receipt  for  money,  or  goods,  id.  s.  1 0. 
fraudulently  acknowledging  recognizance  of  bail,  id.  s.  11. 
purchasing,  or  having  in  possession  forged  bank  notes,  id.  s.  12. 
engraving  on  any  plate,  bank  note,  &c.,  563,  n.  (/)  coiUinued^  ss. 

15  &  16. 
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making  or  having  in  possession  any  mould  for  paper  with  name  of 

bankers  in  the  substance,  563,  n.  (/),  s.  17. 
engraving  on  plate,  bill  of  exchange,  &c.,  of  bankers,  id.  s.  18. 

plates,  &c,,  for  foreign  bills  or  notes,  id,  s.  19. 
making  false  entry  in  register  of  baptisms,  marriages,  or  burials, 

id.  s.  20. 
forging  or  altering  any  such  entry,  or  destroying  register,  id.  s.  20. 

any  license  of  marriage,  id.  s.  20. 
making  false  entry  in  copy  of  register,  of  baptisms,  marriages,  or 

burials,  id.  s.  22. 
forging  bills  of  credit  for  exchequer,  564. 
forging  south  sea  bonds,  564. 

army  or  navy  debentures,  564. 

letters  of  attorney,  or  powers  to  receive  dividends,  564. 
personating  seamen,  565. 
taking  £Edse  oath  to  obtain  probate  or  letters  of  administration, 

565. 
counterfeiting  seamens'  will,  565. 
forging  stamps,  565. 

marriage  register  or  license,  565. 

or  counterfeiting  stamp  or  mark  on  gold  or  silver  plate,  565. 
using  stamps  more  than  once,  565. 
uttering  forged  instruments,  565. 

forgerers  and  utterers  where  to  be  tried,  563,  n.  ( /)  continued. 
as  to  principals  in  the  second  degree,  and  accessaries  after  the  &ct, 

id.  s.  25. 
the  act  does  not  extend  to  any  offence  committed  in  Scotland  or 

Ireland,  564,  n.  (/)  continued^  s.  29. 
but  applies  to  forging  in  England  documents  purporting  to  be  made 

or  really  made  out  of  England,  id,  s.  30. 
provisions  of  2  &  3  Wm.  4,  c.  103,  id. 
transportation  substituted  in  lieu  of  punishment  of  death  in  certain 

cases,  id. 
not  necessary  to  set  forth  copy  or  fac-simile  of  forged  document 

in  informations  or  indictments,  id. 
provisions  of  3  &  4  Wm.  4,  c.  51. 
forging  handwriting  of  receiver-general  or  oonmiissioners  of  stamps, 

id, 

of   receiver  or   comptroller    of    customs   or 
agents,  id. 
provisions  of  5  &  6  Wm.  4,  c.  45,  id. 
counterfeiting  receipts  for  contributions  to  fund  for  compensation 

of  slave  owners  on  abolition  of  slavery,  564,  n.  (/)  cwUinued. 
provisions  of  7  Wm.  4  and  1  Vict.  c.  36,  id, 
forging  handwriting  of  receiver^general  of  England  or  Ireland,  id. 

s.  33. 
provisions  of  7  Wm.  4  and  1  Vict,  c.  84,  id. 
capital  punishment  in  all  cases  of  forgery  abolished,  id. 
punishments  substituted,  id. 

7  Wm.  4  and  1  Vict.  c.  90,  limits  the  period  of  Solitary  confine- 
ment, id. 
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ofiences  committed  at  sea  are  triable  by  the  central  criminal  courts 
5'e«  4  &  5  Wm.  4,  c.  36,  s.  22—571,  n.  (6). 
FRANCHISES,  111. 

forest,  111. 

free  warren.  111. 
fishery,  112. 
FREEHOLD  ESTATE, 

of  inheritance,  133. 

not  of  inheritance,  142. 
FREE  FISHERY.     See  Franchises. 
FREE  WARREN.     iS^ee  Franchises. 


G. 

GAME. 

origin  of  the  prohibitions  respecting,  254; 

restrictions  on  the  taking  of,  254. 

what  is  deemed  game,  255,  n.  (a),  section  of  act  2. 

days  and  seasons  during  which  it  shall  not  be  killed,  id,  s.  3. 

penalty  for  laying  poison  to  kill,  id. 

when  possession  of  game  illegal,  id.  s.  4. 

game  certificates  same  as  before  the  act,  id.  s.  5. 

certificated  persons  may  kill  game,  subject  to  law  of  tcespass,  id. 

s.  6. 
landlord  entitled  to  game  under  existing  laws,  except  in  certain 

cases,  id.  s.  7. 
act  does  not  afiect  any  agreements  as  to  game  nor  any  rights  of 

manor,  &c.  id,  s.  8. 
lord  of  manor  has  game  in  wastes,  id.  s.  10. 
landlord  entitled  to  game  may  empower  others  to  kill,  id.  s.  11. 
occupier  liable  to  penalty  for  killing  game  if  landlord  entitled  to  it, 

id.  s.  12. 
lords  of  manors  may  appoint  gamekeepers  as  before,  id,  s.  13. 

and  may  grant  deputations,  id.  s.  14. 
appointments  of  gamekeepers  to  be  registered,  id.  s.  16. 
certificated  persons  may  sell  game  to  licensed  dealers,  id.  s.  17* 
justices  to  hold  special  sessions  yearly  for  granting  licenses,  id* 

s.  18. 
licensed  persons  must  have  a  certificate  with  21.  duty,  id.  s.  19. 
penalty  for  killing  game  without  certificate,  id.  s.  23. 
selling  game  without  license,  id,  s.  25. 
certificated  persons  selling  to  unlicensed  persons,  id. 
bu3ring  game  except  from  licensed  dealers,  id.  s.  27. 
on    licensed    dealers   buying  game   from    uncertificated 

persons,  id.  s.  28. 
on  persons  trespassing  in  day-time  on  lands  in  search  of 
game,  id.  s.  30. 
permission  of  occupier  not  sufficient  if  landlord  entitled  to  game, 
id.  s.  30. 

U  U 
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trespassers  in  search  of  game  may  be  required  to  quit  lands,  and 
to  tell  names  and  abodes,  and  on  refusal  may  be  arrested,  id, 
s.  31. 

but  must  be  discharged  unless  brought  before  justice  within  twelve 
hours,  f (2.  s.  31. 

penalty  on  persons  found  armed  using  violence,  id.  s.  32. 

game  may  be  taken  from  trespassers  not  delivering  up  same,  256, 
n.  (a)  continued^  s.  36. 

other  provisions,  id. 

destroying  game,  533. 

provisions  of  9  Geo.  4,  c.  69,  as  to  taking  or  destroving  game, 
533,  n.  (0. 

owners  or  occupiers  may  apprehend  offenders,  id. 

also  lords  of  manors  and  keepers,  533,  n.  (/). 

as  to  persons  armed  entering  land  to  destroy  game,  id. 
GAMING,  532. 

securities  for  money  won  at  are  void,  532. 

money  lost  by  above  10/.  may  be  recovered  back,  532. 

persons  cheating  at  play  deemed  infamous,  532. 

betting,  532,  n.  (Jc), 
GAVELKIND,  custom  of,  146,  n.  (/). 
GENTLEMEN.     See  Commonalty. 
GIFT  or  GRANT, 

of  chattels  real,  262.  ** 

of  chattels  personal,  263. 

must  be  accompanied  with  delivery  of  possession,  263. 
GOVERNMENT, 

forms  of,  2. 

monarchy,  2. 

aristocracy,  2. 

democracy,  2. 
GUARDIAN, 

relation  of  with  ward,  90. 

power  of,  91. 
GUARDIANS  OF  POOR, 

appointment  of,  62,  n.  {q). 

powers  of,  id. 
GUERNSEY.     See  Jersey,  13. 


H. 


HEIR  LOOMS, 

origin  and  definition  of,  258,  259,  and  n.  (a)  and  (h) 
HEREDITAMENTS, 

corporeal,  100,  101. 

incorporeal,  100,  et  seq. 

may  be  claimed  by  prescription,  195, 
HERIOTS, 

definition  of,  258. 
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whence  they  arise,  258. 

of  seising  heriots,  314,  315. 
HIGHWAYS, 

law  of,  60,  n.  (n). 

presentments  against  inhabitants  abolished,  60,  n.  (n). 

act  5  &  6  Wm.  4,  c.  50,  as  to  proper  means  of  stopping  up  or 
diverting,  110,  n.  (A). 

board  may  be  appointed  for  superintending  repairs  of,  in  certain 
cases,  60,  n.  (n). 
HOMAGE,  116. 
HOMICIDE,  534. 

justifiable,  535. 

for  advancement  of  public  justice,  535. 

for  prevention  of  crime,  535. 

excusable,  536. 

by  misadventure,  536,  and  9  Geo.  4,  c.  31  thereon,  537»  n.  (6). 

in  self-defence,  536,  and  9  Creo.  4,  c.  31  thereon,  537>  n.  (6). 
HORSE  RACING,  533. 
HORSES, 

law  in  sale  and  purchase  of,  268,  n.  (/). 
HOUSE  BREAKING, 

provisions  of  7  &  8  Geo.  4,  c.  29,  as  to  548,  n.  (e). 

stealing  in  a  dwelling-house,  id. 

provisions  of  7  Wm.  4,  and  1  Vict.  c.  90,  as  to  stealing  in  a 
dwelling-house,  id. 
HUNDRED, 

description  of,  16,  and  n.  (k), 

liability  of  in  case  of  damages  done  by  rioters,  60,  n.  (m) 

provisions  of  7  &  8  Geo.  4,  c.  31  thereon,  561,  n.  {d). 
HUNDRED,  COURT  OF.     See  Courts. 
HUNTING 

in  inclosed  forest,  chace,  &c.,  7  &  8  Geo.  4,  c.  29,  518,  n.  (6). 

deer,  or  killing  or  wounding  them,  519,  n.  (5)  continued. 

as  to  suspected  persons  in  possession  of  venison,  id. 

persons  setting  engines  for  deer,  id, 

killing  hares  at  night,  id. 
HUSBAND  AND  WIFE,  83. 

compulsion  of  husband  over  wife,  excuse  for  crime  by  her,  489. 
See  Marriage. 


I. 

IDLENESS,  531. 

an  offence  against  the  public  economy,  531. 

maxim  concerning,  in  China,  531. 

how  punished  by  the  Athenians,  531,  532. 

idle  persons  or    vagabonds,'  how  punished  by   our    law,   532, 

andn.  (j). 
provisions  of  5  Geo.  4,  c.  83  thereon,  id. 
idle  and  disorderly  persons  defined,  id.     See  Vagranct. 

u  u  J«? 


GTA 

IXCIOSURE, 

act  6^7  Wou  -It  e.  I  !.>,  fbr  fngioiinig 

ownefs  wftboat  wgedal  act  of  parTiamrmt,  39T,  ■-  (6). 
consent  of  two-dnrds  in  namber,  and  ^atee  reqnxBte,  id, 
eneroQchmenti  widdn  twcntj  jardi  to  be  deemed  part  of  land  to  be 

allotted,  396,  B.  (&).  wrtwerf. 
bods  naed  Cor  ciiaritible  pnipaiei  not  to  be  deemed  encrondi- 

ments,  id, 
lands  enctosed  twentj  jeara  to  be  treated  as  ancient  incluaiiie,  id. 
witb  consent  of  teren-^^btba  in  mnnhrT  and  nine,  indosme  mxj 

take  place  witboot  commnsiooen,  td. 
allotments  to  be  beld  bj  tbe  tennre  of  lands  to  wbich  tbej  are 

allotted,  id. 
tenants  for  life  maj  wdl  part  of  dieir  alWmrnta  to  paj  expenses,  id. 
obfectioDs  of  &8entients  to  be  sent  to  ded^  of  pcaee,  td. 
INDICTMENT, 

definition  ol^5S7. 

must  be  pfcfaied  to  and  presented  by  die  grand  jmr  npon  oath. 

587. 
jmisdiction  of  die  grand  jorj,  bow  limited,  587.  and  n.  (6). 
requisites  of  indictment,  588. 
must  be  dear  and  certain  as  to  name  and  description  of  oflSender, 

time  and  place  of  fiict  done,  and  nstnre  of  oflence,  588,  589. 
bat  cannot  be  abated  by  dilatory  plea  of  misnomer,  7  Geo.  4,  c  64, 

588,  n.  (c). 

wbere  property  may  be  laid  in  certain  indictments,  7  Geo.  4,  c.  64, 

id, 
provisions  of  7  &  8  Geo.  4,  c.  29,  as  to  allegations  in  indictments, 

589,  n.  (c). 

for  stealing  records  and  proceedings  of  courts  of  justice,  id, 
a  will  or  codicil,  td. 
writings  of  real  estate,  id, 
dates  of  bills  of  exchange  and  written  instruments,  how  to  be  stated, 

589,  n.  (d). 
deeds  how  to  be  pleaded,  id, 
as  to  statement  of  time,  id. 
date  of  fact  if  necessary  ingredient  in  offence,  id. 
parish,  when  to  be  truly  stated,  id, 
place  named,  when  to  be  truly  stated,  id, 
value,  590,  and  n.  (e). 
number  of  articles,  id, 

requisite  words  in  indictments  for  treason,  590. 

murder,  590. 
burglaries,  590. 
felonies,  &c.,  590. 
copy  of,  with  list  of  jury  and  witnesses  to  he  delivered  to  prisoner 

indicted  for  high  treason,  599,  600,  and  n.  (c). 
process  upon,  if  party  be  not  in  custody  under  recognizance  to 
appear,  592. 

in  treason  or  felony,  592,  and  n.  (a). 

the  court  will  issue  capias,  and  alias  and  pluries  capias, 

592,  n.  (a), 
and  if  unavailing  writ  of  exigent,  id. 
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ia  misdemeanors,  592. 

outlawry  in  treason  or  felony,  592. 

may  be  removed  by  certiorari,  593,  594. 

but  motion  must  be  first  made  in  the  queen's  bench,  5  &  6  Wm.  4, 
c.  33—593,  n.  (ft). 

recognizance  required,  id» 

of  traversing,  598, 599. 

provisions  of  60  Geo.  3,  c.  4,  restraining  in  certain  cases,  599,  n.  (6). 
INFANTS, 

their  privileges  and  disabilities,  91,  92,  n.  (c)  and  {i), 

infant  heir  at  law,  or  minor,  may  be  ordered  to  convey  real  estate 
for  payment  of  debts,  299,  300,  n.  (»). 

the  act  2  &  3  Vict.  c.  60,  authorizes  mortgages  for  same  purpose, 
id. 

11  Geo.  4,  and  1  Wm.  4,  c.  60,  92,  n.  (c). 

infisint  trustees  and  mortgagees  are  authorized  and  may  be  com- 
pelled to  convey,  id. 

n  Geo.  4,  and  1  Wm.  4,  c.  65,  id. 

may  be  admitted  to  copyholds,  id. 

may  (by  guardians)  surrender  leases,  id. 

may  grant  renewals  of  leases,  id. 

9  Geo.  4,  c.  14,  s.  5,  92,  n.  {d). 

contracts  by.  cannot  be  enforced  on  promise  after  full  age,  unless 
in  writing,  id. 

under  age  of  discretion  not  punishable  for  crimes,  488. 

with  reference  to  capital  crimes,  488. 

jurisdiction  of  the  court  of  chancery  with  respect  to,  476  and  477, 
and  n.  (a). 
INFORMATION, 

of  intrusion  and  debt  for  trespass  on  lands  of  crown,  405. 

ffi  rem,  when  goods  devolve  to  the  crown,  id. 

in  nature  of  a  quo  warranto^  405,  406.  592.    See  Quo  Warranto. 

by  the  queen,  591. 

by  the  queen  and  a  subject  upon  penal  statutes,  591. 
INJURIES, 

cognizance  of,  at  common  law,  353. 

civil,  without  force,  353. 
with  force,  353. 
Injuries  affecting  personal  security,  354. 

by  threats,  354. 

by  assault,  354. 

by  battery,  354. 

by  wounding,  355. 

by  mayhem,  355. 
Injuries  to  health,  355. 

to  reputation,  355. 

by  words,  356. 

scandalum  magnaium^  356. 

mere  scurrility,  356. 

words  of  passion,  356. 

distinction  between  words  spoken  and  words  written,  356,  n.  (/). 
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justification  of  words  written  or  spoken,  356. 
written  or  printed  libels,  357. 
remedies  for,  357. 
by  indictment,  357. 
action,  357. 
Injuries  by  malicious  prosecutions,  357. 

remedy  for,  357. 
by  false  imprisonment,  358. 

what  it  is,  358. 
remedies,  358. 
Injuries  to  a  person  as  a  husband,  as 
abduction,  364. 
adultery,  364. 
beating  a  wife,  365. 
Injuries  to  a  person  as  a  parent,  as 

abduction,  &c.,  365. 
Injuries  to  guardian  and  ward,  365. 

to  rights,  as  between  master  and  servant,  365,  366. 
to  personal  property  and  remedies,  366,  et  seq. 
to  rights  founded  on  contracts,  371. 
affecting  real  rights,  379. 

as  abatement,  intrusion,  disseisin,  discontinu- 
ance, and  deforcement,  id,  et  seq. 
INNKEEPER, 

liability  of,  269,  and  n.  (g).     See  Contract. 
INSOLVENCY,  285. 

see  now  1  &  2  Vict.  c.  110. 
INSOLVENT, 

fraud  in,  524,  n.  {d). 

provisions  of  1  &  2  Vict.  c.  110,  relative  thereto,  id. 

See  Bankruptcy  Fraudulent. 
provisions  of  1  &  2  Vict.  c.  110,  as  to  further  examination  of 
discharged  insolvent,  whose  assistance  is  wanted  to  make  out 
and  recover  his  estate,  524,  n.  (d), 
if  insolvent  refuses  to  answer  questions  he  may  be  committed,  id. 
persons  wilfully  omitting  any  thing  from  their  schedule,  are  liable 

to  three  years'  imprisonment,  id, 
prisoner  withholding,   destroying,   or  falsifying   books,  may  be 
remanded  to  custody  for  three  years,  id, 
INSURANCE.     See  Policy  of  Insurance — Bonds,  Bottomry,  or 

Respondentia. 
INTEREST, 

more  than  six  years'  arrears  cannot  be  recovered  under  3  &  4 

Wm.  4,  c.  27,  s.  42—195,  n.  (c). 
of  contracts  carrying,  273,  and  n.  {p), 

may  be  recovered  on  actions  on  policies  of  insurance,  272,  n.  (m). 
and  on  debts  payable  at  a  fixed  time,  273,  n.  ( p). 
or  after  demand  of  payment,  id. 

judgment  debts  carry  interest  at  4  per  cent,  from  the  time  when 
entered  up,  under  1  &  2  Vict.  c.  110,  s.  17,  463,  n.  {I). 
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INTRUSION, 

of  freehold,  380. 

remedy  for,  381. 

information  of,  and  debt  for  trespass  on  lands  of  crdwn,  405. 
IRELAND,  formerly  governed  by  the  Brehon  law,  12. 

English  laws  extended  thereto  in  the  13th  century,  12. 

the  Brehon  law  abolished  by  parliament,  12. 

union  of  with  Great  Britain,  12,  n. 

Irish  representative  peerage,  id, 

commoners  representing  Ireland,  id, 

increased  by  the  Reform  Act,  id, 

the  same  protestant  episcopal  church  in  both  countries,  id, 
ISLANDS, 

adjacent  to  England,  and  included  in  neighbouring  counties,  12. 


J. 

JERSEY, 

governed  by  its  own  laws,  13. 

not  bound  by  acts  of  British  parliament,  unless  named,  13. 
JOINT  TENANCY, 

nature  of,  165. 

its  properties,  165. 

incidents  to,  166. 

jus  accrescendi^  in,  166. 

modes  by  which  it  may  be  severed  or  destroyed,  166. 

consequence  of  dissolving,  167. 
JOINTURE, 

nature  of,  147>  and  n.  (g), 
JUDGMENT, 

of,  and  its  incidents,  456. 

of  the  postea,  456. 

of  the  judgment,  457. 

of  suspending  or  arresting  judgment,  457. 

provisions  of  11  Geo.  4  and  1  Wm.  4,  c.  70,  as  to  immediate 
execution  of  judgments  in  trials  of  ejectments,  457,  n.  (a). 

provisions  of  1  Wm.  4,  c.  7>  as  to  immediate  execution  of  judg 
ments.in  all  actions,  457y  n.  (a). 

and  as  to  immediate  execution  upon  writs  of  inquiry,  id, 

rule  of  2  Wm.  4,  as  to  signing  judgment  on  the  return  of  writs  of 
inquiry,  458,  n.  (a)  corUintied. 

of  suspending  judgment  for  matters  dehors  the  record,  458. 

of  arrest  of  judgment  for  intrinsic  causes,  459. 

as  variance,  if  declaration  does  not  pursue  the  writ,  459. 

or  verdict  di£fers  materially  from  pleadings,  459. 

or  case  laid  is  not  sufficient,  459. 

exceptions  in  arrest  of  judgment  must  be  such  as  would  be  ground 
for  demurrer,  459. 

but  the  rule  does  not  hold  e  converso^  459. 
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of  the  award  of  repleader  where  issue  immaterial,  460. 

of  entering  judgment  on  the  roll,  and  rule  of  4  Wm.  4.  thereon, 

460,  andn.  (/). 
of  interlocutory  judgment,  461. 
of  judgment  by  confession,  or  cognovit  actionem,  and  provision  of 

1  &  2  Vict.  c.  110,  as  to  cognovits,  461,  and  n.  (A),  see  s.  7  of 

1  Wm.  4,  c.  7,  p.  458,  and  see  462,  and  n.  (k). 

or  on  warrant  of  attorney,  and  provision  of  1  &  2  Vict.  c.  110,  as 

to  warrants  of  attorney,  461  and  462,  n.  {k), 
of  final  judgment,  462. 

provisions  of  1  &  2  Vict.  c.  110,  as  to  judgments,  462,  n.  (J), 
judgment  operates  as  a  charge  on  lands,  id. 

entailed  estates,  id, 
copyholds,  id. 
equitable  estates,  id. 
estates  in  remainder  or  reversion,  id. 
but  it  must  have  been  entered  up  one  year  to  give  preference  in 

case  of  bankruptcy,  463,  n.  (Q  continued. 
or  to  enable  judgment  creditor  to  proceed  in  equity  thereon,  id. 
judgment  may,  by  judge's  order,  become  a  charge  on  money  in 

the  funds,  annuities,  or  shares  of  debtor,  463,  n.  (0  continued. 
judgment  debts  carry  interest  at  4  per  cent,  from  the  time  when 

entered  up,  id. 
decrees,  orders,  &c.  of  courts  of  equity  have  the  effect  of  judgments, 

463,  n.  (I). 
and  rules  of  courts  of  common  law,  id. 
and  orders  of  the  court  of  review,  id. 
and  of  the  chancellor  in  matters  of  lunacy,  id. 
but  such  decrees,  orders,  and  rules,  to  be  effectual  must  be  re- 
gistered, id.  and  see  2  &  3  Vict.  c.  1 1 — 464. 
rules,  urders,  &c.  of  inferior  courts  may  be  removed  into  either  of 

the  superior  courts,  and  have  the  effect  of  judgments,  464, 

n.  (Q  continued. 
but  these  will  not  affect  lands,  &c.  as  to  purchasers,  mortgagees, 

or  creditors,  until  writ  of  execution  be  in  sheriff's  hands,  id. 
the  insolvent  court  is  constituted  a  court  of  record,  for  the  purposes 

of  l&2Vict.  c.  110.  id. 
judgments  are  no  longer  docketted  under  4  &  5  Wm.  &  M.  c.  20 ; 

see  2  &  3  Vict.  c.  11,  id. 
but  must  be  registered  as  prescribed  by  1  &  2  Vict.  c.  110,  and 

2  &  3  Vict.  c.  11,  id. 

judgments  after  five  years  from  entry  are  void,  unless  a  fresh 

memorandum  is  lefl,  id. 
judgments  registered  do  not  affect  purchasers,  mortgagees,  &c., 

otherwise  than  as  before  the  act,  id. 
judgments  or  recognizances  in  the  queen's  name  must,  to  affect 

purchasers  or  mortgagees,   be  first   registered  as  directed   by 

2&  3  Vict.  c.  11,  id. 
judgment  and  its  consequences  in  criminal  proceedings,  607. 
provisions  of  7  Geo.  4,  c.  64,  as  to  staying  or  reversing,  607,  608, 

n.  (a). 
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provisions  of  4  Geo.  4,  c.  48,  as  to  delajring  judgment  of  death 

upon  offenders,  608,  n.  (6). 
consequences  of  judgments,  607  to  610. 
attainder,  608. 
forfeiture,  608,  609. 

difference  between  forfeiture  of  lands  and  goods,  609. 
provisions  of  54  Geo.  3,  c.  145,  and  3  &  4  Wm.  4,  c.  106,  as  to 

effect  of  attainder,  610,  n.  (cQ  and  (c). 
corruption  of  blood,  and  provisions  of  3  &  4  Wm.  4,  c.  106, 

thereon,  610,  n.  (e). 
reversal  of  judgment,  610. 
of  reversing  attainder  without  writ  of  error  for  matter,  dehors  the 

record,  610. 
by  writ  of  error,  611. 
by  act  of  parliament,  611. 
effect  of  reversing  outlawry,  611. 
property  by,  262,  and  1  &  2  Vict.  c.  110 — 262,  n.  (/). 
JURY,  440. 

provisions  of  the  Jury  Act,  6  Qeo,  4,  c.  50— -440.     See  Trial  bt 
Jury,  Trial  and  Conviction,  Challbnoes. 
JUSTICE, 

offences  against  public  justice,  513. 
compelling  prisoners  to  become  approvers,  513. 
obstructing  execution  of  legal  process,  513. 
JUSTICES  OF  THE  PEACE,  57. 
how  appointed,  57. 
qualification  of,  58,  and  n.  {g), 
ofiice  of,  58,  and  n.  (h), 
powers  and  duties  of,  58,  and  n.  (i)  and  (j), 
protected  in  performance  of  duties,  59. 
remedies  against,  59,  and  n.  (k.) 
powers  of  in  relieving  the  poor,  62,  n.  (g). 

in  summary  convictions  under  3  G^.  4.  c.  23 — 577, 

578,  n.  (a), 
in  commitment  and  bail,  583  to  586. 
in  taking  bail,  7  Geo.  4,  c.  64,  and  5  &  6  Wm.  4,  c.  33 

— 584,  585,  n.  (a).     See  Commitment  and  Bail. 
in  petty  sessions,  under  1  &  2  Vict.  c.  74,  in  giving  pos- 
session of  tenements  held  over  after  determination  of 
tenancy,  386,  end  of  n.  (c). 
at  petty  sessions,  in  making  order  of  affiliation,  under 
2  &  3  Vict.  c.  85 — 62,  end  of  n.  (9),  89,  n.  (d). 
cannot  commit  to  gaol  or  house  of  correction  persons  apprehended 
under  circumstances  denoting  derangement  of  mind,  1  &  2  Vict, 
c.  14—477,  n.  (a). 
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K. 

KILLING  or  WOUNDING  CATTLE,  560,  n.  (z).     See  Malicioci 

Mischief. 
KING, 

of  the,  and  his  title,  35. 

the  supreme  executive  power  vested  in  the,  or  queen,  35. 

of  the  royal  inheritance,  35. 

settlement  of  the  crown  in  1688,  36. 

again  in  1701,  36. 

the  common  stock  or  ancestor  from  whom  the  descent  is  deiived, 

37. 
of  the  king's  royal  family,  37. 
queen  regnant,  37,  and  n.  (6). 
her  majesty's  consort,  37,  n.  (a), 
queen  consort,  37* 

prince  and  princess  of  Wales  and  princess  royal,  38. 
the  rest  of  Uie  royal  family,  38. 
precedence  in  the  royal  family,  38. 
of  the  councils  belonging  to,  39. 
of  the  duties  of,  40. 
of  the  prerogatives  of,  41. 
of  the  sovereignty  or  pre-eminence  of,  42. 
political  perpetuity  of,  42. 
prerogative  powers,  42. 
power  to  appoint  ambassadors,  43. 
to  make  treaties,  43. 
to  make  peace  and  war,  43. 
prerogative  in  domestic  affairs,  43. 
power  of  raising  armies  or  fleets,  43. 
is  the  fountain  of  justice,  44. 
the  public  prosecutor,  44. 
legal  ubiquity  of,  44. 
the  fountain  of  honour,  45. 
the  arbiter  of  domestic  commerce,  45. 
the  head  of  the  church,  45. 
of  the  revenue  of,  45. 
ordinary  and  extraordinary,  46. 
ordinary  revenue,  46. 

queen  Anne's  bounty,  46. 

fines,  &c.  46. 

shipwrecks,  46. 

mines,  47. 

treasure  trove,  47. 

waifs,  47. 

estrays,  48. 

forfeitures,  48. 

deodands,  48. 

escheats,  48. 

idiots,  48. 

lunatics,  49. 
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extraordinary  revenue,  50. 
the  taxes,  50. 
the  civil  list,  53. 
contempts  against  the  prerogatives  of  the,  511. 

person  of  the,  511. 

title  of  the,  511.     See  Prerogative. 
KING'S  BENCH,  325.     See  Courts. 
KING'S  EVIDENCE,  595,  and  n.  {h).     See  Approving. 
KNIGHTS  OF  THE  GARTER.     See  Nobility. 
hanneret,  id. 
of  the  hath,  id. 
bachelors,  id. 


L. 

LABOURERS,  82,  and  n.  (rf). 
LAND, 

its  legal  definition,  101. 
water,  a  species  of,  101. 
LANDLORD, 

remedy  of,  under  4  Geo.  2,  c.  28,  against  tenant  holding  over 

after  notice  to  him  to  quit,  151. 
remedy  of,  under  11  Geo.  2,  c.  19,  against  tenant  holding  over 

after  notice  given  by  him  to  determine  lease,  151. 
effect  of  4  Geo.  2,  c.  28,  supplied  by  11  Geo.  2,  c.  19 — 152,  n.  (e). 
provisions  of  6  Ann.  c.  18,  as  to  guardians  or  trustees,  or  hus- 
bands seised  in  right  of  wife's  holding  over,  id. 
double  value  may  be  recovered  though  not  mentioned  in  notice,  id. 
notice  by  landlord  must  be  in  writing,  id. 
but  notice  by  tenant  under  1 1  G^.  2,  c.  19,  may  be  parol,  id, 
double  value  can  only  be  recovered  by  action  ;  but  double  rent  by 

distress,  id. 
where  entitled  to  emblements,  150. 

not  bound  to  rebuild  in  case  of  fire  if  no  contract,  204,  n.  (h). 
may  receive  money  on  insurance  in  case  of  fure  and  oblige  tenant 

to  rebuild,  if  latter  under  covenant,  id, 
but  tenant  not  bound  to  pay  rent  until  premises  rebuilt,  id.     See 

Ejectment — Execution. 
LAPSE, 

what  it  is,  201. 

of  right  of  presentation  accruing  by,  201. 
when  it  occurs  and  to  whom,  201,  202. 
LARCENY, 

definition  of,  551. 

distinction  between  grand  and  petty,  abolished,  551,  n.  (a). 

requisites  to  constitute  the  offence,  553,  554,  555. 

the  taking  and  removal  must  be  animo  furandi,  553. 

the  quo  animo  is  a  question  for  the  jury,  553. 

compound  larceny, 

stealing  in  a  dwelling-house,  and  7  &  8  Geo.  4,  c.  29,  and  7 
Wm.  4  and  1  Vict.  c.  90,  thereon,  548,  n.  («). 
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any  thing  fixed  to  buildings  or  land,  554,  n.  (e), 

any  live  or  dead  fence,  id, 

trees,  shrubs,  &c.  in  any  pariL,  pleasure-ground,  garden, 

orchard,  &c.,  555,  n.  (/). 
trees,  shrubs,  &c.  elsewhere,  id, 
any  v^etable  production  in  any  garden,  555,  n.  {g), 
any  vegetable  production  not  in  gardens,  555,  n.  (A), 
ore,  &c.  from  any  mine,  555  and  556,  n.  {j), 
writings  relating  to  real  estate,  556,  n.  (Ar). 
larceny  by  stealing  bonds,  bills,  &c.,  556. 

public  or  private  securities,  556,  n.  (f), 

money  out  of  letters,  7  Wm.  4  and  1  Vict,  c.  36 — 556, 

n.  (n). 
printed  votes  or  proceedings  in  parliament,  id, 
any  part  of  a  ship  in  distress,  557,  n.  (o). 
deer  in  any  inclosed  ground,  557,  n.  (p). 
hares,  &c.  at  night,  557,  n.  {q), 
fish  at  night,  557,  n.  (r). 
any  horse,  mare,  or  gelding,  557,  n.  {s), 
7  &  8  Geo.  4,  c.  29,  s.  25,  and  7  Wm.  4  and  1  Vict.  c.  90 

— 557,  n.  («). 
bull,  cow,  ox,  heifer,  or  calf,  id, 
sheep,  ewe,  ram,  or  lamb,  id, 
domestic  animals,  557. 
dogs,  beasts,  or  birds,  558,  and  n.  (0* 
persons  found  in  possession,  id, 
killing,  wounding,  or  taking  house  dove,  or  pigeon,  id. 
Larceny  from  the  person  or  robbery,  559. 

7  Wm.  4  and  1  Vict.  c.  87,  thereon,  559,  n.  (w). 

to  rob  and  at  same  time  to  stab,  cut,  or  wound  capital,  id, 

robbing  or  assaulting  with  intent  to  rob,  and  at  same  time  using 

personal  violence,  id, 
robbing  any  person  or  stealing  property  from  the  person,  id. 
assaulting  with  intent  to  rob,  id, 
attempting  to  obtain  property  by  menace,  id. 
LAW, 

in  its  general  sense,  1 . 

in  its  limited  sense,  1. 

natural  definition  of,  1. 

revealed  definition  of,  1. 

of  nations,  definition  of,  1,  2. 

offences  against,  498. 

municipal  definition  of,  2. 

declaratory  definition  of,  3. 

directory  definition  of,  3. 

remedial  definition  of,  3. 

vindicatory  definition  of,  3. 

things  prohibited  by  the  municipal  law,  3. 

interpretation  of  laws,  4. 

laws  of  England,  5. 

unwritten  or  common  law,  5. 

particulai  laws,  8. 
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particular  laws  whence  in  force,  8. 

civil  law,  8. 

ecclesiastical  or  canon  law,  8. 

statute  law,  9. 

public  acts,  9. 

private  acts,  9. 

declaratory  statutes,  9. 

remedial,  9. 

construction  of  statutes,  9. 

penal  statutes,  10. 

primary  objects  of  law,  17* 

division  of  the  law  into  rights  of  persons  and  rights  of  things,  17. 

method  of  making  laws,  32. 

naval,  80,  and  notes  (h)  and  (c). 

equitable.     See  Equity. 
LEASE, 

definition  of,  215. 

by  tenants  in  tail,  3  &  4  Wm.  4,  c.  74—215,  n.  (d). 

the  enabling  statute,  38  Hen.  8,  c.  28 — 215. 

by  ecclesiastical  corporations  sole,  216. 

the  disabling  or  restraining  statutes,  216. 

requisites  of  such  leases,  216,  217. 

act  6  Wm.  4,  c.  20—216,  n.  (/),  and  217,  n.  (g).     See  Table 
OF  Errata. 
LETTERS  PATENT, 

definition  of,  229. 

construction  of,  229. 
LEWDNESS, 

how  punishable,  498. 
LETTERS  THREATENING,  516. 

to  accuse  of  crime,  516,  and  7  &  8  Geo.  4,  c.  29,  s.  8 — 516, 
n.  ih). 

demanding  money,  7  &  8  Geo.  4,  c.  29,  s.  8 — 516,  n.  (A;). 

provision  of  7  Wm.  4  and  1  Vict.  c.  90,  as  to  solitary  confine- 
ment, id, 

to  kill  or  murder,  519,  n.  (c). 

to  fire  houses,  ricks,  &c.  and  provisions  of  4  Geo.  4^  c.  54,  thereon, 
519,  n.  (c). 
LIBELS,  522. 

sending  abusive  private  letter  libellous,  522. 

equally  criminal  whether  true  or  false,  522. 

the  punishment,  522. 

written  or  printed,  357* 

remedy  for,  by  indictment,  357. 

by  action,  357.     See  Injuries. 
LIGHT, 

claims  to  use  of,  250. 

time  of  prescription  of,  regulated  by  2  &  3  Wm.  4,  c.  71 — 250, 
n.  (a),  248,  n.  (a). 
LIGHTHOUSES, 

6  &  7  Wm.  4,  c.  79,  as  to,  44,  n.  (a). 
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LIMITATIONS  TO  RECOVERING  LAND, 

new  act  of  3  &  4  Wm.  4,  c.  27 — 194,  n.  (c). 

no  land  or  rent  recoverable  but  widiin  twenty  years  after  right 

accrued,  id.  s.  2. 
when  the  right  deemed  to  have  accrued,  id,  s.  3. 
in  the  case  of  an  estate  in  possession,  id, 
on  dispossession,  id, 
on  alienation,  id, 
in  case  of  future  estates,  id. 
in  case  of  forfeiture  or  breach  of  condition,  id, 
reversioner's  right  accrues  on  becoming  estate  in  possession,  id,  s.  5. 
administrator  claims  without  interval  after  death  of  deceased,  id.  s.  6. 
when  land  occupied  by  tenant  at  will,  the  right  deemed  to  have 

accrued  at  end  of  one  year,  id.  s.  7. 
in  case  of  tenancy  from  year  to  year,  the  right  accrues  at  end  of 

first  year,  or  first  payment  of  rent,  id,  s.  8. 
when  rent  wrongfully  received  under  lease,  right  accrues  at  the 

commencement  of  such  wrongful  receipt ;  not  on  the  determi- 
nation of  lease,  id,  s.  9. 
a  mere  entry  is  not  possession,  id,  s.  10. 

no  right  is  preserved  by  continual  claim,  195,  n.  (c)  continuedf  s.  11. 
possession  of  one  coparcener,  &c.  not  possession  of  others,  id.  s.  12. 
possession  of  younger  brother  not  possession  of  heir,  id.  s.  13. 
acknowledgment  in  writing  equal  to  possession  or  receipt  of  rent, 

id,  s.  14. 
persons  under  disability  and  their  representatives  have  ten  years 

allowed  for  claiming  ^om  the  end  of  disability  or  death,  id.  s.  16. 
but  no  action  can  be  brought  but  within  forty  years  after  right 

accrued  although  disabilities  may  last  all  the  time,  id.  s.  17. 
no  further  time  allowed  for  succession  of  disabilities,  id,  s.  18. 
when  right  to  estate  in  possession  barred,  right  to  future  estates 

barred,  id,  s.  19. 
where  tenant  in  tail  barred  remainder-man  barred  also,  id.  s.  21. 
possession  adverse  to  tenant  in  tail  runs  on  against  remainder- 
man, id,  6,  22. 
where  possession  under  assurance  by  tenant  in  tail  not  barring 

remainders,  they  are  barred  at  end  of  twenty  years,  id.  s.  23. 
no  suit  in  equity  can  be  brought  after  period  of  limitation,  id,  s.  24. 
when  the  right  accrues  in  cases  of  express  trust,  id.  s.  25. 
in  cases  of  fraud,  id,  s.  26. 
mortgagor,  when  barred,  id,  s.  28. 
7  Wm.  4  and  1  Vict.  c.  28,  as  to  recovery  of  land  by  mortgagee, 

195,  n.  {b). 
ecclesiastical  and  eleemosynary  corporations  sole  barred  after  two 

incumbencies,  and  six  years  or  sixty  years,  195,  n.  (c)  eonUnued, 

s.  29. 
advowsons  recoverable  only  within  three  incumbencies  or  sixty 

years,  id.  s.  30. 
incumbencies  how  reckoned,  id,  s.  30. 
no  advowson  recoverable  after  one  hundred  years,  id.  s.  33. 
receipt  of  rent  deemed  receipt  of  profits,  id.  s.  35. 
real  and  mixed  actions  abolished,  id,  8.  36. 
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no  descent,  cast,  discontinuance,  or  warranty,  to  bar  right  of  entry 
— 195,  n.  (c)  continued,  s.  39. 

money  charged  upon  land  and  legaciea,  when  to  be  deemed  satis- 
fied, id.  s.  40. 

arrears  of  dower  not  recoverable  for  more  than  six  years,  id.  s.  41. 

nor  rent,  id.  8.42. 

nor  interest,  id.  s.  42. 
LOCKS  AND  TURNPIKES, 

destroying,  519,  and  7  &  8  Geo.  4,  c.  30,  s.  14 — 520,  n.  (e). 

destroying  sea  bank,  519,  n.  {d). 

works  on  river,  caned,  &c.,  id. 
LORDS, 

spiritual,  23. 

temporal,  23. 

peculiar  privil^^  of,  26. 

are  attended  by  the  judges,  26. 

may  vote  by  proxy,  26. 

may  enter  dissent  on  journals  of  the  house,  26. 
LUNATIC, 

description  of,  49. 

of  the  writ  de  lunatieo  inquirendo  and  proceedings  thereon,  49. 

care  and  treatment  of  lunatics,  how  regulated,  49,  n.  (  /*). 

requisite  proof  of  lunacy,  49,  n.  (g). 

act  2  &  3  Wm.  4,  c.  107—49,  n.  (/). 
3  &  4  Wm.  4,  c.  36— trf. 

jurisdiction  of  courts  of  equity  of,  476,  477i  and  n.  (a). 

referring  to  2  &  3  Wm.  4,  c.  107,  and  3  &  4  Wm.  4,  c.  64,  id. 

magistrate  cannot  commit  to  gaol  or  house  of  correction  persons 
apprehended  under  circumstances  denoting  derangement  of  mind, 
1  &  2  Vict.  c.  14—477,  n.  (a). 

excused  from  guilt  and  punishment  for  crimes,  488,  489. 


M. 

MAGISTRATE'S  QUALIFICATION,  58,  n.  (g).     See  Justice  op 
Peace. 

MAIMING  OR  WOUNDING  CATTLE,  560,  n.  (z).     See  Mali- 
cious Mischief. 

MALICIOUS  PROSECUTIONS,  357.     See  Injuries. 

MALICIOUS  MISCHIEF,  560. 

maliciously  setting  fire  to  dwelling-house,  7  Wm.  4  and  1  Vict. 

c.  89 — 547,  n.  (a), 
setting  fire  to  church,  chapel,  house,  warehouse,  stahle,  coach- 
house, out-house,  office,  shop,  mill,  malt-house,  hop-oast,  ham, 
or  granary,  or  building  used  in  trade,  7  &  8  Wm.  4  and  1  Vict, 
c.  89,  id. 
setting  fire  to  stack  of  com,  grain,  pulse,  tares,  straw,  haulm, 
stubble,  furze,  heath,  feam,  hay,  turf,  peat,  coals,  charcoal,  or 
wood,  7  Wm.  4  and  1  Vict.  c.  89 — 547,  n.  (b). 
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killing,  maiming,  or  wounding  cattle,  560,  7  &  8  Geo.  4,  c.  30 — 

560,  n.  (z). 
setting  fire  to  ships,  7  Wm.  4  and  1  Vict.  c.  89,  560,  n.  (a), 
hanging  out  false  lights,  id, 
destroying  wrecks,  id, 

destroying  any  sea-hank,  or  works  on  a  river  or  canal,  561,  n.  (6). 
removing  piles  therefrom,  id. 
breaking  down  dam  of  a  fishery,  id, 
destro3ring  hop  binds,  id, 

setting  fire  to  a  mine,  7  Wm.  4  and  1  Vict  c.  89 — 561,  n.  (c). 
obstructing  the  buying  or  selling  of  grain  or  its  free  passage,  561, 

n.  id). 
destroying  threshing  machines,  id. 

engine  of  a  mine,  561,  n.  {e), 
drowning  a  mine,  id, 
destroying  any  fence,  wall,  stile,  gate,  &c.,  554,  n.  {e). 

trees,  shrubs,  &c.,  in  park,  pleasure  grounds,  garden, 

orchard,  &c.,  554,  n.  (/). 
trees,  shrubs,  &c.  elsewhere,  if  injury  exceed  5/.  id. 
trees,   shrubs,  &c.  wheresoever   growing,  and  of  any 

value,  555,  id. 
fruit  or  v^etable  production  in  a  garden,  &c.  555,  n.  (^). 
vegetable  productions  not  in  gardens,  555,  n.  {h). 
letters  or  packets  sent  by  post,  7  Wm.  4  and  1  Vict  c. 
36,  556,  n.  (n). 
MAN,  ISLE  OF, 

a  distinct  territory  not  governed  by  our  laws,  12. 
nor  by  acts  of  parb'ament  unless  particularly  named,  13. 
MANDAMUS, 
writ  of,  349. 
where  it  lies,  349. 
on  what  grounded,  349. 
when  peremptory,  350. 
returns  to,  406. 

provisions  of  1  Wm.  4,  c.  21  as  to  406,  n.  (a). 
MANORS, 

origin  and  nature  of,  128. 
necessary  antiquity  of,  129. 
tenures  in  villenage,  129. 
mode  of  enfranchising  villeins,  130. 
origin  of  tenure  by  copy  of  court  roll,  130. 
variety  of  customs  in  manors,  131. 
requisites  of  a  copyhold  tenure,  131. 
difference  in  the  succession  in,  131. 
appendages  of  copyhold  tenure,  131>  and  n.  (/). 
MANSLAUGHTER,  538. 
voluntary,  538. 
involuntary,  538. 

provisions  of  9  Geo.  4,  c.  31  thereon,  539,  n.  (/). 
rule  laid  down  by  Lord  Lyndhurst  as  to  consequence  of  ill-treat- 
ment by  physician  or  surgeon,  541,  n.  (t). 
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MARRIAGE,  529. 

disabilities  and  incapacities  to  contract,  84. 

offence  of  clandestine,  529. 

provisions  of  4  Geo.  4,  c.  76  as  to  marriages,  529,   n  (c). 

banns  must  be  published  where  parties  reside,  id, 

seven  days  notice  of  banns  must  be  given  to  the  parson,  id. 

parties  must  marry  within  three  months  of  banns,  id, 

must  be  between  eight  and  twelve,  unless  by  license,  id, 

marriages  contrary  to  the  statute  are  void,  id, 

banns  are  void  if  parties  under  twenty-one,  and  parson  have  notice 

thereof,  see  the  act,  s.  7. 
no  license  can  be  granted  for  marriage  otherwise  than  in  the  parish 

where  one  of  the  parties  has  resided  fifteen  days,  529,  n.  (c). 
if  caveat  be  entered  against  license  it  cannot  issue  without  warrant 

of  judge,  id. 
one  of  the  parties  must  swear  there  is  no  impediment  by  kindred, 

that  one  of  them  has  so  resided,  and  if  either  under  twenty-one, 

that  consent  of  parent  or  guardian  has  been  given,  id, 
such  consent  is  required  by  the  act,  id, 

but  if  it  be  unduly  withheld  chancellor  may  sanction  marriage,  id, 
persons  under  age  marrying  contrary  to  the  act  by  making  false 

oath,  forfeit  property  accruing  by  marriage,  id, 
provisions  of  6  &  7  Wm.  4,  c.  85  as  to  marriages,  id, 
marriages  by  license  are  to  be  solemnized  as  before,  84,  n.  (a), 
marriages  afler  publication  of  banns  are  to  be  solemnized  as  before 

on  production  of  registrar's  certificate,  id, 
dissenting  places  of  worship  may  be  registered  for  marriages,  id, 
marriages  may  be  solemnized  therein  by  license  from  superintend- 

ant  registrar,  id, 
or  before  superintendant  registrar,  id, 
legal  consequences  of,  85,  86. 
its  dissolution,  id, 
divorce  a  vinculo  matrimonii^  85. 

a  mensa  et  thoro,  85. 
alimony,  85. 

the  valor  maritagii  incident  to  socage  tenure,  127< 
title  by,  to  chattels  personal,  260. 

chattels  real,  260. 
distinction  between  chattels  personal  in  possession  and  in  action,  260. 
provisions  of  25  Car.  2,  c.  3,  s.  25  as  to  right  of  husband  to  ad- 
minister, 261,  n.  ((2). 
this  right  belongs  to  him  exclusively,  261,  n.  (d), 
chattels  personal  of  wife  in  her  own  right,  261. 
wife's  property  in  her  apparel,  262. 
entitled  to  administer  to  her  husband's  effects,  296. 
MASTERS, 

power  of  over  servants,  82,  n.  (e), 

rights  and  liabilities  of  in  respect  of  servants,  82,  and  n.  (/),  83, 

and  n.  (g), 
injuries  to  rights  as  between,  and  servants,  365,  366. 
MAYHEM,  355.  544. 
by  wounding,  355. 

X   X 
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maliciously  shooting,  544. 

provisions  of  7  Wm.  4  and  1  Vict.  c.  85,  thereon,  540,  n.  (A). 

attempting  to  maim,  disfigure,  or  disable,  541,  n.  (A),  eow^med, 

sending  explosive  substances,  or  throwing  destructive  matter  with 
intent  to  bum,  maim,  or  disfigure,  id.     See  Injuries. 
MEMBERS  OF  PARLIAMENT. 

qualification  of  for  county,  1  &  2  Vict.  c.  48 — 80,  n.  (j  ). 

qualification  of  for  borough,  1  &  2  Vict.  c.  48-^1,  n.  (j), 

election  of,  27,  28,  and  29.  n.  (t).     See  Parliament. 

proceedings  against  by  writ  of  summons,  416,  n.  (»)• 

to   make  M.P.  bankrupt.  280,  n.  ((f),    and  411, 
note  (a). 
MERGER,  doctrine  of,  163. 

of  tithes  or  rent-charge,  1  &  2  Vict.  c.  64 — 105,  n. 

2  &  3  Vict.  c.  62,  as  to  effect  of  merger  of  tithes  on  incumbrances, 
id. 

MILITARY  STATE,  79. 

militia,  79. 

mutiny  act,  79,  80,  and  n.  (a). 
MISPRISION, 

of  misprision  and  contempts,  510. 

misprision  of  treason,  510. 

the  punishment,  510. 

misprision  of  felony,  510. 

concealing  treasure  trove,  510. 

positive  misprisions,  511. 

contempts  of  the  king^s  prerogative,  511. 
against  the  king's  person,  511. 
the  king's  title,  511. 

other  contempts,  511,  512. 
MODUS  DECIMANDI, 

prescriptions  and  claims  of,  107. 

acts  2  &  3  Wm.  4,  c.  100—107,  n.  (/). 

6  &  7  Wm.  4,  c.  44—107,  108,  n.  (/). 

de  non  decimando,  or  prescriptive  discharge,  108. 
MONOPOLIES,  527. 
MORTGAGE, 

nature  of,  156. 

equity  of  redemption  in,  156,  and  n.  {e). 

3  &  4  Wm.  4,  c.  27,  limiting  time  for  recovery  of  land  by  mort- 
gagors out  of  possession,  195,  n. 

7  Wm.  4  and  1  Vict.  c.  28,  limiting  the  time  for  recovery  of  land 
by  mortgagees,  id. 

MORTMAIN, 

alienation  in,  197* 

the  statute  do  religiosis,  198. 

statute  2  Geo.  2,  c.  36—198. 

6  &  7  Wm.  4,  c.  70,  facilitating  the  conveyance  of  sites  for 
school-rooms,  199,  n.  {d). 
ecclesiastical  bodies  may  convey  land  as  sites  for  school-rooms, 
199,  n.  (d). 
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lords  of  manors  may  convey  waste  or  common  for  same  purpose, 

id. 
also  tenants  in  tail,  or  for  life,  femes  covert,  minors,  &c.  id. 
MORTUARIES,  definition  of,  258. 
MURDER, 

of  self,  537,  538,  and  notes  (c)  and  (iQ. 

provisions  of  4  Geo.  4,  c.  52,  thereon,  538,  n.  (cQ. 

a/elo  de  se  cannot  now  be  buried  in  the  highway,  id. 

but  is  interred  privately  between  nine  and  twelve  at  night,  id. 

wilful  and  deliberate,  539,  540. 

the  offender  must  be  of  sound  mind,  540. 

a  bare  assault  with  intent  to  kill  is  a  capital  felony,  540,  and  n.  (h)i 

provisions  of  7  Wm.  4  and  1  Vict.  c.  85,  thereon,  540^  n.  (h). 

administering  poison  with  intent  to  murder,  id. 

stabbing,  cutting,  or  wounding,  id. 

causing  bodily  injury  dangerous  to  life,  id. 

attempting  to  administer  poison,  &c.,  with  intent  to  murder,  640, 

n.  (A), 
shooting  at  a  person,  drawing  a  trigger,  or  attempting  to  discharge 

load^  arms,  with  intent  to  murder,  id. 
attempting  to  drown,  suffocate,  or  strangle,  with  intent  to  murder, 

541,  n.  (h),  continued. 
setting  fire  to  ships  with  intent  to  commit  murder,  7  Wm.  4  and 

1  Vict.  c.  89,  560,  n.  (a), 
the  killing  may  be  by  any  means,  540,  541. 
the  law  presumes  mtdice  unless  contrary  proved,  542. 
the  punishment  of  murder  as  prescribed  by  9  Geo.  4,  c.  31--543, 

and  n.  (e). 

N. 
NATIONAL  DEBT, 

origin  and  nature  of,  52. 
NOBILITY, 

titles  of,  76. 

earl,  title  of,  77. 

origin  of  title,  77^ 

viscount,  title  of,  77. 
origin  of,  77. 

baron,  title  of,  and  origin,  77. 

peers,  creation  of,  77. 

incidents  attending  nobility,  77,  78^ 
NUISANCES,  530. 

highways,  530 

bridges,  530. 

turnpike  roads,  530. 

public  rivers,  530. 

provisions  of  5  &  6  Wm.  4,  c.  50,  thereon,  530,  n.  (/). 

presentment  against  inhabitants  abolished,  530,  id. 

offensive  trades,  531. 

disorderly  inns,  531. 

bawdy-bouses,  531. 

X  X  2 
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gaming-houses,  531. 

provisions  of  3  Geo.  4,  c.  114,  thereon,  531,  n.  (g). 
lotteries,  531. 

now  abolished,  531,  n.  {k), 
fireworks,  531. 

provisions  of  3  G«o.  4,  c.  126,  thereon,  531,  n.  (f*). 
idleness,  531. 
vagrancy,  532,  n.  {j). 

provisions  of  5  Geo.  4,  c.  83,  thereon,  id.     See  Vagrancy. 
to  corporeal  inheritances,  392. 
to  lands,  393. 

to  incorporeal  hereditaments,  393. 
remedies  for,  893,  394. 

O. 
OATHS. 

provisions  of  5  &  6  Wm.  4,  c.  62,  s.  13,  as  to  voluntary  and  ex- 
tra-judicial, 517,  n.  (/). 
OBTAINING  MONEY  BY  FALSE  PRETENCES,  527. 

provisions  of  7  &  8  Greo.  4,  c.  29,  thereon,  527»  n.  (A). 
OCCUPANCY, 

title  by,  191. 

destination  of  estates,  per  autre  vie,  of  intestates,  under  7  Wm;  4 
and  1  Vict.  c.  26—191,  n.  (a). 

common  occupancy  abolished,  191. 

special  occupancy  continues,  192. 

as  to  lands  gained  by  alluvion,  192. 
OFFICES,  111. 
OUTLAWRY,  408. 

proceedings  in,  2  &  3  Wm.  4,  c.  39,  ss.  5  and  6 — 408,  n.  (c) 
continued 

in  treason  or  felony,  592,  n.  (a). 

effect  of  reversing,  611. 
OVERSEERS  OF  THE  POOR, 

origin  of,  60. 

appointment  of,  61,  n.  (o),  575,  n.  (/). 

their  office  and  duty,  61,  n.  (p),  61  and  62,  n.  (7). 

must  pass  accounts  quarterly,  id.     See  Poor  Laws. 

P. 
PARDON.  612. 

the  Queen's  pardon,  612. 

manner  of  pardoning,  613. 

it  may  be  conditional,  614. 

allowance  of,  614. 

effect  of,  614,  and  7  &  8  Geo.  4,  c.  28  ;  5  Geo.  4,  c.  84—613,  n. 
(a),  and  9  Geo.  4,  c.  33—614,  n.  (c). 
PARENT, 

relation  of,  and  child,  87. 

duties  of,  to  legitimate  children,  87. 

must  register  birth  of  children,  87,  n.  (a). 
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refusing  to  do  so  is  an  indictable  offence,  87>  n.  (a). 

protection  of  children,  88. 

education  of  children,  88. 

duties  to  bastard  children,  89. 

as  altered  by  4  &  5  Wm.  4,  c.  76,  and  2  &  3  Vict.  c.  85—89, 
n.  (rf). 
PARLIAMENT, 

origin  of,  22. 

the  constituent  parts  of,  23. 

the  powers  and  jurisdiction  of,  24. 

the  privileges  of,  25. 

case  of  Stockdale  p.  Hansard,  25,  n.  (d), 

of  the  election  of  members  of,  27. 

necessary  qualification  of  county  members  under  1  &  2  Vict.  c.  48 — 
30,  n.  0). 

real  or  personal  estate  of  600/.  a-year,  id, 

election  of  knights  of  the  shire,  id, 

mode  of  proceeding  to  election,  31. 

the  duties  of  the  sheriff  on  receipt  of  writ,  31,  n.  (A). 

requisite  qualifications  of  voters  in  elections  of  knights  of  the  shire 
under  the  Reform  Act,  27,  28,  n.  (/). 

freeholders,  id, 

freeholders  for  life,  id, 

copyholders  and  leaseholders,  id. 

trustees  and  mortgagees,  id, 
occupiers  at  50/.  annual  rent,  id, 

all  voters  must  be  registered,  id, 

requisites  to  registration  in  all  cases,  id, 

regulation  of  the  poll,  id, 

provisions  of  6  &  7  Wm.  4,  c.  102,  for  appointing  additional  polling 
places,  id.     See  County  Voters'  Qualification. 

precepts  to  be  sent  by  sheriff  to  returning  officers  of  boroughs,  id, 

necessary  qualification  of  borough  members  under  1   &  2  Vict, 
c.  48—30,  n.  ( j). 

real  or  personal  estate  of  300/.  a-year,  id, 

the  right  of  election  in  boroughs,  to  be  exercised  by  occupiers  of 
houses  of  10/.  annual  value,   29,  n.  (t;. 

the  voter  must  reside  and  be  rated  to  the  poor,  id, 

must  be  registered,  id, 

must  before  20th  July  have  paid  taxes  due  to  6th  April,  id, 

the  premises  may  be  different  ones  occupied  in  succession,  id, 

joint  occupiers  may  vote  if  10/.  value  for  each,  id, 

the  rights  of  burgesses  and  freemen  are  reserved  if  they  are  re- 
gistered and  reside,  id, 

no  inquiry  at  election,  but  as  to  identity,  continuance  of  qualifica- 
tion, and  if  voted  before,  id, 

members  need  not  swear  to  qualification,  but  may  make  declara- 
tion, under  1  &  2  Vict.  c.  48—30,  n.  ( j). 

must  deliver  in  to  the  House  a  written  statement  of  qualification, 
30,  n.  (». 

method  of  making  laws,  33. 
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mode  of  introducing  private  bills,  33. 

a  committee  of  the  whole  House  of  Commons,  how  composed,  33. 

of  the  royal  assent  to  acts  of^  34. 

adjournment  of  parliament,  34, 

prorogation  of^  34. 

dissolution  of,  35. 

private  acts  of,  228. 

cases  in  which  they  are  usually  obtained,  228,  229. 

requisites  for  obtaining,  229. 

must  be  specially  pleaded,  229. 
PARISHES, 

origin  and  description  of,  14. 
PAROCHIAL  ASSESSMENT  ACT,  6  &  7  Wm.  4,  c.  96—61,  n.  (p). 

all  rates  to  be  on  annual  value,  id. 

appeals  against  rates  may  be  to  petty  sessions,  id. 

but  only  as  to  value  of  property  and  fiumess  of  rate,  id. 

notice  of  appeal  must  be  given,  id. 

decision  of  justices  final,  id. 

justices  may  award  costs,  id. 

right  of  appeal  to  quarter  sessions  still  remains,  id. 
PARTITION, 

definition  of;  218,  219. 
PAWNBROKER, 

liability  of,  269,  and  n.  (t).     See  Contract. 
PEERS.     See  Nobility. 
PERJURY, 

definition  of,  516. 

subornation  of  peijury,  517,  and  n.  (m). 

punishment  by  2  Geo.  2,  c.  25,  s.  2,  id, 

of  the  pillory  abolished,  by  7  Wm.  4  and  1  Vict.  c.  23,  id, 

provisions  of  5  &  6  Wm.  4,  c,  62,  s.  13,  as  to  voluntary  and  ex- 
tra-judicial oaths,  517,  n.  (J). 
PERSONAL  LIBERTY, 

right  of,  20. 

Security,  right  of,  19. 
PERSONAL  PROPERTY,  246.     See  Chattbls  Peesonal. 

property  in  personal  chattels,  246,  247. 

qudified  property  in  animals,  &c.,  247. 

in  game,  light,  air,  and  water,  247»  and  statute  2  &  3  Wm.  4, 
c.  71 — 128,  n.  (a)  and  (6),  250,  n.  (a),  and  251,  n.  (6). 

claim  to  use  of  light  for  twenty  years  valid,  unless  by  consent  in 
writing,  248,  n.  (a),  and  250,  n.  (a). 

property  in  action,  or  choses  in  action^  249. 

as  to  time  of  enjoyment  of  things  personal,  249. 

as  to  number  of  owners,  249. 

of  title  to  things  personal  by  occupancy,  250. 

as  light,  air,  water,  &c.,  250,  251,  notes  (a)  and  (6). 

provisions  as  to  of  2  &  3  Wm.  4,  c.  71,  250,  n.  (a). 

game,  251. 

growing  crops  or  emblements,  251. 

property  arising  from  accession,  251. 
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PERSONAL  PROPERTY— con/fiitterf. 
by  confusion  of  goods,  252. 
copyright,  252,  253,  and  notes  (d)  and  (ej. 
title  in  goods  and  chattels  may  be  acquired  and  lost  by  forfeiture,  257. 
9  Geo.  4,  c.  31,  s.  10—257,  n.  (e). 
PERSONS, 

rights  of,  17. 

rdations  of,  public  and  private,  22. 
PETITIONING, 
tumultuous,  521. 
declaration  in  bill  of  rights  as  to  subjects*  right  to  petition,  521, 

PETIT  SERJEANTY,  126. 
PETTY  SESSIONS,  575. 

their  jurisdiction,  575. 

provisions  of  3  Geo.  4,  c.  23,  to  facilitate  summary  proceedings 
before  justices  of  peace,  577»  n.  (a). 

provisions  of  7  Geo.  4,  c.  64,  and  5  &  6  Wm.  4,  c.  33,  as  to  bail, 

575,  n.  (/),  and  see  these  acts,  584  and  585,  n.  (a), 
provisions  of  6  &  7  Wm.  4,  c.  114,  prisoners'  counsel  act,  575, 

n.  {/),  and  577,  n.  (a), 
appointment  of  overseers  of  the  poor  at,  575,  n.  (/). 
provisions  of  6  &  7  Wm.  4,  c.  96,  as  to  parochial  assessments, 

576,  n.  (/)  continued. 

jurisdiction  of  justices  to  hear  and  determine  appeals  against  poor- 
rates,  id. 
confined  to  objections  on  the  ground  of  inequality  or  unfairness  in 

rate,  id. 
notice  of  objection  to  rate,  id, 
powers  of  justices  in  amending  or  quashing,  id. 
justices  may  award  costs,  id. 
right  to  appeal  to  quarter  sessions  still  remains,  id. 
informations  and  depositions  of  witnesses  must  be  put  into  writ- 
ing, and  subscribed,  and  delivered  to  the  officer  of  the  court 
where  the  trial  is  to  be,  576,  n.  (jg). 
when  they  may  be  given  in  evidence  against  prisoner,  id. 
powers  of  justices  at  petty  sessions  under  I  &  2  Vict.  c.  74,  to  give 

possession  of  tenements  held  over,  386,  n.  (c)  continued. 
powers  of  justices  to  make  order  of  affiliation  under  2  &  3  Vict, 
c.  85 — 89,  n.  (d).     See  Justices  of  Peace. 
PETTY  TREASON, 

abolished  by  9  Geo.  4,  c.  31,  543,  and  n.  (m). 
PEW, 

in  church,  can  only  exist  by  faculty  or  prescription,  259,  n.  (6). 
when  it  may  be  prescribed  for,  id. 
PIE  POUDRE, 

court  of,  nature  and  description  of,  321. 
PIRACY, 

definition  of,  499. 

statutory  provisions  respecting,  499. 

punishment  as  altered   by  7  Wm.  4  and   1   Vict.   c.  88 — 499, 
n.  (o). 


680  Index. 

PLEADING, 

definition  of,  419. 

the  science  of,  considered,  419,  n.  (a). 

the  declaration,  419. 

declaration  must  correspond  with  writ,  419,  n.  (6). 

venue,  420,  and  n.  (c). 

in  local  actions,  420,  n.  {d)  and  (e). 

in  transitory  actions,  id, 

distinction  between  local  and  transitory  actions,  420,  n.  (d  ). 

when  venue  may  be  changed,  420,  and  n.  (/). 

several  counts  not  allowed  unless  for  distinct  matter  of  com- 
plaints, 420  and  421,  n.  (^). 

cases  in  which  several  counts  are  allowed,  id, 

are  not  allowed,  id, 

rule  precluding  several  counts  does^  not  preclude  allegation  of 
several  breaches  in  same  count,  id, 

when  several  counts  used  contrary  to  rules  may  be  struck  out  by 
judges'  order  at  cost  of  party  pleading,  id, 

on  failure  in  establishing  at  trial  distinct  matter  of  complaint  or 
defence  on  each  count,  plea,  &c.,  judgment  shall  pass  against 
party  so  pleading  on  such  counts,  pleas,  &c.,  who  shall  pay 
costs  thereof,  422,  n.  (jg)  continued, 

of  non  suit  or  non  pros,  422,  and  n.  {h), 

time  for  demanding  since  2  Wm.  4,  c.  39,  and  1  &  2  Vict.  c.  110,  id, 

of  discontinuance,  422,  and  n.  (t). 

judgment  for  default  of  appearance,  423,  n.  ( j). 

assurances  as  to  character,  credit,  &c.  must  be  in  vrriting,  431, 
n.  (y)  continued, 

effect  of  acknowledgment  by  joint  contractor,  executor,  &c.,  430,  id, 

plea  of  defendant,  423.  % 

imparlance  abolished  in  personal  actions,  423,  n.  (k), 

of  view,  423,  n.  (/). 

rule  of  T.  T.  7  Geo.  4  thereon,  id, 

of  oyer,  423,  n.  (w). 

dilatory  pleas,  424. 

to  the  jurisdiction,  424,  and  n.  (n) 

to  the  plaintiff's  disability,  424. 

in  abatement,  424,  and  n.  (o)  and  (  p). 

conclusion  of  dilatory  pleas,  425. 

their  effect  and  subsequent  proceedings,  425,  426. 

to  the  action,  426. 

payment  of  money  into  court,  426  and  n.  {z), 

set-off,  426. 

pleas  of  the  general  issue  :  as  not  guilty ;  non  est  factum ;  non 
assumpsit,  &c.,  427. 

effect  and  operation  of  plea  of  non  assumpsit  by  the  new  rules, 
in  all  actions  of  assumpsit,  427,  n.  (u). 

in  actions  on  warranty,  id, 

on  a  policy  of  assurance,  id, 
against  carriers  and  traders,  id, 

of  indebitatus  assumpsit  for  goods  sold  and  delivered,  id. 

for  money  had  and  received,  id. 
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VljEADl^G—'Continued. 

plea  of  non  assumpsit  not  admissible  in  a«tions  upon  bills  of  ex- 
change, id, 

effect  of  plea  **  that  he  never  ^as  indebted,  &c."  in  actions  of 
debt  and  simple  contract,  428,  n.  (u)  coniinv^d. 

all  matters  in  confession  and  avoidance  must  be  pleaded    spe- 
cially, id. 

in  actions  of  debt  plaintiff's  allegation  must  be  specially  denied,  or 
defendant  must  plead  specially  in  confession  and  avoidance,  id. 

plea  of  not  guilty,  operation  of,  id. 

of  non  est  factum^  operation  of,  id. 

of  nil  debet  abolished,  id. 

of  non  detinetf  operation  of,  429,  n.  (u)  continued. 

special  pleas  in  bar,  428,  429. 

of  justification,  429. 

pleading  statutes  of  limitations,  429,  and  n.  (v). 

9  Qeo.  4,  c.  14  as  to  evidence  of  contracts  barred  by  stat.  and  of 
infants,  430,  n.  (y). 

pleas  o{puis  darrein  continuance,  436,  437,  and  n.  (/). 

rule  of  H.  T.  4  Wm.  4  thereon,  437,  n.  (/). 

of  estoppel,  431. 

conditions  and  requisite  qualities  of  pleas,  431. 

pleas,  avowries,  and  cognizances  founded  on  same  matter,  but 
varied  in  statement,  &c.,  not  allowed,  431,  n.  (a). 

of  the  replication,  432. 

rejoinder  and  surrejoinder,  432,  433. 

rebutter  and  surrebutter,  433. 

of  departure,  433. 

of  new  assignment,  433. 

of  duplicity,  433. 

form  of  averment,  denial,  &c.,  433,  434. 

until  fact  pleaded  be  denied  no  issue, 

of  issue,  434. 

upon  matter  of  law,  434,  435.     See  Demurrer. 
of  fact,  436. 

of  continuance,  436,  and  n.  (e). 

of  the  record,  437. 

if  imperfect,  judge  may  refuse  to  try  cause,  437,  n.  (h). 

if  on  any  one  issue,  issue  has  not  been  joined,  jury  may  be  dis- 
charged, id, 
PLEAS  IN  CRIMINAL  PROCEEDINGS, 

to  indictment,  596. 

to  the  jurisdiction,  596. 

demurrer  to  indictment,  596. 

abatement,  not  allowed  for  misnomer,  7  Geo.  4,  c.  64 — 596,  n.  (a). 

special  pleas  in  bar,  596. 

of  autrefois  acquit,  597. 

autrefois  convict,  when  can  be  pleaded,  597)  and  n.  (c). 
autrefois  attaint,  if  pleaded,  must  be  for  same  offence,  597»  andn.((Q. 
pardon,  597. 

effect  of  queen's  pardon,  7  &  8  Geo.  4,  c.  28 — 613,  n.  (a). 

of  the  general  issue  and  effect  of  by  7  &  8  Geo.  4,  c.  28 — 597, 
n.  (/). 
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PLEDGES, 

definition  of,  248. 
POLICY  OF  INSURANCE. 

definition  of,  271. 

requisites  of,  271,  and  n.  {k). 

office  may  lay  out  money  recoverable  on  fire  policy  in  repairs,  if 
firaud  suspected,  id. 

wagering  policies,  272,  and  n.  (m). 

insured  must  have  an  interest  in  life,  id. 

no  greater  sum  recoverable  than  amount  of  such  interest,  id. 

interest  may  be  recovered  in  actions  on  policies,  id. 
POLYGAMY,  529.     See  Bioamt. 
POOR  LAWS,  61. 

4  &  5  Wm.  4,  c.  76—61,  n.  (q). 

each  parish  chaigeable  for  its  own  poor,  62,  n.  (9),  caniinMed. 

justices  may  order  out-door  relief  when,  id. 

relief  to  be  regulated  by  poor-law  commissioners,  id. 
contrary  thereto  disallowed,  id. 

as  to  relief  in  food,  &c.,  id. 

no  relief  given  but  by  board  of  guardians,  id, 

but  justices  may  order  it  in  certain  cases,  id. 

and  board  of  guardians  also,  by  2  &  8  Vict.  c.  85,  may  now  grant 
out  door  relief,  62,  end  of  n.  (q). 

poor  persons  liable  to  relief  for  wife  or  children,  id. 

liability  of  mothers  to  maintain  illegitimate  children,  id. 

as  to  order  of  affiliation,  id. 

altered  by  2  &  3  Vict.  c.  85,  id. 

justices  at  petty  sessions  may  make  order,  id. 

as  to  appeal  against,  id. 

as  to  emigration  of  poor,  id. 

settlement  of,  62. 

by  parentage,  63,  and  n.  {q). 
marriage,  63,  and  n.  (r). 
renting  a  tenement,  63,  and  n.  {t). 
paying  taxes,  63,  and  n.  (u). 
apprenticeship,  64,  and  n.  («). 
having  an  estate  and  residence,  64,  and  n.  (y). 

removal  of  paupers  not  settled,  64,  and  n.  (s). 
POOR  RATE.     See  Parochial  Assessments. 
PORTLAND,  ISLAND  OF, 

adjacent  to  England,  and  included  in  neighbouring  county,  12. 
POST  OFFICE  DUTIES,  51. 
PILffiMUNIRE, 

definition  of,  504. 

civil  authority  in  England  when  first  claimed  by  the  pope,  505. 

first  introduction  of  Christianity  into  England,  505,  and  n.  (6). 

civil  authority  of  the  pope  became  co-extensive  with  the  Christian 
world,  505. 

he  assumed  the  feudal  authority,  506. 

and  the  patronage  of  the  church,  506,  507* 

he  endowed  religious  houses,  507. 

and  adopted  other  means  for  usurpation  of  civil  power,  508. 

the  foundation  of  the  statutes  of  prsmunire,  508,  509. 
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PRAEMUNIRE— conitnikjci. 

the  statute  of  praemunire,  when  passed,  509. 
the  origmal  meaning  of  praemunire,  509. 
the  punishment  of  praemunire  now  &llen  into  disuse,  509. 
PRESCRIPTION, 

time  of  shortened  in  certain  cases,  7,  n.  (c). 

as  in  claims  to  rights  of  common,  id, 

rights  of  way,  id, 

the  use  of  light,  id. 

in  claims  of  modtu  decimandi,  under  2  8c  S  Wm.  4,  c.  100,  id. 

method  of  acquiring  title  by  prescription,  193. 

distinction  between  custom  and  prescription,  193. 

2  &  3  Wm.  4,  c.  71—193,  n.  (a). 

requisites  to  prescription,  194. 

new  act  of  limitations,  3  &  4  Wm.  4,  c.  27 — 194,  n.  (c).    See 

Limitations  to  Rbcovbbt  of  Land. 
incorporeal  hereditaments  only  can  be  claimed  by  prescription,  195. 
prescription  must  be  laid  in  tenant  of  the  fee,  196. 
it  cannot  be  for  a  thing  not  lying  in  grant,  196. 
nor  for  what  is  to  arise  by  matter  of  record,  196. 
manner  of  prescribing,  196. 

mode  of  descent  of  an  estate  by  prescription,  196.  . 
prescription  of  right  to  a  pew  in  a  church,  259,  n.  (6). 
PRESENTMENT, 
definition  of,  586. 
by  grand  jury,  586. 
coroner's  jury,  586. 
sheriflfs  toum,  586. 
against  inhabitants  for  non-repair  of  highway  or  turnpike  road 

abolished,  5  &  6  Wm.  4,  c.  50 — 530,  n.  (/). 
by  justices  of  bridge,  abolished,  id. 
PREROGATIVE, 
title  by,  254. 

to  tributes  and  customs  payable  to  the  crown,  254. 
to  copyright,  254. 
to  game.     See  Game. 
felonies  injuries  to  the,  503. 
coining,  503,  504. 

provisions  of  2  Wm.  4,  c.  34,  thereon,  502,  n.  (c). 
serving  foreign  states,  504,  and  n.  (d). 
embezzling  &e  king's  stores,  504. 
modem  statutory  provisions,  504,  notes  (e)  and  (/). 
deserting  from  ^e  army  or  fleet,  504,  and  n.  (g). 
contempts  against,  511. 
PRIMER  SEISIN, 

incident  to  tenure  by  knight  service,  122. 
PRINCE  OF  WALES,  38. 
PRINCESS  OF  WALES,  38. 
PRINCESS  ROYAL,  38. 
PRINCIPAL  AND  ACCESSARY,  490. 
principals,  490. 
accessaries,  491,  and  notes  (a),  (6),  and  (c). 
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PRINCIPAL  AND  ACCESSARY— canimwerf. 

accessary  before  the  fact,  491,  492,  and  note  ((Q. 
accessary  after  the  fact,  492,  493,  and  notes  (e),  (/),  and  (^). 
distinction  between  punishment  of  principals  and  accessaries,  493, 
494. 
PRIVATE  BILLS, 

mode  of  introducing,  34. 
of  the  royal  assent  to,  34. 
I^RIVATE  PROPERTY,  right  of,  19. 
PRIVY  COUNCIL, 

how  constituted,  39,  40,  n.  (6). 

its  jurisdiction,  39. 

judicial  committee  of,  its  jurisdiction  under  2  &  3  Wm.  4,  c.  92, 

and  3  &  4  Wm.  4,  c.  41—40,  n,  (6). 
appeals  from  vice  admiralty  courts,  334,  n.  (c). 
and  other  courts  abroad  now  made  to,  under  3  &  4  Wm.  4,  c.  41 — 

40,  n.  (6). 
appeals  from  ecclesiastical  courts  to,  under  2  &  3  Wm.  4,  c.  92, 

and  3  &  4  Wm.  4,  c.  41—334,  n.  (c). 
may  examine  witnesses  f^ivd  voce,  40,  n.  (6). 
direct  issue  to  try  fact,  id. 
PROCEDENDO,  WRIT  OF.     See  Writ. 
PROCESS, 

for  commencement  of  personal  acts  as  directed  by  the  Uniformity 
of  Process  Act,  2  Wm.  4,  c.  39  and   1  &  2  Vict.  c.  110 — 408, 
409,  note,  and  411,  412. 
must  be  by  writ  of  summons  in  all  personal  actions  in  superior 

courts,  id. 
provisions  of  2  Wm.  4,  c.  39,  as  to  uniformity  in  the  process  for 
commencement  of  personal  actions  in  all  the  courts  at  Westmin- 
ster, 408,  note, 
service  of  writ,  id. 
mode  of  appearance,  id. 

enforcing  appearancebydistrangas,  if  defendant  cannot  be  served,  tJ. 
copy  of  bailable  process  to  be  delivered  to  party  arrested,  id. 
proceedings  to  outlawry,  id. 
writs  to  be  in  force  four  months,  id. 
but  may  be  continued  by  alias  and  pluries,  id. 
proceedings  to  judgment  and  execution  may  be  had  after  eight 
days  from  service  or  execution  of  writ,  whether  in  term  or 
vacation,  id. 
every  writ  must  bear  date  when  issued,  id. 
as  to  service  of  writs  on  corporations  and  inhabitants  of  hundreds 

and  towns,  id. 
as  to  return  of  writ, 
PROCESS  UPON  INDICTMENT,  592. 
in  treason  or  felony,  592,  and  n.  (a), 
in  misdemeanors,  592. 
PROCURATION,  524. 

procuration  money  allowed  for  procuring  money  on  bond,  524. 

on    life   annuity, 
524,  525. 


Index.  685 

PROFANE  SWEARING, 

punishable  by  fine,  497. 
PROHIBITION,  WRIT  OF.     See  Writ. 
PROMISES,  373. 

PROMISSORY  NOTES.     See  Bills  op  Exchange. 
PROPERTY, 

origin  of  and  of  its  transfer,  98,  99. 
right  of  inheritance  in,  99. 
testaments,  99. 

objects  of  real  property,  100. 
PROVINCE,  description  of,  14. 
PURCHASE, 

title  by,  185. 

definition  of,  185,  and 

3  &  4  Wm.  4.  c.  106,  s.  1,  id.  n.  (a). 

what  is  a  taking  by  and  what  by  descent,  185. 

3  &  4  Wm.  I,  c.  106,  s.  3,  id.  n.  (6). 

rule  in  Shelley's  case,  186,  n.  (rf). 

called  by  the  feudists  conquest^  187. 

difference  between  acquisition  by  and  by  descent,  187. 

methods  of  acquiring  title  included  in  the  word,  187. 


a. 

QUARANTINE,  528. 

provisions  of  6  Greo.  4,  c.  78,  thereon,  528,  n.  (a), 
what  vessels  shall  be  liable  to  quarantine,  id. 
irregularity  in  time  of,  id. 

allowing  persons  or  goods  to  leave  lazaret  vessel,  id. 
embezzling  goods  performing,  id. 
provisions  for  ascertaining  infected  vessels,  id. 
other  provisions,  id. 
QUA  RE  IMPED  IT, 
action  of,  399. 
proceedings  in,  399. 
of  caveat,  399. 

of  the  commission  ju8  patronatus,  399. 
the  remedy  by  duplex  querela,  399. 
writ  of  quare  impedit  the  usual  remedy,  399. 
limitations  for  bringing  action  of  by  3  &  4  Wm.  4,  c.  27,  how 

compounded,  399,  n.  (c). 
provisions  of  4  &  5  Wm.  4,  c.  39,  as  to  costs  in,  400,  n.  (c). 
proceedings  in  quare  impedit,  401. 
judgment  in,  402. 
advowsons  of  Roman  catholics  now  presented  to  by  archbishop  of 

Canterbury,  under  10  Geo.  4,  c.  7,  496,  n.  (e),  to  be  read  with 

p.  402. 
QUARTER  SESSIONS,  COURT  OF,  574. 

when  to  be  held,  1 1  Geo.  4  and  1  Wm.  4,  c.  70 — 574,  n.  (d). 
before  whom,  574. 
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QUARTER  SESSIONS.  COURT  OF— continued. 

the  jurisdiction  of  the  court,  574. 

what  offences  cannot  be  tried  thereby,  574. 

manner  of  proceeding  upon,  574. 
ftUEEN  REGNANT, 

powers  and  prerogatives  of,  37. 

her  majesty's  consort,  37*  n. 

consort,  prerogatives  of,  37*  38. 

dowager,  37.     See  King. 
QUEEN'S  BENCH,  COURT  OF.     See  King's  Bench. 
QUO  WARRANTO, 

information  in  the  nature  of,  405,  406. 


R. 

RAPE,  545. 

an  infant  under  fourteen  cannot  be  convicted  of,  545. 
the  party  ravished  is  a  competent  witness,  when,  545. 
hearsay  evidence  of  her  declarations  when  inadmissible,  545. 
punishment  of  by  9  Geo.  4,  c.  81,  s.  16,  545,  n.  (e). 
RECEIVERS  OF  STOLEN  GOODS,  515* 

are  by  7  &  8  Geo.  4,  c.  29,  s.  54,  guilty  of  felony,  and  may  be  in- 
dicted as  accessaries,  or  for  substantive  felonies,  515,  n.  (g). 
pimishment  prescribed  by  the  act,  id. 
may  be  tried  where  principal  is  triable,  id. 

are  liable  to  summary  punishment  where  the  principal  is  so  liable,  id. 
as  to  receivers  of  anchors,  goods,  &c.  of  any  ship  in  distress,  by 
1  &  2  Geo.  4,  c.  75,  id. 
RECOGNIZANCE, 
definition  of,  227. 

in  the  queen's  name  must,  t6  affect  purchasers  or  mortgagees,  be 
first  r^stered,  as  directed  by  2  &  3  Vict.  c.  1 1 — 464,  end  of 
note  (e). 
in  writ  of  error,  466,  n.  (c). 
RECOGNIZANCE  FOR  GOOD  BEHAVIOUR,  569. 
who  may  be  bound  over  to  good  behaviour,  569. 
how  such  recognizance  may  be  forfeited,  569. 
RECOGNIZANCES  TO  KEEP  THE  PEACE,  566. 
may  be  for  a  time  limited  or  for  life,  566. 
may  be  taken  by  any  justice  at  his  own  discretion,  or  may  be 

demanded  of  him,  567. 
justices  must  give  parties  bound  a  printed  paper,  in  the  fonn 

stated  in  schedule  (B),  of  3  Geo.  4,  c.  46 — 566,  n.  (a), 
may  be  discharged  or  forfeited  by  various  means,  567. 
who  may  be  bound  over  to  keep  the  peace,  568. 
by  what  means  recognizances  may  be  forfeited,  568. 
provisions  of  7  Geo.  4,  c.  64,  as  to  persons  bound  by  recognizance 

making  default,  566,  567,  n.  (a), 
clerk  of  peace  to  make  out  list  of  defaultejrs,  and  to  lay  same  before 
justices,  id. 
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RECOGNIZANCES  TO  KEEP  THE  VlLkCE— continued. 

justices  to  make  order  as  to  estreating  or  putting  in  process  recog- 
nizances, 566,  567,  n.  (a). 

provisions  of  3  Geo.  4,  c.  46. 

defaulters  on  whose  goods  forfeited  recognizance  about  to  be  levied 
may  give  security  to  sheriff  to  appear  at  next  session,  567» 
n.  (a),  conHnued. 

if  they  then  fail,  court  may  issue  dutringas,  capias,  or  fieri  facias^ 
id.  and  568. 
RECORD, 

assurances  by  matter  of,  228. 

debts  of  record,  definition  of,  274. 

of  amending  record,  467. 

and  provisions  of  9  Geo.  4,  c.  15,  thereon,  in  cases  of  variance 
between  written  evidence  and  record,  467,  n.  (d). 

provisions  of  8  &  4  Wm.  4,  c  42,  as  to  amending  in  cases  of  vari- 
ance between  proof  and  recital  on  record,  444,  n.  (  f ). 

if  imperfect,  judge  may  refuse  to  try  cause,  437,  n.  (h). 
RECTOR.     See  Parson,  Clebot. 
RELEASE, 

definition  of,  219. 

lease  and  release,  origin  and  nature  of,  226. 
RELIGIOUS  IMPOSTORS,  how  punishable,  497. 
RELIEF, 

incident  to  tenure  by  knight  service,  121. 

incident  to  socage  tenure,  127. 
REMAINDER, 

estate  in,  157,  and  n.  (a). 

rules  to  be  observed  in  tiie  creation  of,  157,  and  n.  (6). 

there  must  be  a  particular  estate  to  support  it,  1 58. 

what  estate  will  support  it,  158. 

must  commence  at  the  creation  of  the  particular  estate,  159. 

must  vest  in  grantee  during  continuance  of  particular  estate,  or  eo 
instantif  that  it  determines,  159. 

vested  remainders,  160. 

contingent  or  executory,  160. 

where  the  event  upon  which  contingent  remainder  is  to  take  effect 
is  imcertain,  161. 

if  a  freehold  it  must  be  limited  on  a  freehold,  161. 

how  defeated,  161,  and  n.  (c). 
REMITTER,  doctrine  of,  317. 
RENT, 

signification  of  the  word  rent,  12. 

origin  of,  119. 

requisites  of,  112. 

rent  service,  113. 

rent  charge,  113. 

rent  seek,  118. 

rents  of  assize,  113. 

chief  rents,  113. 

quit  rents,  113. 

rack  rent,  113. 

fee  farm  rent,  113. 
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RENT— con/ifittcrf. 

.  arrears  of  cannot  be  recovered  for  more  than  six  years,  under 
3  &  4  Wm.  4,  c.  27,  s.  42 — 195,  n.  (c),  sed  quare.     See  Coote, 
L.  &  T.  426,  and  Paget  ».  Foley,  2  Bing.  679. 
REPRIEVE,  612.     See  Pardon. 
RESCUE, 

definition  of,  514. 

punishment  of  by  1  &  2  Geo.  4,  c.  88 — 514,  n.  (c). 

for  rescuing  murderers,  by  7  Wm.  4  and  I  Vict.  c.  91, 
id. 
conveying  disguise  to  enable  prisoner  to  escape,  514. 
provisions  of  4  Geo.  4,  c.  64,  thereon,  514,  n.  (d). 
RETURNING  FROM  TRANSPORTATION,  514. 
provisions  of  5  Geo.  4,  c.  84,  thereon,  514,  n.  (c). 
REPLEVIN,  366,  367,  et  seq.     See  Action  of  Replevin. 
REVENUE,  ordinary  and  extraordinary,  46.     See  King. 
RIDINGS,  description  of,  16. 
RIGHTS, 

are  either  rights  of  persons  or  rights  of  things,  17. 
of  persons,  18. 

of  Englishmen,  assertion  of,  18. 
by  magna  charta,  18. 
the  petition  of  right,  1 8. 
the  habeas  corpus  act,  18. 
the  bill  of  rights,  18. 
the  act  of  settlement,  18. 
right  of  personal  security,  19. 
of  personal  liberty,  20. 
of  private  property,  20. 

rights  of  Englishmen  secured  by  parliament,  21. 
by  limitation  of  the  king's  prerogative,  21. 
by  the  right  of  petitioning,  21. 
by  the  right  to  possess  arms,  21. 
RIOTOUS  ASSEMBLIES,  518. 
ROMAN  CATHOLICS, 

restraints  and  disabilities  on  removed  by  10  Geo.  4,  c.  7 — 496, 

n,  (e). 
may  vote  at  elections  and  be  elected  to  parliament,  id. 
may  hold  civil  and  military  ofRces,  and  be  members  of  lay  corpora- 
tions, id.     See  Corporation  and  Test  Acts. 
benefices  of  presentation  to  by  archbishop  of  Canterbury,  id. 
ROYAL  FAMILY,  precedence  in,  38,  39. 
RULES  OF  COURT,  579. 

provisions  of  3  &  4  Wm.  4,  c.  42,  as  to  submission  to  arbitration 

by,  579,  n.  (6). 
provisions  of  1  &  2  Vict.  c.  110,  as  to  rules  of  court  having  effect 

of  judgments,  id. 
also  decrees,  orders,  &c.  of  courts  of  equity  and  common  law,  id. 
new  remedies  given  to  judgment  creditors,  id. 
provisions  of  2  &  3  Vict.  c.  11,  as  to  registration  of  judgments,  id. 
effect  of  these    provisions   on  attachments   for    non-payment  of 
money,  580,  n.  (A),  continued.      See  Arbitration,  Attach- 
ment, Judgment. 
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SABBATH  BREAKING, 

how  punishable,  497,  498. 
SALES.     See  Contract. 
SARK,  13.     See  Jersey. 
SAILORS, 

practice  of  impressing,  80. 

service  limited  to  five  years  by  5  &  6  Wm.  4,  c.  24 — 80,  n.  (6). 

apprenticeship  to  sea  service,  and  5  &  6  Wm.  4,  c,  19  thereon,  80| 

n.  (c), 
discipline  of  the  fleet,  80. 
privileges  of,  81,  and  n.  {i). 
recovery  of  sailors'  wages,  348,  n.  (a). 
SCANDAL, 

what,  and  remedy  for,  356. 
mere  scurrility  not  actionable,  856. 
nor  words  of  passion,  356. 
words  written,  356,  n.  (/). 
justification,  356. 
remedies,  357.    See  Injuries. 
SC AND  ALUM  MAONATUM,  356. 
SCOTLAND, 

a  distinct  kingdom  till  1707 — 11. 

union  of  with  England  by  the  name  of  Great  Britain,  1 1 . 

Scotch  representative  peers,  11. 

members  in  the  British  parliament,  11. 
increased  by  the  Reform  Act,  11,  n.  (c). 
preservation  of  the  Scotch  Church  by  the  act  of  union,  11. 
and  the  municipal  laws  of  Scotland,  12. 
reformed  church  of  Scotland,  nature  of,  12,  n.  (4). 
nature  of  the  Scotch  municipal  law,  12,  n.  (e). 
extension  of  the  trial  by  jury  to  in  dvil  causes,  id. 
SELLING  UNWHOLESOME  PROVISIONS,  528,  529,  and  n.  (6). 
SERVANTS, 
menial,  81. 

disputes  between  and  masters,  81,  and  n.  (a). 
5  Geo.  4,  c.  96,  and  7  Wm.  4  and  I  Vict.  c.  67,  as  to  arbitration 
of  disputes  between  masters  and  servants,  81,  n.  (a). 
SHERIFF, 

origin  of,  53, 

appointment  of,  53,  n.  (6). 
need  not  sue  out  patent,  id. 
provisions  of  3  &  4  Wm.  4,  c.  99  thereon,  id. 
must  appoint  undersheriff  in  writing,  id. 
must  with  undersheriff  take  usual  oath,  id. 
not  now  chargeable  with  quit  rents,  prefines,  and  post  fines,  id. 
duties,  magisterial,  54. 
ministerial,  55. 

y  y 
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SHERIFF— conimttecf. 
officers  o^  55. 

undersheriff,  55. 
bailiffs,  55. 
gaolers,  55. 
ruling  sheriff  to  return  writ,  417,  n.  (y). 
rule  M.  T.  3  Wm.  4,  thereon,  id. 
proceedings  against,  id. 
SIMONY, 

definition  of,  202. 

act  9  Geo.  4,  c.  94,  legalizing  resignation  bonds,  &c.,  in  certain 

cases,  203,  n.  {g). 
such  engagements  must  be  by  deed  deposited  with  registrar  of 

diocese,  id. 
how  punishable,  497« 
SOCAGE  TENURE,  125. 

compared  with  the  feudal,  126. 
SODOMY,  545. 

proof  of  the  offence  required,  545,  n.  (/). 
punishment  by  9  Geo.  4,  c.  31,  id. 
SMUGGLING, 

definition  of,  523. 

provisions  of  3  &  4  Wm.  4,  c.  53  thereon,  523,  n.  (a). 

every  vessel  and  boat  arriving  at  any  port  having  prohibited 

goods  on  board,  with  knowledge  of  master  or  owner  is  forfeited, 

id. 
vessels  in  port  with  a  cargo,  and  afterwards  found  in  ballast,  and 

the  cargo  unaccounted  for,  are  forfeited,  id. 
regulations  as  to  vessels  sailing  from  Guernsey,  Jersey,  &c.  id. 
goods  concealed  on  board  are  forfeited,  id. 
vessels,  and  persons  on  board  may  be  searched,  but  persons  may 

require  to  go  before  justice  thereon,  id. 
houses  may  be  searched  for  prohibited  goods,  and  doors  broken 

open,  and  packages  seized,  id. 
where  any  offence  is  committed,  any  justices  have  jurisdiction  to 

hear  and  determine  same,  id. 
a  magistrate  of  the  adjoining  county  with  one  of  the  county  where 

offence  committed  may  hear  informations,  id. 
writs  of  certiorari,  or  of  habeas  corpus  are  not  to  issue  except  on 

affidavit,  and  justices  may  amend  informations,  warrants  of  com- 
mitment, and  convictions,  id. 
other  provisions,  id, 
provisions  of  3  &  4  Wm.  4,  c.  53  as  to  armed  persons  assembled 

to  assist  in  illegal  landing  of  goods,  524,  n.  (6). 
shooting  at  any  boat  belonging  to  the  navy  or  in  the  service  of  the 

revenue,  id. 
persons  having  prohibited  goods,  and  carrying  arms,  or   being 

disguised,  id. 
assaulting  officers,  id. 
STATUTE  LAW, 
public  acts,  9. 
private  acts,  9. 
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STATUTE  IjkVf— continued. 

declaratory  statutes,  9. 

remedial,  9. 

construction  of  statutes,  9. 

penal  statutes,  10. 
STEALING.     See  Larceky. 
SUBJECTS, 

natural  bom,  65. 

allegiance  of,  65. 

natural-  and  local,  06. 

relative  rights  of  natural  bom,  66,  and  n.  (i). 

denizen,  67,  and  n.  {e). 

of  naturalization,  67,  and  n.  (f). 
SUBTRACTION 

of  suit,  duties,  custom,  &c.,  395. 

remedies  for,  395,  396. 
SUCCESSION, 

title  by,  259. 
SUMMARY  CONVICTIONS,  577. 

proceedings  under  excise  and  revenue  laws,  577* 

convictions  before  justices  of  the  peace,  577. 

provisions  of  3  Geo.  4,  c.  23  thereon,  577,  n.  (a). 

general  form  of  conviction,  id. 

where  two  or  more  justices  are  to  hear  complaint,  one  may  receive 
the  information  and  issue  summons,  id. 

but  conviction  must  be  conformable,  id. 

provisions  of  6  &  7  Wm.  4,  c.  1 14,  prisoner's  counsel  act,  id. 

in  all  cases  of  summary  convictions,  persons  accused  may  be  as- 
sisted by  counsel  or  attorney,  578,  n.  (a)  continued. 

persons  held  to  bail  may  have  copies  of  examinations  of  wit- 
nesses, id. 

as  to  prosecution  of  offences  punishable  by  summary  conviction 
under  5  &  6  Wm.  4,  c.  76,  id. 

justices  under  5  &  6  Wm.  4,  c.  76,  need  not  be  qualified  by 
estate,  id. 

but  cannot  act  at  gaol  delivery  or  quarter  sessions,  id. 

form  of  summary  convictions  under  5  &  6  Wm.  4,  c.  76,  id. 

borough  justices  may  summon  witnesses,  &c.,  id. 

their  convictions  may  be  appealed  against  to  general  or  quarter 
sessions  of  borough,  id. 

orders,  &c.,  of  borough  justices  may  be  reversed  by  recorder  of 
borough    sessions,  341,  342,  end  of  n.  (t).      See    Borough 
Courts. 
SURRENDER, 

definition  of,  220. 
SURVEYORS  OF  THE  HIGHWAYS, 

appointment  of,  60,  and  n.  (n). 

their  duties  under  5  &  6  Wm.  4,  c.  50,  id.  and  2  Vict.  c.  40,  id. 
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TAKING  REWARD  TO  RETURN  STOLEN  GOODS,  515. 

provisions  of  7  &  8  Geo.  4,  c.  29,  as  to  taking  reward  to  recover 
stolen  property,  515,  n.  (/). 

advertising  reward  for  return  of  stolen  property,  stating  no  ques- 
tions -mUl  be  asked,  subjects  party  to  penalty  of  50^.,  id, 
TAXES, 

annual,  50. 

land,  50. 

malt,  50. 

perpetual,  50. 

the  customs,  51. 

the  excise  duties,  51. 

the  post  office,  51. 

the  stamp  duties,  52. 

window,  52. 

male  servants,  52. 

hackney  coaches,  52. 

offices  and  pensions,  52. 
TENANT, 

when  entitled  to  emblements,  140  and   150.     See  Landlord; 
Emblements,  Distress  for  Rent. 

if  under  covenant  to  repair,  liable  to  make  good  damage  by  fire, 
204,  n.  (A). 

and  that  although  landlord  insure,  id. 

but  in  that  case  not  bound  to  pay  rent  until  premises  rebuilt,  id. 
TENANT  BY  THE  CURTESY,  144. 

definition  of,  144. 

what  constitutes,  44.  • 

requisites  of,  44. 

tenancy  by  the  curtesy  a  prior  estate  within  3  &  4  Wm.  4,  c.  74, 
8.  22—145,  n.  (6). 
TENANT  IN  DOWER,  145.     See  Dower. 
TENANT  IN  FEE-SIMPLE.     See  Fee-Simple. 
TENANCY  IN  COMMON, 

nature  of,  169. 

incidents  to,  170. 

modes  of  dissolving,  170. 
TENANTS  IN  TAIL,  141. 

leases  by,  141,  and  n.  (h), 

in  tail  after  possibility  of  issue  extinct,  144.     See  Estates  Tail. 
TENURE,  COPYHOLD, 

origin  of,  130. 

requisites  of,  131. 

difierence  in  succession,  131. 

appendages  of,  131. 

in  ancient  demesne,  132. 

in  frankalmoign,  133. 


Index.  693 

TENURE,  COPYHOLD— coiUmikrd. 

ancient  lay  tenures  now  reduced  to  socage  or  copyhold,  133. 
See  Copyholds. 
TENURES, 

ancient  English,  120. 

principal  ancient  lay  tenures,  120,  121. 

services  in  respect  of,  121. 

by  knight  service,  121. 

aids  incident  to,  121. 

relief  incident  to,  121 . 

primer  seisin,  122. 

wardship,  122. 

fines,  123. 

escheats,  123. 

other  species  of  knight  service,  123. 

abolition  of  military  tenures  by  12  Car.  2,  c.  24 — 124. 

modem  English,  125. 
TENDER, 

satisfaction  by,  315. 

provisions  of  3  &  4  Wm.  4,  c.  42  respecting,  315,  and  n.  («)• 
TERMS, 

law  terms,  origin  of,  410. 

provisions  of  1 1  Geo.  4  and  1  Wm.  4,  altering,  410,  n. 
TESTAMENT, 

provisions  of  7  Wm.  4  and  1  Vict.  c.  26 — ^289,  n.  (a).  See  Dbvisb. 
THANET,  ISLAND  OF, 

adjacent  to  England,  and  included  in  neighbouring  county,  12. 
THREATS,  354.  See  Injuries  affbctino  Personal  Secubitt. 
TITHES, 

description  of,  103,  104,  105,  106. 

prediid  and  mixed,  105. 

limitations  to  recovery  of,  103,  n.  (6),  3  &  4  Wm.  4,  c.  27. 
See  Limitations  to  Recovery  of  Land. 

commutation  of^  id.,  6  &  7  Wm.  4,  c.  71. 

prices  at  which  conversion  firom  money  into  com  is  to  be  made, 
7  Wm.  4  and  1  Vict.  c.  69—104,  105,  n.  (6),  continued. 

merger  of,  1  &  2  Vict  c.  64 — 105,  n.  (6),  continued, 

as  to  incumbrances  on,  and  other  provisions  of  2  &  3  Vict,  c  62, 

particulars  required  in  instrument  of  apportionment  under  7  Wm.  4 

and  1  Vict.  c.  69,  s.  4,  id, 
prices  of  com  next  for  seven  years  next  before  December  1835,  id* 
discharge  firom,  106. 

by  custom,  107. 

modus  dedmandij  107. 

prescriptions  and  claims  of  modus  decimandif  107, 

n.  (/). 
what  are  valid  in  law,  id. 
by  modus  de  non  decimando,  108. 
provisions  of  6  &  7  Wm.  4,  c.  71,  as  to  allowance  for  moduses,  107, 
108,  end  of  n.  (/). 
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TITHES— cofi/mwcd. 

tithe  commissioners  may  determine  questions  as  to  existence  oU 

108,  n.  (/). 
subject  to  appeal  by  issue  at  law,  id, 
TITHINGS, 

origin  and  description  of,  15,  n.  (t). 
TITLE  TO  LANDS,  &c.,  171. 

requisites  of,  171  and  172,  n.  (c). 

8  &  4  Wm.  4,  c.  27—171,  n.  (a),  and  172,  n.  (c). 

the  right  as  well  as  remedy  extinguished  at  end  of  twenty  years, 

172,n.(c). 
unless  in  case  of  disabilities,  id, 
no  entry,  distress,  or  action,  afler  forty  years,  id. 
possession  adverse  to  tenant  for  life  does  not  run  on  against  re- 
mainder man  or  reversioner,  1 73. 
twenty  years*  title  not  sufficent,  id, 
in  case  of  adverse  possession  it  must  be  shewn  that  the  estates  of 

parties  entitled  have  been  barred  by  it,  id, 
title  required  to  be  shewn  for  same  period  as  before  the  act,  id, 
limitations  as  to  advowsons  prescribed  by  the  act,  id. 
purchasers  must  see  that  sellers  have  not  bound  themselves  not  to 

bar  wife's  dower,  145,  end  of  n.  (c). 
TREASON,  HIGH,  500. 
what  it  is,  500. 

compassing  and  imagining  synonymous  terms,  500. 
as  to  words  spoken,  500. 
violating  the  king's  companion,  501. 
levying  war,  501,  and  n.  (5). 
adhering  to  the  king's  enemies,  501. 
giving  assistance  to  foreign  pirates,  501. 
counterfeiting  the  sign  manual,  privy  signet,  or  privy  seal,  502. 

This  offence,  treason,  and  capital  by  1 1  Geo.  4  and  1  Wm.  4,  c. 

66 — 562 ;  but  the  capital  punishment  abolished  by  7  Wm.  4 

and  1  Vict.  c.  84—564,  end  of  n.  (/). 
killing  the  chancellor,  treasurer,  or  justices  in  the  execution  of 

their  duty,  502. 
the  punishment  of  high  treason,  503. 
TRESPASS, 
definition  of  in  its  limited  sense,  388. 

what  is  necessary  to  maintain  trespass,  389. 
by  cattle,  the  owner  is  answerable,  389. 

the  remedy  by  distress,  damage  feazant,  or  action  of  tres- 
pass, 389. 
in  trespasses  of  a  permanent  nature,  continuation  may  be  alleged, 

390. 
when  trespass  justifiable,  390. 
of  gleaning,  390,  n.  (a). 

when  defendant  may  justify  on  account  of  his  freehold,  891. 
statutory  provisions  for  preventing  vexatious  actions  of  trespass, 

391. 
remedy  by  3  &  4  Wm.  4,  c.  42,  of  executors  and  administrators 

for  injuries  to  real  estate  of  testator,  891,  n.  (c). 
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and  also  by  action  against  executors  and  administrators  for  injuries 

by  their  testator  to  real  or  personal  property,  891,  n.  (c). 
definition  of  wilful  trespass,  391. 
provisions  of  7  &  8  Geo.  4,  c.  30,  as  to  destroying  or  damaging 

trees,  shrubs,  fruit,  vegetables,  &c.,  391,  n.  {d). 
TRIAL, 

of  the  several  species  of,  437,  438. 
by  record,  438. 
by  certificate,  438. 
by  witnesses,  438,  439. 
TRIAL  BY  JURY, 

origin  and  history  of,  439,  and  n.  (a). 

of  the  venire  facias^  440,  441,  442,  443. 

of  the  practice  as  to  the  venire^  and  habeas  corpora  juratorum  and 

distringas,  442,  443. 
of  qualification  and  summoning  of  jurors,  440,  n.  (b). 
persons  qualified  to  serve  on  juries,  id. 
persons  exempted,  id. 
persons  qualified  and  exempted  on  juries  at  borough  sessions,  575, 

n.  (e).     See  Borough  Sessions. 
such  last  named  juries  may  be  summoned  twice  a  year,  7  Wm.  4 

and  1  Vict.  c.  78,  id. 
aliens  disqualified  except  on  juries  de  tnedietate^  440,  n.  (b). 
also  convicts,  outlaws,  &c.  id. 
of  impannelling  juries,  id.,  and  441,  n.  {b)  continued, 
where  jurors  are  to  view  special  writs  ordered,  id. 
same  jury  may  try  several  issues,  id, 
of  challenging  jurors,  id,,  and  446,  447. 
of  special  juries,  441,  n.  (b)  continued,  445,  and  n.  (h), 
of  striking  special  juries,  id, 
costs  of  special  juries,  id. 

of  impannelling  a  tales,  441,  n.  (b)  continued,  and  447, 448,  n.  (o). 
juries  who  have  served  within  two  years  cannot  be  obliged  to  serve 

again  within  that  period  unless  in  certain  counties,  441,  n.  (6) 

continued. 
of  juries  de  medietate,  id, 
qualification  of  jurors  in  cities  and  boroughs,  id.  and  442. 

in  coroners'  inquests,  412,  end  of  n.  (6). 
return  of  jury,  443. 

jury  process  may  be  directed  to  coroner  if  sheriff  interested,  443. 
practice  when  day  of  trials  is  fixed,  443,  444. 
trial  by  proviso,  443,  n.  {d), 
proceedings  on  cause  being  called  on,  445. 
opening  of  the  cause,  448. 
of  evidence,  448  and  449,  n.  («),  450. 
of  documentary  evidence,  449,  and  n.  {q)  and  (r). 
provisions  of  3  and  4  Wm.  4,  c.  42,  and  rule  4  Wm.  4,  as  to 

admission  of  documents  at  trial,  449,  n.  (r). 
of  parol  evidence,  450. 

habeas  corpus  to  bring  up  prisoner  to  give  evidence,  450,  n.  (t). 
commission  for  examination  of  witnesses,  id,  and  450,  n.  (u). 
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who  are  eligible  as  witnesses,  451,  and  n.  (to)  and  (x). 

creditor  of  testator  competent  to  prove  will,  7  Wm.  4  and   1  Vict. 

c.  26 — 451,  n.  {w). 
also  executor,  id, 
provisions  of  3  &  4  Wm.  4,  c.  42,  and  other  acts,  as  to  competency 

of  witnesses,  451,  n.  (x). 
examination  upon  the  voire  dire,  452,  n.  (y). 
where  one  witness  enough,  452. 
positive  and  presumptive  proof,  452. 
violent  presumption  and  positive  presumption,  452,  453. 
witness  sworn  to  depose  the  whole  truth,  453. 
of  bill  of  exceptions,  453. 
of  demurrer  to  evidence,  453.     See  Evidence. 
of  the  summing  up,  454. 
of  the  verdict,  455,  and  n.  (6). 
of  special  verdict,  455,  and  n.  (c). 
of  nonsuit,  454. 

of  special  case,  455,  456,  and  n.  (d). 
discharge  of  jury,  456. 
of  the  postea,  456. 
of  granting  new  trial,  458. 

sufficient  ground  must  be  shewn  to  obtain  new  trial,  548. 
new  trial  frequently  granted  under  terms,  459. 
motion  for,  when  to  be  made,  459. 
TRIAL  AND  CONVICTION  IN  CRIMINAL  PROSECUTIONS, 
598. 
impannelling  jury,  598. 
of  traversing  indictment,  598,  599. 
provisions  of  60  Qeo.  3,  c.  4,  restraining  in  certain  cases,  599, 

n.  (b). 
in  case  of  prosecution  in  Queen's  Bench  for  misdemeanor  by  in- 
dictment or  information  there  found  or  removed  thereto,  id. 
in  case  of  such  prosecution  at  any  session  of  the  peace  or  gaol 

delivery,  id. 
proceedings  in  cases  of  high  treason,  and  provisions  of  7  Ann. 
c.  21,  and  6  Geo.  4,  c.  50,  as  to  delivery  to  prisoner  of  list  of 
witnesses  and  jurors,  599,  560,  and  n.  (c). 
challenges,  either  for  cause  or  peremptory,  600. 
peremptory  challenge  allowed  to  prisoner  only,  600. 
the  queen  can  only  challenge  for  cause,  6  Geo.  4,  c.  50— -600, 

n.  (/). 
number  allowed,  6  Geo.  4,  c.  50,  s.  30—^00,  n.  (e). 
proceedings  when  jury  are  sworn,  601. 

prisoners  allowed  counsel,  6  &  7  Wm.  4,  c,  114 — 601,  n.  (h), 
the  evidence,  601,  602. 
the  verdict,  602. 
conviction,  602,603. 
TRUSTS.     See  Uses  and  Trusts. 
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U. 

UNLAWFUL  ASSEMBLIES  AND  RIOTS,  520. 
USES  AND  TRUSTS, 

origin  of,  198. 

chaiitable  uses,  199. 

definition  of  an  use,  220. 

history  of  uses,  220,  221.  223,  224. 

statute  of  uses,  221. 

effect  of  the  statute,  221. 

use  need  not  be  executed  simultaneously  with  conveyance,  222, 
and  n.  (/). 

contingent  or  springing  uses,  nature  of,  222,  and  n.  (m). 

secondary  or  shifting  uses,  nature  of,  223. 

resulting  use,  223. 

revocation  of  uses,  223. 

covenant  to  stand  seised  to  uses,  225. 

deeds  to  declare  or  lead,  226. 

deeds  of  revocation  of,  226. 

trust  estate  equal  to  legal  ownership,  224. 
USURY,  524. 

procuration,  524. 

2  Vict.  c.  37,  repealing  the  usury  laws  on  loans  above  10^.  not 
on  security  of  land,  274. 


V. 
VAGRANCY,  532. 

how  punished,  532,  and  n.  (J). 

provisions  of  5  Greo,  4,  c.  83  thereon,  id, 

idle  and  disorderly  persons  defined,  id, 

rogues  and  vagabonds,  who  deemed,  id, 

incorrigible  rogues  and  vagabonds,  who  deemed,  id. 

justices  may  bind  persons  by  recognizances  to  prosecute,  id. 

lodging  houses  may  be  searched,  id, 
VICARS.     See  Clergy. 
VISCOUNT.     See  NOBILITY. 


WALES, 

first  introduction  of  the  laws  of  England  into,  1 1 . 

union  of  with  England,  11. 

abolition  of  its  distinct  jurisdiction,  11,  n.  (a), 

process  of  the  superior  courts  extended  thereto,  11,  n.  (6). 
WARD,  91. 
WARDSHIP, 

incident  to  tenure  by  knight  service,  122. 
socage  tenure,  127. 
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WARRANT  OF  ATTORNEY,  461,  462. 

provisions  of  1  &  2  Vict.  c.  110,  s.  9,  as  to  the  execution  of,  462, 
n.  (Jc), 
WASTE, 

definition  of,  203. 

what  constitutes  waste,  203. 

14  Geo.  3,  c.  78,  ss.  86 — 101,  tenant  not  liable  for  accidental  fire 

unless  under  covenant  to  repair,  204,  n.  (h), 
if  no  contract  the  landlord  not  bound  to  rebuild,  id, 
the  persons  who  may  be  iujured  by  waste,  394. 
writ  of  waste  abolished,  204,  n.  (i). 
who  are  liable  for  committing,  204. 

effect  of  clause  '*  without  impeachment  for  waste,"  205,  n.  ( j). 
tenant  for  life,  "  without  impeachment  for  waste,"  may  cut  down 

trees,  id, 
and  open  new  mines,  id, 
tenant  in  tail  has  same  power,  id. 
remedy  for  waste,  395. 
WATERCOURSE,  248. 

claims  to  not  to  be  defeated  after  certain  periods,  2  &  3  Wm.  4, 
c.  71—248,  n.  (6). 
WAYS, 

permissive,  110. 
prescriptive,  110. 
2  &  3  Wm.  4,  c.  71—1 10,  n.  {h, 
highways,  110,  id, 
bridleways,  110,  id. 
footways,  110,  id. 

act  5  &  6  Wm.  4,  c.  50,  as  to  diverting  or  stopping  up,  WO,  id. 
WEIGHTS  AND  MEASURES,  525. 
selling  by  false,  525. 
provisions  of  5  Geo.  4,  c.  74,  establishing  uniformity  of,  525, 

n.  (g). 
the  standard  of  measure  of  lengthy  or  lineal  extension^  id. 
requisites  of  the  imperial  standard  yard  measure,  id, 

foot,  id, 
inch,  id. 

pole 'or  perch,  id, 
furlong,  id. 
mile,  id, 
superficial  measure, 
the  rood  of  land,  id, 
acre  of  land,  id. 

standard  measure  of  weighiSf  id, 
imperial  standard  troy  pound,  id. 
ounce,  id. 
pennyweight,  id, 
grain,  id, 

ounce  avoirdupois,  id, 
drachm,  id, 

standard  measure  of  capacity  for  liquids  and  dry  goods,  id, 
gallon,  id. 
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the  quart,  526,  n.  {^),  eofUinued. 
pint,  id, 
peck,  id, 
bushel,  id, 

quarter  of  com,  or  other  dry  goods,  id, 

all  contracts,  bargains,  sales,  and  dedings  by  weight  or  measure, 

if  no  special  agreement  to  the  contrary,  to  be  according  to  the 

standard  ascertained  by  this  act,  and  by  5  &  6  Wm.  4,  c.  63, 

infra,  id, 

provisions  of  5  &  6  Wm.  4,  c.  63,  as  to  weights  and  measures,  id. 

and  527,  note  (g),  continued, 
local  and  customary  measures  abolished,  id. 
heaped  measure  abolished,  id, 

articles  before  sold  by  heaped  measure  (except  coals,  slack,  culm, 

and  cannel)  may  be  sold  by  bushel  measure,  as  prescribed  by 

5  Geo.  4,  c.  74,  but  they  may  be  also  sold  by  weight,  id. 

coals,  slack,  culm,  and  cannel  to  be  sold  by  weight,  td. 

all  articles  sold  by  weight  must  be  sold  by  avoirdupois  weight, 

except  gold,  silver,  platina,    diamonds,  and  precious  stones, 

which  may  be  sold  by  troy  weight,  and  except  drugs,  which 

may  be  sold  by  apothecaries*  weight,  id,  and  527,  n.  (^f)  eoniinued. 

the  stone  weight,  hundred  weight,  and  ton,  what  they  shall  consist 

of,  id, 
weights  and  measures  must  be  stamped  by  inspectors  appointed 
under  this  act,  id, 
WIGHT,  ISLAND  OF,  12. 
WILLS.     See  Devise,  Testament. 
WORKMEN, 

combinations  of,  527. 

provisions  of  6  Geo.  4,  c.  29,  thereon,  527f  528,  n.  (t). 
acts  of  combination  of,  id, 
WOUNDING,  355.     See  Injuries. 
WRIT, 

of  elegit,  474,  and  n.  ( j).     See  Elegit. 

of  extendi  faciaSf  475. 

provisions  of  2  Vict.  c.   11,  relative  thereto,  475,  n.  (k). 

See  Execution. 
of  certiorari,  593. 

provisions  of  5  &  6  Wm.  4,  c.  33 — 593,  n.  (b).    See  Certiorari. 
de  ventre  inspiciendo,  88. 
of  procedendo,  349. 
mandamuSf  349. 

where  it  lies,  349. 
on  what  grounded,  349. 
when  peremptory,  350. 
of  habeas  corpus,  360. 

proceedings  in  and  statutes  relative  thereto,  360,  361,  362,  363. 
case  of  the  Canadian  prisoners,  360,  n.  (j). 
of  prohibition,  350. 

proceedings  in  prohibitions,  351,  and  n.  {k). 
of  consultation,  351,  352. 
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de  parco  fracto^  366.     See 'Revimyiv, 

de  pmprietate  probanda^  367»  368.     See  Rbplevim. 

of  capias  in  wUhemamf  368.     See  Rsplbtin. 

de  reiorno  habendOf  368.     See  Replevin. 

of  second  deliverance,  369.    See  Replevik. 

of  recaption,  369.    See  Replevin. 

jfonn  of  in  indebiUthu  aenmipni^  872. 

of  ejeotume  firma,  382.     See  Bjecticsnt. 

auare  ifnpedUf  and  proceedings  in  the  action  oi,  399,  and  note 
(c). 
provision  of  3  &  4  Wm.  4,  c.  27»  and  4  &  5  Wm.  4,  c.  39,  as  to 

action  of  quare  impedU^  399,  400,  n.  (c). 
of  quo  warranto^  405.     See  Inporuation  in  Nature  of. 
original  writs,  nature  and  history  of^  407. 
summons,  408,  n.  (c). 
distringas,  id.  412,  n.  («). 
capias,  412. 

error,  465.    See  Error. 
capias  ad  saiisfaciendumf  470.     See  Execution. 
fieri  facias,  471,  472.     See  Execution. 
WRONGS, 

divisible  into  private  wrongs  and  public  wrongs,  17. 
«       redress  of  private  wrongs,  306. 

by  the  mere  act  of  the  parties,  306. 
defence  of  one'self  or  relations,  306. 
recaption  of  goods,  306. 
entry  on  lands  and  tenements,  306,  307. 
distress  for  rent,  307. 


THE  end. 
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